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Memoranda. 


On  the  23rd  of  February,  1898,  the  Queen  was  pleased 
to  grant  the  dignity  of  a  Knight  of  the  United  King- 
dom of  Great  Britain  and  Ireland  unto  the  Honourable 
George  William  Burton,  Chief  Justice  of  Ontario. 

On  the  21st  of  June,  1898,  James  Frederick  Lister, 
Esquire,  one  of  Her  Majesty's  Counsel,  was  appointed  a 
Justice  of  Appeal. 


ERRATUM 


Page  17,  3rd  line  from  the  foot  :  For  "  Cerri  v.  Ancient  Order  of  Odd- 
Jellows^'  read  *'  Cerri  v.  Ancient  Order  of  Foresters.''' 
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Mail  Printing  Company  v.  Clarkson. 

Banhruptcy  and  Insolvency — Assignments  and  Preferences — Contingent 
Claim — Advertising  Contract — R.  8.  0.  ch.  1^4,  sec.  20,  suh-sec.  4- 

Where  an  estate  is  being  administered  under  the  Assignments  and  Pref- 
erences Act,  R.  S.  0.  ch.  124,  claims  depending  upon  a  contingency 
cannot  rank,  but  only  debts  strictly  so  called. 

An  advertising  contract  gave  the  advertiser  in  consideration  of  the  sum 
of  $1,000  the  right  to  use  certain  advertising  space  in  a  newspaper 
at  any  time  within  twelve  months,  the  advertiser  agreeing  to  pay  at 
the  end  of  each  month  for  the  space  used  in  that  month,  and  at  the 
expiration  of  twelve  months,  whether  the  space  had  been  used  or  not, 
to  pay  |1,000  less  such  sums  as  might  have  in  the  meantime  been 
paid.  The  advertiser  before  using  any  space,  and  before  the  expiration 
of  twelve  months,  made  an  assignment  for  the  benefit  of  creditors 
pursuant  to  R.  S.  0.  ch.  124  :— 

Held,  reversing  the  judgment  of  Boyd,  C,  28  0.  R.  326,  that  the  |1,000 
would  not  necessarily  become  due  by  effluxion  of  time,  and  that  the 
newspaper  company  could  not  rank. 

Grant  v.  West  (1896),  23  A.  E.  533,  applied. 

This  was  an  appeal  by  the  defendant  from  the  judg-  Statement, 
ment  of  Boyd,  C„  reported  28  0.  R.  826. 

The  defendant  was  the  assignee  for  the  benefit  of  the 
creditors  of  Samson,  Kenned}?-  &  Co.,  under  an  assignment 
made,  pursuant  to  the  provisions  of  R  S.  0.  ch.  124,  on 
the  9th  of  December,  1895.  The  plaintiffs  claimed  that 
they  were  entitled  to  rank  against  the  estate  in  the  defen- 
dant's hands  for  $1,000  under  the  following  agreement : — 

We  the  undersigned  agree  with  The  Mail  Printins: 
Company  to  advertise  our  regular  business  announcements 
for  twelve  months  from  this  date,  for  the  sum  of  one 
thousand  dollars,  payable  as  used  monthly,  for  which  we 
are  to  have  the  right  to  occupy  the  space  of  twenty  thou- 
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Statement,  sand  lines  agate,  in  the  advertising  columns  of  The  Daily 
or  Weekly  Mail  and  Empire  or  in  Farm  and  Fireside, 
upon  the  conditions  specified  below  and  on  the  back  of 
this  contract.  In  consideration  of  The  Mail  Printing 
Company  agreeing  to  furnish  them  with  space  at  the 
reduced  rates  above  mentioned  they  agree  that  should 
they  not  avail  themselves  of  the  right  to  occupy  the  said 
space  within  the  said  specified  time,  such  failure  shall  not 
relieve  them  from  the  obligation  to  pay  The  Mail  Printing 
Company  at  the  expiration  of  said  time  the  said  $1,000, 
less  such  amounts  as  may  have  been  previously  paid  on 
account  of  this  contract. 

Samson,  Kennedy  &  Co. 

Toronto,  July  22nd,  1895. 

Upon  the  back  of  the  contract  there  were  certain  con- 
ditions as  to  the  measurement  and  position  of  the  adver- 
tisements, and  also  the  following  special  conditions  : — 

Advertisements  at  all  times  to  be  subject  to  approval 
of  the  managing  director  of  The  Mail  Printing  Company, 
w^ho  reserves  to  himself  the  right  to  insert  or  otherwise. 

If  this  contract  is  broken  through  insolvency  or  other 
cause  The  Mail  Printing  Company  shall  have  the  right  to 
cancel  the  contract  and  charge  at  the  casual  single  inser- 
tion rate  for  the  space  occupied  under  the  contract. 

Advertisements  left  out  by  accident  at  any  time,  or  for 
the  reason  that  the  special  space  contracted  for  is  other- 
wise occupied  will  receive  insertions  at  end  of  contract  to 
make  good  the  omission. 

In  case  of  errors  or  omissions  in  legal  or  any  other 
advertisements,  the  company  do  not  hold  themselves  liable 
for  damage  further  than  the  amount  received  by  them  for 
such  advertisement. 


At  the  time  of  the  assignment  of  Samson,  Kennedy  & 
Co.  for  the  benefit  of  creditors  no  space  had  been  used 
under  this  agreement. 
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The  action  was  tried  at  Toronto  on  the  25th  of  February,  Statement. 
1897,  before  Boyd,  C,  who,  on  the  6th  of  March,  1897, 
gave  judgment  in  the  plaintiffs'  favour. 

The  appeal  was  argued  before  Burton,  C.  J.  0.,  Osler, 
Maclennan,  and  Moss,  JJ.A.,  on  the  23rd  of  September, 
1897. 

Thomson^  Q.  C,  for  the  appellant.  Section  3  of  the  Act 
governs  this  case,  and  sub-section  4  of  section  20  does  not 
carry  the  matter  further.  That  refers  merely  to  claims  in 
respect  of  debts  that  will  accrue  due  by  effluxion  of  time : 
Grant  v.  West  (1896),  23  A.  R.  533.  This  case  is  very  like 
Hopkins  v  Thomas  (1860),  7  C.  B.  N.  S.  711.  If  the  news- 
paper had  discontinued  publication  or  had  refused  to  insert 
the  advertisements  there  would  have  been  no  right  to 
recover.  See  also  Parslow  v.  Dearlove  (1804),  4  East 
438.  The  plaintiffs  are  entitled  in  the  event  of  the  adver- 
tiser's insolvency  to  charge  a  higher  rate  for  the  space 
used  :  that  provision  defines  the  extent  of  the  remedy. 

C.  J.  Holman,  for  the  respondents.  This  is  not  like 
Grant  v.  West  (1896),  23  A.  R  533.  It  is  not  a  question  of 
damages.  There  is  a  definite  agreement  to  pay  a  certain  sum 
at  a  certain  time.  The  plaintiffs  had  alternative  rights ; 
they  could  either  sue  from  time  to  time  for  the  space  used, 
or  else  wait  till  the  end  of  the  year,  and  then  sue  for  the 
whole  sum,  whether  the  space  had  been  used  or  not.  There 
is  an  express  promise  to  pay  $1,000  in  consideration  of  the 
newspaper's  agreement  to  give  space.  The  case  comes  with- 
in sub- section  4  of  section  20,  which  is  very  wide  in  its 
terms :  Wood  v.  DeMattos  (1865),  L.  R.  1  Exch.  91 ;  TilHe  v. 
Springer  (1892),  21  0.  R.  585.  No  assessment  of  damages 
is  necessary  here,  and  that  distinguishes  Grant  v.  West 
(1896),  23  A.  R.  533.  Parslow  v.  Dearlove  (1804),  4 
East  438,  turned  entirely  upon  the  wording  of  the 
Act  as  to  claims  on  written  instruments  ;  and  HopJdns 
V.  Thomas  (1860),  7  C.  B.  N.  S.  711,  on  the  restrictive 
clause  of  the  statute  then  in  force.  The  possibility  of  a 
refusal  by  the  plaintiffs  to  insert  advertisements  is  no 
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Argument,  answer.  There  is  no  allegation  by  the  defendants  of  a 
refusal  to  perform  or  incapacity  to  perform,  and  the  evi- 
dence shews  that  there  was  always  ample  space  available. 
The  plaintiffs  were  not  bound  to  put  an  end  to  the  con- 
tract ;  that  was  an  option  in  their  favour.  See  also  In 
re  Willis  (1849),  4  Exch.  532;  Ex  'parte  Brooke  (1850), 
6  D.  M.  &  G.  771. 

Thomson,  Q.  C,  in  reply. 

January  11th,  1898.    Burton,  C.  J.  0.  :— 

The  agreement  on  which  the  plaintiff  bases  his  claim 
appears  to  have  been  prepared  with  great  care,  and  is 
apparently  very  fair  and  equitable  in  its  terms,  and  advan- 
tageous to  all  parties,  and  the  claim  itself  is  one  which  one 
would  struggle  to  sustain  if  possible  to  do  so. 

Notwithstanding  the  weight  which  is  undoubtedly  due 
to  the  opinion  of  the  learned  Chancellor,  I  am  unable  to 
agree  in  his  conclusion  in  holding  that  at  the  time  of  the 
assignment  any  thing  in  the  nature  of  an  existing  debt 
had  arisen  under  the  contract. 

In  Grant  v.  Tres^(1896),  in  this  Court,  23  A.  R  533,  we 
held  that  a  claim  for  unliquidated  damages  not  reduced 
to  a  judgment  before  the  date  of  the  assignment  was  not 
provable. 

It  is  contended  with  much  force  that  the  word  "  claim  " 
is  very  wide,  but  we  were  forced  to  hold  in  that  case  that 
wherever  a  claimant  was  referred  to,  the  language  of  the 
statute  seemed  to  point  to  a  claim  against  one  who  was  a 
debtor,  and  sub-section  4  of  section  20,  which  is  so  much 
relied  on  in  the  present  case,  was,  in  our  opinion,  indicative 
of  a  very  clear  intention  to  confine  it  to  claims  for  debt — 
debitum  in  presenti — though  it  might  be  solvendum  in 
futuro. 

The  learned  Chancellor  has  treated  this  as  a  debt  of 
that  description.  He  goes  so  far,  indeed,  as  to  treat  it  as 
not  essentially  different  from  the  case  of  a  promissory  note 
payable  at  a  future  time. 
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I  am  unable  to  adopt  that  view.  So  far  as  the  agree-  Judgment, 
merit  might  have  been  acted  upon  by  actual  advertising  burton, 
a  debt  would  have  arisen  for  the  space  used  each  month,  C.J.O. 
and  if  the  whole  space  had  been  exhausted  the  claim- 
ants would  have  been  entitled  to  the  full  $1,000  before 
the  expiration  of  the  term  ;  they  might  also  at  the 
expiration  of  the  twelve  months  have  been  entitled  to 
the  full  sum  of  $1,000,  although  the  firm  had  not  availed 
themselves  of  the  space  to  which  they  were  entitled  ; 
that  would  depend  upon  the  due  performance  of  the 
engagement  on  the  part  of  the  plaintiffs  ;  but  how  can  it 
be  said  that  at  the  date  of  the  assignment  there  was  a  debt 
existing  although  the  payment  of  it  was  deferred  ?  The 
$1,000  would  not  become  due  necessarily  by  the  mere 
effluxion  of  time ;  the  contract  was  entirely  executory ; 
it  might  or  might  not  ripen  into  a  debt ;  that  depended 
upon  circumstances.  In  declaring  upon  such  a  contract 
after  the  expiry  of  the  twelve  months,  my  impression 
is  that  under  the  old  form  of  pleading  it  would  have 
been  necessary  to  aver  and  prove  that  the  plaintiffs  had 
always  been  able  and  willing  to  afford  the  space  stipulated 
for,  and,  in  any  event,  the  non-ability  or  refusal  to  supply 
the  space  when  properly  required  would  have  afforded  a 
complete  answer  to  the  claim. 

The  case  differs,  therefore,  essentially  from  the  case  of  a 
promissory  note,  where  the  debt  actually  exists  the  moment 
the  note  is  signed,  although  not  payable  it  may  be  for 
months  afterwards. 

I  think,  with  great  respect,  that  this  was  not  a  debt 
payable  in  futuro,  and  was,  therefore,  not  provable  upon 
the  estate,  and  that  we  must  allow  the  appeal. 

OSLER,  J.  A. : — 

The  claim  which  is  provable  under  the  Act  is  one  by  a 
creditor  against  a  debtor.  It  must  be  a  claim  which  is 
due  or  presently  payable  at  the  date  of  the  assignment,  or 
a  claim  which  has  not  yet  "  accrued  due,"  to  use  the 
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Judgment,  language  of  the  Act,  but  which  is  about  to  do  so,  and  the 
OsLER,  amount  of  which  may,  for  the  purpose  of  proof,  be  ascer- 
tained  by  the  application  of  the  simple  method  prescribed  by 
sec.  20,  sub-sec.  4,  viz.,  by  deducting  interest  therefrom  for 
the  time  which  has  to  run  before  the  claim  becomes  due. 
For  this  purpose,  therefore,  the  time  of  payment  is,  as  it 
were,  accelerated,  to  use  the  learned  Chancellor's  expres- 
sion in  Tillie  v.  Springer  (1892),  21  O.  R.  585,  and  the  result 
may  even  be,  if  the  estate  prove  sufficient,  that  the  claim^ 
subject  to  this  deduction,  will  be  paid  in  full,  just  as  if  it 
had  been  actually  a  claim  due  at  the  date  of  the  assign- 
ment. This  sub-section  indicates  the  character  of  the  claim 
which,  though  not  yet  payable,  may  be  ranked  for  as  if  it 
were — a  claim,  namely,  which  is  only  not  payable  because 
the  time  for  payment  has  not  yet  arrived,  and  the  amount 
of  which,  therefore,  for  the  purpose  of  immediate  pay- 
ment out  of  the  fund  assigned,  may  justly  be  ascertained 
by  making  a  proper  abatement.  Such  would  be  the  case 
of  a  promissory  note  not  yet  due,  or  payable  by  instal- 
ments, or  of  any  other  contract  to  pay  a  sum  of  money 
absolutely  and  at  all  events.  * 

Where,  however,  the  time  for  payment  has  arrived  at 
the  date  of  the  assignment,  though  the  right  to  pay- 
ment may  depend  upon  some  condition  precedent  having 
been  performed,  I  do  not  say  that  such  a  claim  is  not  one 
which  may  be  ranked  for,  and  the  claimant  shewn  to  be  a 
creditor  within  the  Act,  on  proof  of  the  condition  hav- 
ing been  performed.  This  would  be  wholly  different 
from  setting  up  the  claim,  and  attempting  to  rank  for  it,, 
not  only  before  the  time  for  payment  had  arrived,  but 
before  the  performance  of  the  condition  precedent,  and 
dispensing  with  the  latter  altogether. 

To  apply  these  observations  to  the  case  before  us  : — For 
all  monthly  payments  earned  on  account  of  the  whole 
yearly  charge  at  the  date  of  the  assignment  there  would 
clearly  be  the  right  to  rank.  There  were,  however,  none 
such,  as  the  insolvents  had  used  none  of  the  space  they 
were  entitled  to.    So  also,  if  the  year  had  then  elapsed  at 
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the  expiration  of  which  the  $1,000  would  have  been  pay-  Judgment, 
able,  less  any  sums  which  might  have  already  been  paid  Osler, 
thereon.  But  it  is  clear  that  in  that  case  the  plaintiffs 
would  have  been  obliged  to  prove  either  that  the  whole 
space  contracted  for  had  been  used  by  the  insolvents,  or 
that  they  had  always  been  ready  and  willing  to  furnish  it 
to  them,  and  circumstances  are  readily  conceivable  in 
which  they  might  be  unable  to  prove  the  latter.  There- 
fore the  $1,000  was  not  a  sum  payable  absolutely,  and  at 
all  events,  at  the  expiration  of  the  year,  as  in  the  case  of  a 
promissory  note  for  the  like  amount.  The  conclusion 
necessarily  is  that,  the  space  not  having  been  used,  and  the 
year  not  having  expired,  at  the  date  of  the  assignment,  the 
plaintiffs  were  not  then  creditors  of  the  insolvents  within 
the  meaning  of  the  Act,  inasmuch  as  from  the  very  nature 
of  the  case  they  could  not  prove  performance  of  the  con- 
ditions precedent,  which,  quite  apart  from  the  effluxion  of 
time,  they  would  have  had  to  prove  in  order  to  shew  them- 
selves entitled  to  the  money  in  question.  There  could  be 
no  breach  of  the  contract,  regarded  as  a  contract  in  a  cer- 
tain event  to  pay  the  $1,000,  until  the  expiration  of  the 
year,  and  non  constat  that  anything  would  ever  be  pay- 
able thereon.  Such  a  case  as  this  is  not  provided  for  by 
the  Act,  and  therefore  I  am  obliged  to  say  that  the  appeal 
should  be  allowed. 

Maclennan,  J.  A. : — 

This  appeal  seems  to  depend  on  whether  the  respondents' 
claim  was  a  debt  at  the  time  when  the  assignment  was 
made.  If  it  was,  then  section  20,  sub-section  4,  of  the  Assign- 
ments Act  applies,  and  they  have  a  right  to  prove  against 
the  insolvent  estate,  otherwise  not.  What  the  sub-section 
seems  to  provide  for  is  dehitum  in  presenti,  solvendum 
in  futuro.  Can  it  be  said  that  there  was  such  a  debt  in 
December,  1895  ?  If  the  space  was  used  month  by  month 
a  proportionate  part  of  the  $1,000  became  payable  at  the 
end  of  each  month,  but  so  far  as  not  used  nothing  was  ta 
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Judgment,  be  payable  until  the  end  of  the  year.  The  firm  could 
Maclennan,  defer  any  use  of  the  space  until  the  last  month,  and  could 
claim  to  use  it  all  in  that  month,  or  perhaps  on  the  very 
last  days  or  day  of  the  year.  One  of  the  conditions  on 
the  back  of  the  contract,  and  to  which  it  is  subject,  is : 
"  Advertisements  at  all  times  to  be  subject  to  approval  of 
the  managing  director  of  The  Mail  Printing  Company,  who 
reserves  to  himself  the  right  to  insert  or  otherwise."  Can 
it  be  said,  having  regard  to  the  contract  and  condition,  that 
when  the  assignment  was  made  there  was  a  debt,  or  that 
it  was  certain  there  ever  would  be  a  debt  ?  What  if  before 
any  space  was  used  the  company  suspended  publication  ? 
Or,  what  if,  on  the  authority  of  the  condition  above  set 
.  forth,  the  managing  director  refused  to  insert  the  firm's 
advertisements  altogether  ?  In  such  case  there  could  be 
no  liability  on  the  part  of  the  firm.  If  the  company  were 
suing  the  firm  at  the  end  of  the  year,  it  would  be 
necessary  for  them  to  allege  and  prove  that  they  were 
always  ready  and  willing  to  insert  the  firm's  advertise- 
ments, but  that  the  latter  neglected  to  avail  themselves  of 
their  right,  and  unless  they  made  and  proved  that  allega- 
tion their  action  would  necessarily  fail. 

I  am,  therefore,  with  great  respect  of  opinion  that  there 
was  no  debt,  and  so  no  claim,  at  the  time  of  the  assign- 
ment, which  the  respondents  were  entitled  to  prove  against 
the  estate  of  the  insolvents,  and  that  the  appeal  must  be 
allowed. 

Moss,  J.  A .  :— 

What  is  meant  by  a  "  claim  "  in  the  various  sections  of 
R.  S.  O.  ch.  124,  was  discussed  in  Grant  v.  West  (1896),  23 
A.  R.  533,  and  the  conclusion  was  reached  that  it  means  a 
debt  due,  or  accruing  due.  And  sub-section  4  of  section  20 
was  specially  referred  to  as  indicating  more  pointedly 
than  any  other  that  such  is  the  meaning  of  the  term  used 
in  the  statute. 

The  word    due  "  may  mean  "  owing  "  or  "  payable,"  ac- 
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cording  to  the  connection  in  which  it  appears.    Here  I  Judgment, 
think  it  should  be  read  as  meaning  "payable,"  and  the  Moss, 
words  "  claim  not  accrued  due  "  should  be  read  as  mean- 
ing  "  debt  owing  but  not  presently  payable." 

A  debt  is  defined  to  be  a  sum  of  money  which  is  cer- 
tainly, and  at  all  events,  payable  without  regard  to  the 
fact  whether  it  be  payable  now  or  at  a  future  time.  And 
an  accruing  debt  is  a  debt  not  yet  actually  payable,  but  a 
debt  which  is  represented  by  an  existing  obligation  :  Per 
Lindley,  L.  J.,  in  Wehh  v.  Stenton  (1883),  11  Q.  B.  1).,  at 
p.  527. 

This  definition  includes  such  a  claim  as  one  arising  on  a 
progress  certificate  under  a  building  contract  with  time  of 
payment  deferred,  or  a  call  on  shares  in  a  company  made 
payable  at  a  future  date  :  Pickering  v.  Ilfracomhe  R.  W, 
Go.  (1868),  L.  R.  3  C.  P.  235  ;  but  not  a  claim  in  respect  of 
a  debt  payable  on  a  contingency.  That  sub-section  4  of 
section  20  was  not  intended  to  include  the  latter  class 
seems  apparent  from  the  concluding  part  providing  for  a 
deduction  for  interest  for  the  time  which  has  to  run  "  until 
the  claim  becomes  due."  It  is  evidently  contemplated 
that  the  claim  will  certainly  become  payable  in  course 
^of  time  without  any  further  action  on  the  part  of  either 
creditor  or  debtor.  No  rendering  of  any  further  duty  or 
service  to  the  debtor  and  no  further  act  on  his  part  in 
order  to  complete  the  obligation  seem  to  be  regarded  as 
requisite. 

If  this  be  so  the  person  whose  claim  has  not  accrued 
due,  mentioned  in  sub-section  4,  is  a  person  holding  a  claim 
in  respect  of  a  debt  which  is  owing  by  virtue  of  an  exist- 
ing obligation,  but  has  not  become  payable  at  the  time  of 
the  assignment.  The  holder  of  such  a  claim  is  entitled  to 
prove  for  it,  and  the  question  is  whether  the  plaintiffs' 
claim  is  of  this  nature. 

The  agreement  upon  which  the  plaintiffs  found  their 
claim  was,  as  the  evidence  shews,  entered  into  between  the 
parties  in  view  of  certain  advantages  accruing  to  each 
from  the  making  of  it  at  that  time.    By  means  of  it  the 
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Judgment,  company  secured  the  sale  of  a  specified  quantity  of  space 
Moss,  for  business  announcements  or  advertisements  of  the  firm 
of  Samson,  Kennedy  &;  Co.  in  their  newspapers  for  twelve 
months,  and  the  firm  acquired  the  use  of  the  advertising 
columns  of  the  newspapers  for  twelve  months  at  one-third 
of  the  usual  rates. 

The  substance  of  the  agreement  is  that  the  company 
gives  to  the  firm  the  right  to  occupy  space  to  the  extent, 
of  20,000  agate  lines  for  advertising  its  business  announce- 
ments during  twelve  months  from  the  22nd  of  July,  1895, 
for  the  sum  of  SI, 000,  the  quantity  of  space  of  which  the 
firm  avails  itself  during  each  month  to  be  paid  for  at  the 
rate  of  five  cents  per  line.  At  the  expiration  of  the  twelve 
months  the  $1,000,  or  balance  remaining,  is  to  be  paid 
though  the  firm  may  not  have  availed  itself  of  the  right, 
to  occupy  the  space  or  the  whole  of  it. 

If  the  firm  occupies  and  uses  all  the  space  before  the  ex- 
piration of  the  twelve  months,  the  company  is  entitled  to 
receive  the  whole  sum  without  waiting  for  the  expiration- 
of  the  twelve  months.  If  the  firm  does  not  occupy  or  use  all 
or  any  of  the  space  within  the  twelve  months,  it  must,  never- 
theless, pay  the  whole  sum  at  the  expiration  of  the  time. 

But  in  order  to  entitle  the  company  to  receive  the 
$1,000,  it  must  either  have  actually  furnished  the  space 
required  and  called  for  within  the  twelve  months,  or,  sub-^ 
ject  to  the  special  conditions,  have  been  able,  ready  and 
willing  to  do  so,  from  the  date  of  the  agreement  to  the 
expiration  of  the  twelve  months. 

Unless  the  space  was  actually  used  during  the  twelve 
months,  it  could  not  be  known  until  the  expiration  of  that 
period  whether  the  company  had  earned  the  $1,000  or 
not.  If,  in  the  meantime,  it  failed,  or  its  establishment  and 
plant  were  completely  destroyed,  or  if  by  some  other 
means  it  became  beyond  the  company's  power  to  fulfil  its 
part  of  the  agreement,  it  would  not  be  entitled  to  be  paid. 
A  deliberate  breach  of  the  agreement  by  the  company 
would  put  an  end  to  it  so  as  to  disentitle  the  company  to 
demand  the  $1,000  at  the  expiration  of  the  twelve  months. 

Whenever  within  the  twelve  months  the  firm  uses  some 
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of  the  space  there  is  a  debt  for  the  price  of  the  space  Judgment, 
so  used  to  be  paid  at  the  expiration  of  a  month.  No  Moss, 
further  debt  arises  until  the  user  of  more  space  within 
the  twelve  months.  In  the  meantime  the  company  cannot 
call  upon  or  require  the  firm  to  use  the  space.  It  can  only- 
hold  itself  in  readiness  to  supply  the  space  if,  and  when, 
required  or  demanded.  It  would  be  an  answer  to  an  action 
for  the  $1,000,  or  any  part  of  it,  brought  by  the  company 
after  the  expiration  of  the  twelve  months  to  shew  that  the 
firm  had  demanded  the  space  contracted  for,  but  the  com- 
pany had  neglected,  or  refused,  or  were  unable,  to  supply  it. 

The  debt  is  created  only  as  the  company  performs  its 
part  of  the  agreement,  or  by  lapse  of  the  twelve  months 
without  any  default  on  its  part. 

The  contingency  of  the  contractor  for  space  becoming 
insolvent  is  provided  for  by  one  of  the  conditions  endorsed 
on  the  agreement.  It  is  agreed  that  in  case  the  contract  is 
broken  through  insolvency,  the  company  shall  have  the 
right  to  cancel  the  contract  and  charge  at  the  casual  single 
insertion  rate  for  the  space  occupied.  Doubtless  the  com- 
pany is  not  driven  to  so  deal  with  the  contract,  but  the 
presence  of  this  condition  is  an  indication  that  it  was  not 
contemplated  that  upon  insolvency  during  the  currency  of 
the  year  there  was  to  arise  an  immediate  right  to  the 
$1,000,  or  the  balance  not  then  actually  earned. 

It  is  not  agreed  that  the  insolvency  is  to  convert  the 
unearned  amount  into  a  debt  payable  at  all  events.  If 
the  company  does  not  choose  to  adopt  the  terms  of  the 
condition,  and  cancel  the  contract,  it  remains  to  be  worked 
out  according  to  its  terms. 

The  nature  of  the  agreement,  and  the  mode  of  its  per- 
formance, shew,  in  my  opinion,  that  at  the  time  of  the 
assignment  there  was  not  an  existing  debt  payable  at  all 
events,  with  the  time  of  payment  only  deferred. 

It  follows  that  the  claim  is  not  one  capable  of  being 
proved  in  the  insolvency  proceedings. 

I  think  that  the  appeal  should  be  allowed. 

Ajp'peal  alloiued. 

R.  S.  0. 
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In  re  Roden  and  the  City  of  Toronto. 

Statutes — Construction — Amendment  —  Retroactive  Effect  —  Limitation  of 
Actions — 54  Vict.  ch.  4^,  sec.  16  ( 0. ). 

Unless  there  is  a  clear  declaration  in  the  Act  itself  to  that  effect,  or 
unless  the  surrounding  circumstances  render  that  construction  inevi- 
table, an  Act  should  not  be  so  construed  as  to  interfere  with  vested 
rights. 

Section  16  of  SI  Vict.  ch.  42  (0.),  limiting  the  tinfe  for  the  enforcement 
of  claims  for  compensation  by  persons  injuriously  affected  by  the 
exercise  of  municipal  powers  of  expropriation  does  not  apply  to  a 
claim  existing  at  the  time  of  the  passage  of  the  Act. 

Judgment  of  the  Official  Arbitrator  affirmed. 

Statement,  APPEAL  by  the  city  of  Toronto,  and  cross-appeal  by 
Roden,  from  an  award  of  the  Official  Arbitrator. 

Rod  en  claimed  compensation  for  land  alleged  to  have 
been  injuriously  affected  by  the  work  done  by  the  city  of 
Toronto  in  the  improvement  of  the  river  Don.  The  main 
claim — for  loss  of  frontage — was  disallowed,  but  the  Offi- 
cial Arbitrator  awarded  the  claimant  $500  damages  for 
interference  with  a  right  of  way.  The  claim  arose  in 
October,  1887,  but  the  demand  for  compensation  was  not 
made  till  the  13th  of  October,  1896. 

The  appeal  and  cross-appeal  were  argued  before  Burton, 
C.J.O.,  OsLER,  Maclennan,  and  Moss,  JJ.A.,  on  the  28th 
and  29th  of  September,  1897. 

Fullerton,  Q.C.,  and  14^.  C.  Chisholni,  for  the  city  of 
Toronto.  The  claim  for  damages  for  interference  with 
the  right  of  way  is  not  within  the  scope  of  the  reference, 
and  there  is  no  evidence  to  support  it.  The  Official 
Arbitrator  took  a  view  of  the  place  in  question  and 
founded  his  award  on  that  view  but  he  has  not  complied 
with  the  provisions  of  section  401  of  the  Act  of  1892. 
Apart  from  this  the  claim  is  barred.  It  is  governed  by 
section  483,  as  amended  by  section  16  of  54  Vict.  ch.  42 
(0.).  That  amendment  is  general  in  its  terms  and  must 
apply  to  all  claims  then  existing,  or  thereafter  to  arise, 
especially  in  view  of  the  fact  thaL  the  Act  did  not  take 
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effect  for  some  time  after  it  was  passed :  Maxwell,  2nd  ed.,  Argument, 
pp.  269,  271 ;  Pardo  v.  Bingham  (1869),  L.  K  4  Ch.  735 ; 
Regina  v.  Leeds  and  Bradford  R.  W.  Go.  (1852),  18  Q.  B., 
at  p.  346 ;  Towler  v.  Chatterton  (1829),  6  Bing.,  at  p.  264; 
Bell  V.  Walker  (1873),  20  Gr.  558;  Grey  v.  Ball  (1876),  23 
Gr.  390. 

H.  M.  Mowat,  for  the  claimant.  The  special  Act  for  the 
improvement  of  the  river  Don  governs  this  case,  and  in  it 
there  is  no  limitation  clause.  At  any  rate  the  amendment 
is  not  retroactive.  A  statute  is  if  possible  to  be  construed 
so  as  not  -  to  interfere  with  existing  rights :  Gardner  v. 
Lucas  (1878),  3  App.  Gas.  603 ;  Moon  v.  Burden  (1848), 
2  Exch.  22. 

Fullerton,  Q.  C,  in  reply. 

January  11th,  1898.    Burton,  C.  J.  O. 

The  only  point  we  think  really  calling  for  consideration 
is  as  to  the  effect  of  the  16th  section  of  54  Vict.  ch.  42 
(0.),  limiting  the  time  for  making  a  claim  for  compensa- 
tion. 

The  claim  arose  under  a  special  Act  passed  in  1886, 
enabling  the  Municipal  Council  of  Toronto  to  straighten 
the  river  Don,  which  provided  that  any  claim  for 
damages  or  compensation  by  persons  whose  lands  were 
injuriously  affected  by  the  exercise  of  the  powers  conferred 
by  the  Act  should  be  settled  and  determined  by  arbitra- 
tion under  the  provisions  of  the  Consolidated  Municipal 
Act  of  1883,  and  amendments  thereto,  if  any,  in  that 
behalf.  No  amendments  had  been  made  at  the  time  the 
claim  in  this  case  arose,  which  was  in  the  year  1887. 

At  that  time  the  claimant  had  a  vested  right  or  claim  to 
compensation,  although  he  did  not  prefer  his  claim  until 
some  years  afterwards,  and  the  award  which  is  appealed 
against  was  not  made  until  February,  1897. 

There  was  under  the  Acts  which  were  in  force  w^hen  the 
claimant's  rights  accrued  no  limitation  as  to  the  time  for 
preferring  and  enforcing  his  claim. 
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Judgment.       The  claim  arises  under  the  special  Act  for  improving 
Burton,    the  river  Don,  the  mode  of  enforcing  it  being  provided  for 
C.J.O.  Municipal  Act  then  existing,  the  Act  of  1883,  and 

the  question  is  whether  the  amendment  made  by  the  Act 
of  1891  to  section  483  of  the  Consolidated  Municipal  Act, 
imported  from  the  Act  46  Vict.  sec.  486  (0.),  has  any 
application  to  a  claim  for  compensation  under  the  special 
Act. 

The  inclination  of  my  mind  is  to  hold  that  the  limita- 
tion was  not  intended  to  apply  to  claims  for  compensation 
under  the  special  Act,  but  was  applicable  only  to  the 
general  exercise  of  the  power  of  municipal  councils,  but 
if  I  am  wrong  in  that  construction  I  am  of  opinion  that 
the  limitation  was  only  intended  to  apply  to  cases  arising 
after  the  enactment  came  into  operation. 

The  amendment  added  these  words  to  the  section  :  "  and 
such  claim  shall  be  made  within  one  year  from  the  date 
when  the  alleged  damages  were  sustained,  or  became 
known  to  the  claimant."  This  Act  was  passed  on  the  4th 
of  May,  1891,  but  was  not  to  take  effect,  or  come  into 
force,  until  the  1st  of  July  following. 

The  general  rule,  as  laid  down  in  the  Courts,  is  that  unless 
there  is  some  declared  intention  of  the  Legislature,  clear 
and  unequivocal,  or  unless  there  are  some  circumstances 
rendering  it  inevitable  that  we  should  take  the  other  view, 
we  are  to  presume  that  an  Act  is  prospective  and  not 
retrospective,  or,  as  expressed  in  one  case  by  Lord  Justice 
Bowen,  except  in  special  cases  the  new  law  ought  to 
be  so  construed  as  to  interfere  as  little  as  possible  with 
vested  rights. 

Cockburn,  C.J.,  expresses  the  same  idea  in  this  way  : 
"  It  is  a  general  rule  that  where  a  statute  is  passed  altering 
the  law,  unless  the  language  is  expressly  to  the  contrary,  it 
is  to  be  taken  'as  intended  to  apply  to  a  state  of  facts 
coming  into  existence  after  the  Act  "  :  Regina  v.  Ipswich 
Union  (1877),  2  Q.  B.  D.  269. 

And  Lord  Justice  Bowen,  in  a  recent  case,  again  expressed 
the  opinion  that  statutes  should  be  interpreted  if  possible 
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so  as  to  respect  vested  rights;  and  in  a  Scotch  case,  still  Judgment, 
more  recent,  the  same  idea  is  expressed  in  these  words:  Burton, 
*'For  it  is  not  to  be  presumed  that  interference  with  C.J.O. 
existing  rights  is  intended  by  the  Legislature,  and  if  a 
statute  be  ambiguous  the  Court  should  lean  to  the  inter- 
pretation which  would  support  existing  rights." 

There  are  some  cases  in  which  judges  have  refused  to 
allow  statutes  to  have  a  retroactive  operation,  although 
their  language  seemed  to  imply  that  such  was  the  intention 
of  the  Legislature,  because,  if  the  statutes  had  been  so 
construed,  vested  rights  would  have  been  defeated  :  see 
Gardner  v.  Lucas  (1878),  3  App.  Cas.  603 ;  Moon  v. 
Burden  (1848),  2  Exch.  22;  and  although  in  the  latter 
of  these  two  cases  the  parties  to  suffer  were  success- 
ful gamesters  not  much  the  object  of  favour  with  the 
Legislature. 

In  the  House  of  Lords,  Lord  Selborne,  in  a  case  then 
before  them.  Main  v.  Stark  (1890),  15  App.  Cas.  384,  at  p. 
387,  said  :  "  Their  Lordships  of  course  do  not  say  that 
there  mio^ht  not  be  somethino^  in  the  context  of  an  Act 
of  Parliament,  or  to  be  collected  from  its  language,  which 
might  give  to  words  prima  facie  prospective  a  larger 
operation,  but  they  ought  not  to  receive  a  larger  operation 
unless  you  lind  some  reason  for  giving  it." 

There  is,  of  course,  a  well-known  exception  to  this  rule, 
viz.,  where  the  enactments  merely  affect  procedure  and  do 
not  extend  to  rights  of  action.  In  such  case  the  rule  is 
reversed  and  the  statute  is  retrospective,  unless  there  is 
some  good  reason  or  other  why  it  should  not  be  ;  the  rule  is 
usually  expressed  by  saying  that  there  is  no  vested  right 
in  procedure  or  costs. 

There  is  also  another  ground  on  which  it  has  been  some- 
times held  that  a  statute  is  intended  to  have  a  retro- 
spective effect,  namely  where  it  contains  a  proviso  that  it 
is  not  to  come  into  immediate  operation  upon  its  passing. 

That  was  one  of  the  grounds  relied  on  for  the  decision 
of  the  Court  in  Towler  v.  Ghatterton  (1829),  6  Bing.  258  ; 
but  that  was  unnecessary  to  the  decision,  and  that  ground 
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Judgment,  was  commented  upon  adversely  by  Kolfe,  B.,  in  Moon  v. 
Burton,    Burden  (1848),  2  Exch.  22. 

C.J.O.  ]N^Q  doubt  in  a  subsequent  case,  Eegina  v.  Leeds  and 
Bradford  R.  W.  Go.  (1852),  18  Q.  B.  343,  21  L.  J.  M.  C.  193, 
Lord  Campbell  spoke  approvingly  of  that  portion  of  the 
decision  in  Towler  v.  Chatterton,  and  he  uses  this  language : 
"  If  the  Act  had  come  into  operation  immediately  after 
the  time  of  its  being  passed  the  hardship  would  have 
been  so  great  that  v^^e  might  have  inferred  an  intention  on 
the  part  of  the  Legislature  not  to  give  it  a  retrospective 
operation ;  but  when  we  see  that  it  contains  a  provision 
suspending  its  operation  for  six  weeks,  that  must  be  taken 
as  an  intimation  that  the  Legislature  has  provided  that 
as  the  period  of  time  within  which  proceedings  respecting 
antecedent  damages  or  injuries  might  be  taken  before  the 
proper  tribunal." 

That  case  was  reversed  upon  another  ground  so  that  the 
present  question  was  not  considered  on  the  appeal. 

Now  I  concede  that  if  the  amendment  itself  to  section 
483  had  stood  alone  with  such  a  proviso  the  argument 
would  not  be  without  weight,  but  that  was  not  the  case 
here.  The  Act  of  1891  contained  a  great  number  of 
amendments  of  various  kinds,  and  it  was  provided  that  the 
whole  Act,  with  the  exception  of  one  clause,  should  not 
come  into  effect  until  the  1st  of  July,  some  few  weeks 
later.    In  that  view  the  delay  has  but  little  significance. 

We  were  referred  to  two  cases  under  the  registry  law — 
Bell  V.  Walker  (1873),  20  Gr.  558,  and  Grey  v.  Ball  (1876), 
23  Gr.  390,  but  it  seems  to  me  those  cases  do  not  apply. 
I  think  that  the  judgment  of  Blake,  Y.-C,  in  the  former 
case,  put  the  decision  on  the  right  ground,  that  by  the 
express  words  of  the  statute  no  equitable  lien  should  be 
deemed  valid  in  any  Court  after  the  Act  came  into  opera- 
tion as  against  a  registered  instrument ;  it  contained  no 
exception.  The  Vice-Chancellor  refers  to  the  Act  not 
coming  into  operation  for  two  months.  The  fact  seems 
to  have  been  questioned  in  the  subsequent  case,  but  it 
does  not  seem  to  be  of  much  significance,  the  parties- 
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having  the  equitable  liens,  could  not,  in  the  majority  of  Judgment, 
cases,  improve  their  position,  their  claims  not  being  capable  Burton, 
of  registration,  and  in  other  cases  their  claims  not  being  C.J.O. 
due  they  could  not  seek  the  aid  of  the  Courts. 

I  do  not  think  in  the  present  case  anything  has  been 
shewn  to  induce  us  to  break  in  upon  the  rule  which  has 
been  laid  down  not  to  construe  a  statute  as  retrospective 
which  interferes  with  vested  rights  unless  compelled  to  do 
so  by  the  language  used. 

The  award  itself  seems  to  be  supported  by  the  evidence 
and  ought  not  to  be  interfered  with. 

The  appeal  and  the  cross-appeal  should  be  dismissed. 

OSLER,  J.  A. :  — 

I  think  this  award  may  be  supported.  The  claim  for 
which  the  arbitrator  has  allowed  the  respondent  $500, 
though  not  in  terms  expressed,  was  yet,  as  an  item  of 
damage,  included  in  the  general  claim,  and  I  cannot  see  that 
any  injustice  has  been  done  to  the  appellants  in  the  way 
in  which  the  learned  Official  Arbitrator  has  dealt  with  it. 
The  absence  of  the  statement  in  writing,  required  by  sec- 
tion 401  of  the  Municipal  Act,  where  the  arbitrator 
has  proceeded  partly  on  a  view,  as  he  has  done  here, 
would  merely  be  a  ground  for  referring  the  case  back,  if 
there  were  not,  looking  at  the  whole  of  the  proceedings, 
sufficient  to  allow  the  Court  to  form  a  judgment  of  the 
weight  which  should  be  attached  to  the  value  of  the 
information  acquired  by  the  arbitrator  by  means  of  the 
view  :  In  re  Northumberland  oAid  Durham  and  Cohouiy 
(1860),  20  U.  C.  R.  283. 

I  cannot  agree  that  the  limitation  clause  added  to 
section  483  of  the  Municipal  Act  by  54  Vict.  ch.  42,  sec, 
16  (O.),  is  a  defence.  It  certainly  is  not  unless  we 
give  it  a  retrospective  operation.  In  the  case  of  Cerri  v. 
Ancient  Order  of  Oddfellows  (post  p.  22),  before  us 
during  this  term,  I  have  referred  to  many  authorities  which 
shew  how  general  and  stringent  is  the  rule  which  forbids 
3 — VOL.  XXV.  A.R. 
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Judgment,  such  a  construction  unless  the  intention  of  the  Legislature 
OsLER,  is  unmistakably  manifested  in  favour  of  it.  As  Mr.  Sedg- 
J-A.  wick  observes  in  his  treatise  upon  the  Construction  of 
Statutory  and  Constitutional  Law,  2nd  ed.,  p.  164  :  "  The 
effort  of  the  English  Courts  appears  always  to  be  to  give 
the  statutes  of  that  kingdom  a  prospective  effect  only, 
unless  the  language  is  so  clear  and  imperative  as  not  to 
admit  of  doubt."  The  most  recent  decisions  shew  that 
this  principle  has  been  in  no  way  relaxed. 

No  doubt  in  the  case  of  an  Act  dealing  with  a  single  sub- 
ject such  an  intention  has  been  inferred  from  the  fact  that  the 
period  of  its  coming  into  operation  has  been  postponed : 
Towler  v.  Chatterton  (1829),  6  Bing.  258  ;  Be  Edmundson 
(1851),  17  Q.  B.  67  ;  Regina  v.  Leeds  and  Bradford  B.  W, 
Co.  (1852),  18  Q.  B.  343  ;— overruled  in  effect,  though  not  on 
this  point,  in  Begina  v.  Edwards  (1884),  13  Q.  B.  D.  586 ; 
Hardcastle's  Construction  of  Statutes,  2nd  ed.,  pp.  377- 
380. 

But  this  is  by  no  means  laid  down  as  an  inflexible  rule, 
and  where  the  provision  in  question  is  found  in  an 
"  omnibus "  Act  of  forty-three  sections  dealing  with  a 
variety  of  subjects  having  no  relation  to  each  othei-,  except 
as  being  comprised  in  a  general  municipal  amendment 
Act,  it  becomes  very  difficult  to  infer,  merely  from  the 
commencement  of  the  Act  having  been  postponed,  an 
intention  that  a  particular  section  shall  from  that  time 
have  a  retrospective  operation.  More  especially  is  this  the 
case  when  most  of  the  sections  cannot,  from  the  very 
nature  of  the  subjects  dealt  with,  operate  in  that  manner, 
and  where,  in  one  instance  at  all  events,  namely  section  42, 
the  language,  quite  apart  from  any  inference  of  intention 
drawn  from  tlie  postponement  of  its  coming  into  operation, 
is  plainly  retrospective. 

The  respomlent's  cross-appeal  is  a  very  hopeless  one.  T 
have  read  the  evidence  and  am  clearly  of  opinion  that  it 
justifies  the  arbitrator's  finding. 

The  appeal  and  cross-appeal  should  therefore  both  be 
dismissed  with  costs. 
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Maclennan,  J.  A. : — 


Judgment. 


Maclennan, 
J.  A. 


I  am  of  opinion  that  both  appeal  and  cross-appeal  should 
be  dismissed. 

The  respondent's  claim  is  clearly  not  barred  by  the 
amendment  in  1891  of  section  488  of  the  Municipal  Act, 
or  by  R.  S.  0.  ch.  60,  or  by  the  statute  of  James.  The 
amendment  of  section  483  is  inapplicable,  because  the  claim 
had  accrued  and  was  more  than  a  year  old  when  the  Act 
was  passed.  The  other  statutes  do  not  apply  because  they 
apply  only  to  actions,  which  the  present  proceeding  is  not. 

I  think  the  arbitrator  was  quite  warranted  in  the  allow- 
ance which  he  made  for  loss  of  the  way  from  the  mill  road 
to  the  river,  along  the  south  limit  of  the  respondent's  land  ; 
and  I  do  not  think  there  is  any  ground  established  for  the 
conclusion  that  the  right  of  way  had  been  in  any  way  lost 
by  non-user. 

I  also  think  the  respondent's  cross-appeal  cannot  suc- 
ceed. 

Moss,  J  .  A. : — 

The  claim  in  this  matter  is  made  solely  for  compensation 
in  respect  of  lands  alleged  to  be  injuriously  affected  by 
reason  of  work  done  by  the  corporation  of  the  city  of 
Toronto  upon  what  is  generally  known  as  the  Don  River 
Improvements.  The  Official  Arbitrator  disallowed  the 
main  claim,  which  was  made  in  respect  of  an  alleged  loss  of 
frontage  upon  the  Don  river  through  the  removal  of  its 
eastern  bank  some  distance  to  the  west  of  its  original 
position,  but  allowed  to  the  claimant  the  sum  of  $500  in 
respect  of  a  right  of  way  to  the  river  bank  whicli  was  cut 
off  by  reason  of  the  change.  The  city  was  also  directed  to 
pay  the  stenographer's  and  arbitrator's  fees,  and  to  bear  its 
own  costs  of  the  arbitration. 

Both  parties  appeal  from  the  award,  the  city  complain- 
ing of  the  allowance  of  any  compensation,  and  of  the 
directions  with  regard  to  the  costs  and  the  stenographer's 
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Judgment,  and  arbitrator's  fees,  and  the  claimant  complaining  that 
Moss,  the  arbitrator  erroneously  disallowed  the  other  claims,  and 
awarded  no  costs  to  the  claimant.  The  Official  Arbitrator 
found  and  stated  in  his  award  that  the  injury  in  respect 
of  which  the  claimant  seeks  compensation  was  complete  in 
or  about  the  month  of  October,  1887.  The  notice  of  claim 
w^as  served  on  the  city  on  the  13th  of  October,  1896.  It 
is  objected  on  behalf  of  the  city  that  the  claim  is  barred 
under  the  provisions  of  section  16  of  54  Vict.  ch.  42  (0.), 
now  forming  the  latter  part  of  section  483  of  the  Consolid- 
ated Municipal  Act,  1892.  But  these  provisions  do  not,  I 
think,  apply  to  the  claim  presented  in  this  matter.  It 
arose  by  reason  of  the  exercise  by  the  council  of  the  city 
of  the  special  powers  conferred  upon  it  by  those  provis- 
ions of  the  Act,  49  Vict.  ch.  66  (O.),  relating  to  the  Don 
Kiver  Improvements,  and  not  by  reason  of  the  exercise 
of  its  general  powers  under  the  Municipal  Act. 

And,  as  already  stated,  it  is  a  claim  for  compensation  in 
respect  of  lands  injuriously  affected,  and  not  in  respect  of 
lands  entered,  upon,  taken  or  used. 

The  right  to  compensation  in  this  matter,  and  the  mode 
of  its  ascertainment,  are  provided  for  by  49  Vict.  ch.  66, 
sec.  1,  sub-sec.  6  (O.).  And  it  is  only  for  the  purpose  of 
settling  and  determining  the  amount  that  recourse  is  to 
be  had  to  the  arbitration  clauses  of  the  Municipal  Act. 
Such  is  the  effect  of  the  decision  in  In  re  McColl  and 
Toronto  (1894),  21  A.  R.  256,  and  the  opinion  therein 
expressed  by  my  brother  Osier,  that  lands  entered  upon, 
taken  or  used  under  the  special  Act,  49  Vict.  ch.  66  (O.), 
may  be  treated  as  lands  entered  upon,  taken  or  used  in  the 
exercise  of  the  general  powers  possessed  by  the  municipal- 
ity, for  the  purpose  of  giving  effect  to  section  404  of  the 
Municipal  Act,  1883,  now  section  402  of  the  Consolidated 
Municipal  Act,  1892,  is  not  opposed  to  this  conclusion. 
These  latter  sections  apply  only  to  claims  for  lands  entered 
upon,  taken  or  used,  and  not  to  claims  in  respect  of 
lands  injuriously  aflfected.  There  is  no  occasion  in  dealing 
with  this  claim  to  refer  for  any  purpose  to  section  483  of 


XXV.] 


RE  RODEN  AND  CITY  OF  TORONTO. 


21 


the  Municipal  Act  and  its  provisions  do  not  affect  the  Judgment, 
proceedings  herein.  Moss, 
Upon  the  other  branches  of  the  appeal  I  agree  with  the  J-^- 
conclusions  of  the  Official  Arbitrator.    The  claim  in  respect 
of  the  right  of  way  over  the  thirty  foot  road  to  the.  Don  is 
sufficiently  embraced  in  the  notice  of  claim  served  upon 
the  city. 

That  it  was  granted  as  an  easement  appurtenant  to  the 
half-acre  parcel  known  as  the  peak  comprised  in  the  deed 
of  the  lands  conveyed  by  John  Scadding  to  Francis  Collins 
is  undoubted.  The  right  to  it  was  never  lost  or  aban- 
doned, and  it  existed  when  the  city  did  the  work  which 
resulted  in  the  removal  of  the  stream,  and  the  cutting  off 
of  the  access  by  the  roadway  which  the  deed  gave,  and 
the  claimant's  land  was  thereby  injuriously  affected. 
There  is  in  the  award  a  statement  of  the  view  made 
by  the  arbitrator,  of  the  property  and  its  surroundings, 
including  the  site  of  the  thirty  foot  roadway,  quite  suffi- 
cient to  satisfy  the  requirements  of  the  Act  in  that  respect : 
In  re  Golquhoun  and  Berlin  (1880),  44  U.  C.  R.  631. 

The  amount  awarded,  though  liberal,  is  not  so  excessive 
as  to  call  for  interference,  and  the  appeal  as  to  it  should  be 
dismissed. 

The  claimant's  cross-appeal  with  regard  to  the  loss  of 
frontage  on  the  Don  also  fails.  His  paper  title  does  not 
carry  the  lands  to  the  Don.  The  description  clearly  sepa- 
rates them  from  the  stream  by  a  roadway  Ij^ing  between 
their  western  boundary  and  the  eastern  bank.  And  the 
claim  of  title  by  possession  fails  upon  the  evidence. 

It  is  clear  that  at  the  time  when  the  city  did  the  acts 
complained  of  there  had  been  no  such  possession  by  the 
claimant  or  those  under  whom  he  claims  as  would  transfer 
to  him  as  owner  the  right  to  the  lands  between  those 
embraced  in  the  deeds  and  the  bank  of  the  stream. 

It  is  not  necessary  to  decide  whether  if  a  possessory 
title  had  accrued  to  him  it  would  have  conferred  upon  him 
the  rights  ordinarily  possessed  by  riparian  proprietors 
or  any  rights  over  the  water  to  the  thread  of  the 
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Judgment,  stream,  or  whether  the  removal  of  the  stream  would  give 
Moss,  tiim  any  cause  of  action  or  complaint.  It  may  be  that  in 
such  a  case  there  would  be  ground  for  applying  the 
doctrine  which  was  applied  in  regard  to  a  land-locked 
parcel  of  land  in  Wilkes  v.  Greenway  (1890),  6  Times  L.  R. 
449,  reversing  Vaughan  Williams,  J.,  at  p.  290  of  the  same 
volume.  See  also  Ecroyd  v.  Coulthard,  [1897]  2  Ch.  554. 
But  the  claimant  having  failed  to  make  out  a  title  either 
by  deed  or  possession  the  Official  Arbitrator  rightly  dis- 
allowed the  claim. 

I  see  no  reason  for  interfering  with  the  disposition  of 
the  costs  made  by  the  Official  Arbitrator. 

The  appeal  and  cross-appeal  should  be  dismissed  with, 
costs,  with  the  right  of  set-off. 

ApiJeal  and  cross-appeal  dismissed. 

R.  S.  C. 


Cerri  v.  Ancient  Order  of  Foresters. 

Benevolent  Society — Insurance — Life  Insurance — Mistake  as  to  A  ge — 52 
Vict,  ch.  32,  sec.  6(0.). 

Section  6  of  the  Ontario  Insurance  Amendment  Act,  1889,  52  Vict.  ch. 
32  (0.),  does  not  apply  to  benevolent  societies  having  an  age  limit  for 
admission  to  membership,  and  where  a  man  who  was  older  than  the  age 
limited  was,  owing  to  his  innocent  misrepresentation  as  to  his  age, 
admitted  as  a  member  and  given  an  endowment  certificate,  it  was  held 
that  the  beneficiary  named  therein  could  not  recover. 

Judgment  of  Street,  J.,  28  0.  R.  Ill,  reversed,  Maclennan,  J. A.,  dis- 
senting. 

Statement.  This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  Street,  J.,  reported  28  0.  K  111,  where  the  facts 
and  arguments  are  stated,  and  was  argued  before  Burton, 
C.  J.  O.,  OSLER,  and  Maclennan,  J  J.  A.,  on  the  24th  of 
September,  1897. 


Aylesworth,  Q.  C,  and  McWatt,  for  the  appellants. 
G.  G.  Mills,  for  the  respondent. 


XXV.] 


CER.RI  V.  A.  O.  F. 


2a 


January  11  th,  1898.    Burton,  C.  J.  0.  : —  Judgment. 

Burton, 

In  the  view  I  take  of  this  case  it  has  become  necessary  C.J.O. 
to  consider  only  one  question,  viz.,  the  applicability  of  sec- 
tion 6  of  52  Vict.  ch.  32  (0.),  to  these  defendants  and  the 
contract  they  entered  into  with  the  deceased. 

The  defendants  were  incorporated  under  the  Acts  in 
force  previous  to  the  revision  of  the  Statutes  of  Ontario,  in 
1877,  which  prohibited  them  from  carrying  on  their  oper- 
ations for  the  purpose  of  any  trade  or  business,  but  this  pro- 
hibition was  held  by  this  Court  in  Sivift  v.  Provincial 
Provident  Institution  (1890),  17  A.  R  66,  not  to  extend 
to  an  insurance  of  members  inter  se,  although  a  difference 
of  opinion  existed  as  to  contracts  of  that  nature  being  with- 
in the  Acts  relating  to  insurances  for  the  benetit  of  wives 
and  children. 

The  Legislature  in  the  following  year,  presumably  in 
consequence  of  the  remarks  made  in  that  judgment,  de- 
clared that  from  and  after  the  10th  of  March,  1890,  no  asso- 
ciation incorporated  under  the  Friendly  Societies  Acts 
should  have  authority  to  effect  insurances  of  any  kind, 
although  a  year  or  two  subsequently  they  were,  under 
certain  conditions,  again  empowered  to  make  contracts  of 
life  assurance,  and  in  those  enactments  a  clause  similar  in 
its  terms  to  section  6  of  52  Vict.  ch.  32  (0.),  but  clearly 
extending  to  friendly  societies,  was  passed.  It  was  con- 
tended before  us  that  this  section  was  retrospective,  but  » 
this  is,  I  think,  not  tenable,  and  I  refer  to  the  reasons 
given  in  In  re  Roden  and  Toronto  {ante  p.  12),  for  so 
thinking,  and  I  need  not  repeat  them  here. 

I  agree  with  the  contention  of  the  defendants'  counsel 
in  holding  that  the  Act  is  simply  and  purely  an  amend- 
ment of  the  Ontario  Insurance  Act,  as  it  purports  to  be. 

By  section  3  the  words  "company  "  and  "  contract"  are 
to  have  the  meaning  given  to  them  by  the  principal  Act,, 
and  on  referring  to  the  principal  Act  we  find  that  the 
definition  given  there  is  confined  to  contracts  of  the  nature 
referred  to  in  sub-section  4  by  persons  or  companies  trans- 
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Judgment,  acting  insurance  as  a  matter  of  business,  and  that  com- 
BuRTON,    panics  like  the  defendants  are  expressly  excepted  from  the 
C.J.O.     operation  of  the  Act. 

Section  4  of  the  amending  Act  is  also  confined  to 
companies  "  transacting  business  "  in  Ontario,  and  cannot 
include  friendly  societies,  who  were  prohibited  from  car- 
rying on  any  trade  or  business,  and  whose  operations  were 
strictly  confined  to  a  mutual  insurance  of  the  members 
themselves. 

But  the  section  contains,  in  my  opinion,  internal  evi- 
dence that  it  was  not  intended  to  apply  to  a  case  of  this 
nature,  but  was  confined  to  cases  where  a  calculation  can 
be  made  upon  the  ratio  between  the  premium  proper  to 
the  stated  age,  and  that  proper  to  the  actual  age,  in  other 
words,  to  cases  where,  if  the  age  had  been  correctly  stated, 
a  larger  premium  would  have  been  exacted,  and  not  to  a 
case  where,  if  the  correct  age  had  been  stated,  no  contract 
at  all  would  have  been  made.  It  never  could  have  been 
the  intention  of  the  Legislature  to  force  upon  the  defen- 
dants a  contract  which  they  had  no  intention  to  make,  and 
which  their  constitution  prohibited. 

In  the  one  case  the  only  effect  of  a  mistake  innocently 
made  is  an  increased  premium  to  a  corresponding  extent, 
in  the  other  to  force  upon  the  society  a  risk  which  they 
would  never  have  undertaken  voluntarily. 

The  case  was  argued  and  the  judgment  below  proceeded 
,  entirely  upon  the  ground  that  the  case  fell  within  the  6th 
section  of  the  Act  of  1889,  and  neither  in  the  pleadings 
nor  on  the  argument  before  us,  was  it  contended 
that  the  defendants  had  by  the  rules  for  the  manage- 
ment of  the  beneficiary  fund  placed  their  own  construction 
upon  the  terms  of  the  warranty,  and  shewn  that  what  was 
meant  was  a  statement  false  to  the  knowledge  of  the 
assured.  I  am  most  desirous,  if  I  could  see  my  way  to  do 
so,  to  assist  this  plaintiff",  but  I  do  not  think  that  that  is 
the  proper  construction  of  this  contract :  in  fact,  the  lan- 
guage of  the  rules  seems  to  lead  to  the  opposite"conclusion. 
In  order  to  secure  a  cancellation  of  the  membership  only, 
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it  is  essential  that  the  statement  made  on  admission  must  Judgment, 
be  knowingly  false,  but  in  the  contract  of  insurance  the  Burton, 
defendants  omit  the  word  "  knowingly,"  and  make  the  truth  C.J.O. 
or  untruth  of  the  statement,  whether  knowingly  made  or 
not,  the  basis  of  the  contract,  and  it  cannot,  I  think,  be 
controlled  by  a  rule  passed  for  a  different  purpose. 

I  regret  having  to  do  so,  but  I  think  we  must,  for  the 
reasons  I  have  mentioned,  allow  the  appeal  and  dismiss  the 
action. 

OsLER,  J.  A.  : — 

This  was  an  action  brought  by  the  plaintiff,  widow  of 
the  late  Wm.  Cerri,  against  the  defendants,  of  whose  order 
Cerri  was  a  member,  upon  a  beneficiary  certificate  issued 
by  them  to  him  on  the  27th  of  November,  1891,  for  the 
sum  of  $1,000,  payable  at  his  death,  which  occurred  on 
the  22nd  of  August,  1893,  to  the  plaintiff,  the  designated 
beneficiary.  The  certificate  sets  forth  that  it  was  under- 
stood and  agreed  that  the  truth  of  the  statements  and 
conditions  set  forth  in  the  medical  examination  and 
application  for  the  certificate,  and  which  formed  a  part 
thereof,  were  the  conditions  upon  which  Cerri  was  entitled 
to  the  rights,  benefits  and  privileges  of  the  beneficiary 
fund,  and  that  any  untruthfulness  or  violation  of  said 
statements  and  conditions  terminated  the  membership  of 
Cerri,  and  that  the  defendants  should  not  then  be  liable  for 
the  amount  secured  or  any  part  thereof. 

By  their  statement  of  defence  the  defendants  pleaded 
that  the  age  limit  fixed  by  the  general  laws  of  their  order 
is  45  years,  over  which  age  no  person  can  obtain  admission 
or  insurance  in  the  beneficiary  fund,  as  the  deceased  Cerri 
knew  when  he  applied  for  admission,  and  for  the  benefici- 
ary certificate,  and  that  in  his  application  therefor,  dated  the 
9th  of  November,  1891,  and  in  his  answers  to  the  questions 
as  to  his  age  in  the  medical  examination  and  certificate,  he 
untruly  stated  and  represented  that  ;^his  age  was  44  at  his 
then  last  birthday,  and  that  he  had  been  born  on  the  22nd 
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Judgment,  of  March,  1847,  whereas  in  truth  he  had  been  born  a  year 
OsLER,  earlier,  viz.,  on  the  22nd  of  March,  1846;  that  the  state- 
J-A-  ment  of  age  was  of  a  fact  material  to  be  made  known  to 
the  defendants,  that  they  issued  the  beneficiary  certificate 
to  the  insured  upon  the  faith  of  its  being  truly  stated, 
and  would  not  have  done  so  had  they  known  that  he  was 
over  the  age  of  45  when  he  made  his  application,  and  that 
they  did  not  discover  that  the  statement  was  untrue  until 
after  his  death. 

Man}"  other  alleged  misstatements  and  untrue  answers 
were  pleaded,  but  the  issues  raised  in  respect  thereof  were 
all  decided  adversel}^  to  the  defendants  on  the  first  trial  of 
the  case  before  Ferguson,  J.  The  judgment  for  the  plain- 
tiflf  at  that  trial  was  set  aside  and  a  new  trial  granted  by 
the  Divisional  Court,  confined  to  the  alleged  misstatements 
as  to  the  age  of  the  assured,  the  findings  in  other  respects 
being  ordered  to  stand. 

On  the  second  trial  before  Street,  J.,  as  thus  limited,  at 
the  Toronto  Fall  Assizes,  1896,  it  was  proved  that  the 
deceased  was  born  on  the  22nd  of  March,  1846,  and  not  on 
the  22nd  of  March,  1847,  as  he  had  stated  in  his  application 
for  membership  and  application  for  beneficiary  certificate, 
and,  therefore,  that  he  was  then  a  year  older  than  he 
represented  himself,  viz.,  45  years  7  months  and  18  days, 
instead  of  44  years  7  months  and  18  days.  The  plaintifi 
then,  relying  upon  the  statute,  52  Vict.  ch.  32  (0.),  gave 
evidence  to  shew  that  the  statement  or  warranty  as  to  age 
was  made  by  Cerri  in  good  faith  and  without  any  inten- 
tion to  deceive,  and,  therefore,  that  she  was  entitled  to 
recover  the  reduced  amount  upon  the  certificate  ascertain- 
able as  provided  by  section  6  of  the  Act,  notwithstanding 
the  misstatements. 

This  evidence,  the  admission  of  which  was  objected 
to  by  the  defendants,  consisted  of  declarations  or  state- 
ments which  the  deceased  had  made  to  his  wife  at 
the  time  of  their  marriage,  23rd  of  November,  1870,  and 
from  time  to  time  afterwards,  and  statements  made  by 
him  in  applications  for  insurance  to  other  companies 
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in  October,  1886,  and  July  and  October,  1891,  that  Judgment, 
his  birthday  was  the  22nd  of  March,  1847.  Evidence  was  Osler, 
also  given  and  objected  to  of  conversations  between  Cerri 
and  a  neighbour  of  his,  the  earliest  of  which  was  some  ten 
years  before,  in  which,  when  speaking  of  their  ages,  Cerri 
had  spoken  of  himself  as  having  been  born  in  March,  1847. 
The  learned  Judge  left  it  to  the  jury  to  say  whether 
Cerri,  for  some  reason  or  other,  always  believed  thathew^as 
born  in  1847,  and  when  he  told  the  insurance  examiner 
for  the  defendants  he  was  born  in  that  year  he  believed 
it  to  be  true. 

The  jury  found  that  he  made  the  statement  in  good 
faith,  without  any  intention  to  deceive,  and  the  learned 
Judge  subsequently  entered  judgment  for  the  plaintiff  for 
the  reduced  amount  of  $986,  being  of  the  opinion  that  the 
case  came  within  the  saving  of  the  Act.  From  that  judg- 
ment this  appeal  is  brought,  and  the  questions  to  be  deter- 
mined are :  first,  whether  the  Act,  52  Vict.  ch.  32  (0.),  is 
applicable  to  these  defendants  and  the  beneficiary  certifi- 
cates issued  by  them  to  their  members  ;  and  second,  if 
so,  whether  the  evidence  offered  w^as  admissible  in  support 
of  the  plaintiff's  contention  that  the  statements  and 
warranty  as  to  age  had  been  made  by  the  assured  in 
good  faith  and  without  any  intention  to  deceive. 

It  is  admitted  by  the  defendants  in  the  pleadings  that 
they  are  a  benevolent  society  incorporated  under  the  Act 
afterwards  consolidated  in  R.  S.  0.  (1877)  ch.  167,  R.  S.  O. 
(1887)  ch.  172,  an  Act  respecting  Benevolent,  Provident 
and  other  Societies.  The  exact  date  of  incorporation  does 
not  appear,  but  it  was  about  the  year  1871,  and  the  bene- 
ficiary fund  was  established  in  the  year  1881. 

Incorporated  as  they  were  under  the  Act  of  1877  and 
not  that  of  1887,  they  were  not  precluded  from  entering 
into  contracts  of  mutual  life  insurance,  such  as  is  the  bene- 
ficiary certificate  in  this  case,  for  the  benefit  of  their  own 
members  only :  Swift  v.  Provincial  Provident  Institution 
(1890),  17  A.  R.  66,  and  inasmuch  as  they  had  not  been  re- 
quired, before  the  passage  of  the  Ontario  Insurance  Act,  50 
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Judgment.   Yict.  ch.  26  (0.),  K  S.  0.  (1887)  ch.  167,  to  take  out  a  license 
OsLER,      to  entitle  them  to  enter  into  contracts  of  that  nature,  it  was 
J-^-       by  section  3  of  that  Act  expressly  enacted  that  the  Act 
should  not  apply  to  them.  . 

Benevolent  societies  incorporated  under  the  Act  of  1887, 
after  the  10th  of  March,  1890,  were,  by  53  Vict.  ch.  39,  sec.  9 
(O.),  (1890),  expressly  disabled  from  undertaking  any  con- 
tract of  insurance,  mutual  or  otherwise,  within  the  mean- 
ing of  the  Ontario  Insurance  Act  or  of  the  Act,  R.  S.  O. 
(1887)  ch.  136,  to  secure  to  wives  and  children  the  benefit 
of  insurance,  an  enactment,  perhaps,  unnecessary  in  view 
of  sec.  1  and  schedule,  item  10,  of  the  Benevolent  Societies 
Act.R.  S.  0.(1887)  ch.  172.  • 

By  the  Insurance  Corporations*  Act,  1892,  55  Vict.  ch.  39, 
(0.),  it  was,  however,  enacted  that  after  the  31st  of  December 
of  that  year,  no  insurance  (except  under  the  Land  Titles 
Act)  should  be  transacted  or  undertaken  in  Ontario  except 
by  a  corporation  duly  registered  as  therein  provided,  and 
such  a  society  as  the  defendants,  was,  by  the  name  of 
a  friendly  society,  required  to  be  registered  in  the  friendly 
society  register  to  be  kept  under  that  Act  as  a  friendly 
society  transacting  endowment  assurance  :  sec.  1  (4),  {12)d; 
sec.  3  ;  sec.  4  (2),  G.  (a)  (b)  ;  sec.  8  ;  sec.  27.  The  de- 
fendants have  probably  procured  themselves  to  be  regis- 
tered under  the  Act,  though  whether  they  have  done 
so  or  not  seems  unimportant,  as  the  contract  sued  on  was 
made  in  November,  1891.  By  registration  they  would  be 
brought  under  the  Act  at  all  events  as  to  insurance  busi- 
ness transacted  by  them  thereafter,  but  they  are  not 
brought  within  the  Ontario  Insurance  Act  any  more  than 
they  formerly  were :  sec.  27  (7). 

Before  the  passage  of  the  Insurance  Corporations  Act, 
1892,  the  Legislature  had  passed  the  Act  52  Vict.  ch.  32 
(O.),  (1889),  intituled  "  An  Act  respecting  Contracts  of  Life 
Insurance,"  the  6th  section  of  which  was  relied  upon  at  the 
trial  and  on  the  argument  before  us  as  removing  the  diffi- 
culty in  the  plaintiff's  way  arising  from  the  warranty  of 
the  age  of  the  insured. 


XXV.] 


CERRI  V.  A.  O.  F. 


29 


This  section  enacts  that  where  a  contract  of  life  insur-  Judgment, 
ance,  or  the  application  therefor,  contains,  or  the  person  osler, 
entering  or  proposing  to  enter  into  it,  makes,  for  the  pur-  J--^- 
pose  of  its  being  entered  into,  any  statement  or  warranty 
as  to  the  age  of  the  person  in  respect  of  whose  life  the  con- 
tract is  made,  such  contract  shall  not  be  avoided  by  reason 
only  of  the  age  being  greater  than  stated  or  warranted,  if 
it  shall  appear  that  such  statement  was  made  in  good  faith 
and  without  any  intention  to  deceive,  but  the  person 
entitled  to  recover,  shall  not  be  entitled  to  recover  more 
than  an  amount  which  bears  the  same  proportion  to  the 
sum  which  such  person  would  otherwise  be  entitled  to 
recover  as  the  premium  proper  to  the  stated  age  bears  to 
the  premium  proper  to  the  actual  age  of  such  person,  etc. 

By  the  3rd  section  "  premium  "  is  declared  to  mean  the 
net  annual  premium  as  shewn  in  the  Hm.  Table  of  the 
Institute  of  Actuaries  of  Great  Britain,  the  rate  of  interest 
being  taken  at  4 J  per  cent,  per  annum. 

The  contention  of  the  plaintiff  is  that  these  provisions  j 
apply  to  benefit  society  insurances,  as  well  as  to  ordinary  < 
life  insurance  policies,  in  other  words,  that  the  Act  is  of 
general  application,  embracing  insurance  contracts  of  every 
description.    The  defendants  on  the  other  hand  say  that 
the  Act  is  merely  an  amendment  of  the  Ontario  Insurance  ! 
Act,  and  relates  only  to  such  policies  as  that  Act  applies  to. 

I  regret  to  be  obliged  to  come  to  the  conclusion  that  the 
plaintiff's  contention  is  not  well-founded.    I  think  that  \ 
benefit  society  insurances  are  not  within  the  scope  of  the  \ 
Act.    It  is  an  Act  merely  in  amendment  of,  or  subsidiary  ; 
to,  the  Ontario  Insurance  Act.    The  first  section  gives  it 
its  title  "  The  Ontario  Insurance  Amendment  Act,  1889." 
The  second  declares  that  the  expression,  "  Principal  Act " 
where  it  is  used  in  the  Act  shall  mean   The  Ontario  Insur- 
ance Act,"  and  the  third,  that  the  words  "  company  "  and 
"  contract  "  where  used  in  the  Act,  shall  respectively  have 
the  meaning  given  to  them  by  the  principal  Act.    If  then 
in  the  principal  Act  "  company  "  does  not  mean  or  include 
such  a  society  or  corporation  as  the  defendants,  and  "  con- 


so  ONTARIO  APPEAL  REPORTS.  [VOL. 

Judgment,  tract "  does  not  mean  or  include  a  contract  of  life  insur- 
OsLER,  ance  undertaken  by  such  a  society,  as  section  3,  sub-section 
J"^-  2,  of  the  principal  Act  shews,  it  appears  to  me  that  they 
cannot  have  a  more  extensive  meaning  in  the  amending 
or  subsidiary  Act.  Moreover,  the  expression  "  company 
transacting  business  in  Ontario,"  in  the  4th  section  of  the 
Act,  seems  wholly  inappropriate  to  such  a  society  as  the 
defendants,  who  are  incorporated  under  an  Act  which 
prohibits  their  incorporation  for  purposes  of  trade  or  busi- 
ness, or  the  business  of  insurance  :  sec.  1  and  schedule,  item 
10,  R.  S.  O.  (1887)  ch.  172 ;  a  prohibition  which,  as  we  have 
held  in  Siuift  v.  Provincial  Provident  Institution  (1890), 
17  A.  R.  66,  does  not  exclude  the  power  to  insure  their 
own  members  under  section  11  of  the  Act,  though  it 
excludes  the  power  to  engage  in  the  general  business  of 
life  insurance. 

On  the  argument  of  the  appeal,  though  not  at  the  trial, 
the  plaintiff  also  relied  upon  the  34th  section  of  the  Insur- 
ance Corporations  Act,  1892,  55  Vict.  ch.  39  (0.),  which 
contains  provisions  substantially  similar  to  those  of  the  6th 
section  of  52  Vict.  ch.  32  (0.).  But  it  appears  to  me  that 
this  section  cannot  apply  to  beneficiary  certificates  granted 
before  the  passing  of  the  Act.  A  statute  is  not  to  be  con- 
strued retrospectively  unless  it  clearly  appears  either  from 
its  subject-matter  or  from  its  language  that  it  was  the  in- 
tention of  the  Legislature  that  it  should  be  so  construed, 
especially  where  by  so  doing  it  would  prejudicially  affect 
vested  rights  or  the  legal  character  of  past  transactions, 
or  impair  the  obligation  of  contracts :  Hardcastle's  Con- 
struction of  Statutes,  2nd  ed.,  p.  369  et  seq. ;  Gardner  v. 
Lucas  (1878),  3  App.  Cas.  at  p.  601  ;  Regina  v.  Ipswich 
Union  (1877),  2  Q.  B.  D.  269,  where  it  was  said  by  Cock- 
burn,  C.  J.  :  "  It  is  a  general  rule  that  where  a  statute  is 
passed  altering  the  law,  unless  the  language  is  expressly  to 
the  contrary,  it  is  to  be  taken  as  intended  to  apply  to  a 
state  of  facts  coming  into  existence  after  the  Act."  And 
it  is  thus  put  in  Moon  v.  Burden  (1848),  2  Exch.  22  : 
"  The  rule  is  one  of  such  obvious  convenience  that  it  will 
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always  be  adhered  to  unless  in  cases  where  there  is  some-  Judgment, 
thing  on  the  face  of  the  enactment  putting  it  beyond  doubt  Osler, 
that  the  Legislature  meant  it  to  speak  retrospectively."  It 
is,  of  course,  a  rule  of  construction  merely  and  will  yield 
to  the  intention  of  the  Legislature  if  clear  beyond  doubt. 
See  also  Bourke  v.  I^utt,  '[1894]  1  Q.  B.  at  pp.  737,  739. 
Nothing  on  the  face  of  this  section  or  elsewhere  in 
the  Act,  so  far  as  I  have  been  able  to  understand  its 
extremely  complicated  and  confusing  phraseology  and 
arrangement,  indicates  that  it  was  intended  to  have 
a  retrospective  operation  so  as  to  defeat  or  alter  or  set 
up  in  favour  of  or  against  either  party  a  contract  of 
insurance  already  entered  into  between  them  in  existence 
when  the  Act  was  passed.  The  language  of  the  section  is : 
"  Where  the  age  of  a  person  is  material  to  any  contract 
within  the  intent  of  section  2."  That  would  seem  to  be 
prospective,  looking  forward  to  contracts  which  such  a 
society  may  make  in  the  future,  after  they  have  brought 
themselves  within  the  operation  of  the  Act  by  registration 
as  a  friendly  society,  and  so  entitled  themselves  to  carry 
on  such  a  business.  Whether  a  retrospective  construction 
is  to  be  given  to  section  34  can  hardly  depend  upon  the 
defendants  having  brought  themselves  under  the  Act  after 
the  contract  in  question  was  made.  Section  4  (2),  G.  (b), 
simply  provides  that  contracts  entered  into  before  the 
passing  of  the  Act  shall  not  "  hereby  "  (that  is,  as  I  read 
section  4,  by  registration  of  the  society  as  a  friendly  society) 
be  invalidated.  They  remain  as  obligations  binding  upon 
the  society,  and  they  would  be  equally  so  whether  the 
society  came  in  under  the  Act  or  remained  outside  of  it, 
ceasing  to  transact  the  special  insurance  business  they  had 
formerly  been  doing.  Could  section  34  be  held  to  apply 
to  the  contract  in  that  case  ?  It  seems  to  me  that  it  could 
not ;  and  the  fact  that  the  society  became  a  registered  one 
and  continued  to  carry  on  business  can  make  no  difference 
as  regards  the  application  of  the  section  to  its  contracts  in  | 
existence  when  the  Act  was  passed.  In  some  particulars 
the  Act  has  no  doubt  been  expressly  made  retrospective. 
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Judgment,  e.g.,  in  sec.  35,  sub-sees.  (H),  (6),  (7)  ;  37  (2)  proviso.  In 
OsLER,  others  relating  to  the  form  of  the  contract :  sec.  33  ;  or 
discrimination  in  premiums  for  insuring  persons  of  the 
same  class  or  on  the  same  plan :  sec.  38  (2),  it  is  expressly 
prospective,  but  I  do  not  think  that  this  circumstance 
entitles  us  to  give  a  retrospective  operation  to  section  34 
not  plainly  called  for  by  its  language,  when  the  effect  of 
so  doing  would  really,  as  in  this  instance,  be  to  make  for 
the  parties  a  contract  entirely  different  from  that  which 
they  have  entered  into. 

In  addition  to  the  foregoing  considerations  it  must  be 
said  that  it  is  very  difficult  to  see  how  either  of  the  sta- 
tutes relied  on  by  the  plaintiff  can  have  any  application  to 
companies  where  there  is  an  age  limit  of  insurance,  and 
the  actual  age  of  the  insured  is  outside  that  limit.  There 
is,  in  such  case,  no  premium  proper  to  the  actual  age.  It 
is  a  case  in  w^hich,  had  the  true  age  been  stated,  the  consti- 
tution of  the  company  would  have  precluded  them  from 
entering  into  any  contract  with  him  at  all.  The  amend- 
ment by  58  Vict.  ch.  34,  sec.  5,  sub-sec.  11  (0.),  of  sec.  34, 
sub-sec.  1  of  the  Act  of  1-892,  seems  to  indicate  the  opinion 
of  the  Legislature  that  the  latter  section  had  no  applica- 
tion to  cases  where  there  was  an  age  limit :  clause  further 
amended  by  the  Insurance  Act,  60  Vict.  ch.  36,  sec.  149  (O.); 
R.  S.  O.  eh.  •>03,  sec.  149. 

The  case  of  Attorney-General  v.  Ray  (1874),  L.  R.  9  Ch. 
397,  shews,  if  it  were  necessary  to  quote  authority,  that  the 
misstatement  as  to  age  avoids  the  insurance,  but  this  was 
not  really  contested. 

Maclennan,  J.  A. : — 

Two  points  were  made  by  the  defendants  on  this  appeal ; 
first,  that  the  evidence  of  boiia  fides  on  the  part  of  the 
deceased  husband  of  the  plaintiff  in  representing  his  age  to 
be  only  44  instead  of  45  when  he  applied  for  membership 
was  inadmissible ;  and  second,  that  the  Act,  52  Vict.  ch.  32, 
sec.  6  (0.),  upon  which  the  judgment  proceeded,  was  inap- 
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plicable.  On  the  first  point  I  am  clearly  of  opinion  that  the  Judgment, 
evidence  was  admissible,  and  was  very  cogent  evidence  of  Maclennan, 
honest  belief  of  what  was  his  true  age. 

There  is  more  difficulty  upon  the  other  point  but  upon 
the  whole  I  am  of  opinion  that  the  section  in  question  is 
applicable  and  was  rightly  applied  by  the  learned  Judge. 
The  section  was  enacted  in  1889,  and  declares  that  "  where 
a  contract  of  life  insurance  or  the  application  therefor  con- 
tains, or  the  person  entering  or  proposing  to  enter  into  it, 
makes  for  the  purpose  of  its  being  entered  into,  any  state- 
ment or  warranty  as  to  the  age  of  the  person  in  respect  of 
whose  life  the  contract  is  made,  such  contract  shall  not  be 
avoided  by  reason  only  of  the  age  being  greater  than 
stated  or  warranted,  if  it  shall  appear  that  such  statement 
or  warranty  was  made  in  good  faith  and  without  any  in- 
tention to  deceive."  It  is  said  that  the  section  is  inapplic- 
able because  the  Act  of  which  it  is  part  is  to  be  cited  as 
"  The  Ontario  Insurance  Amendment  Act,  1889  ";  that 
"principal  Act"  is  to  mean  "The  Ontario  Insurance  Act"; 
and  that  the  words  "  company  "  and  "  contract"  are  to  have 
the  meaning  given  to  them  by  the  principal  Act,  that  is,  the 
Ontario  Insurance  Act,  and  therefore  that  the  contract  dealt 
with  in  the  section  is  confined  to  contracts  of  insurance 
other  than  those  of  benevolent  and  provident  societies, 
which  latter  contiacts  are  excluded  from  the  provisions  of 
the  Ontario  Insurance  Act  by  section  3,  sub-section  2, 
thereof. 

The  word  "company  "  does  not  occur  in  the  section,  and 
the  argument  must  rest  entirely,  as  I  think,  upon  the  defini- 
tion of  the  word  "  contract ";  and  what  is  said  of  that  in  the 
Insurance  Act  is  in  section  1,  sub-section  6,  which  declares 
that  it  means  and  includes  any  contract  or  agreement  sealed, 
written  or  oral,  the  subject-matter  of  which  is  within  the 
intent  of  sub-section  4.  Now,  when  sub-section  4  is  re- 
ferred to,  the  contracts  there  mentioned  are  contracts  of 
indemnity,  guaranty,  suretyship,  insurance,  endowment, 
tontine,  or  annuity  on  life,  or  any  like  contract  which 
accrues  payable  on  or  after  the  occurrence  of  some  contin- 
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Judgment,  gent  event.  I  think  this  language  is  large  enough  to  include 
Maclennan,  and  describe  the  beneficiary  certificate  in  question  ;  and. 

that  is  made  perfectly  clear  by  section  3,  sub-section  2,  of 
the  same  Act,  which  decl-ares  that  it  shall  not  apply  to  any 
benevolent,  provident  or  industrial  or  co-operative  society 
nut  requiring  a  license  for  any  such  contract  as  aforesaid 
before  the  passing  of  the  Act.  I  therefore  think  that  the 
words  "  contract  of  insui  ance "  in  section  6  of  the  Act 
of  LS89  are  in  themselves  sufficient  to  include  the  bene- 
ficiary certificate  now  in  question,  and  that  the  definition 
of  the  word  "  contract  "  in  section  3  does  not  exclude  it  but 
actually  includes  it.  There  is  therefore  as  I  think  nothing 
express  in  this  Act  to  prevent  section  6  applying  to  the 
certificates  of  benevolent  and  provident  societies,  nor  is 
^^here  any  such  exclusion  by  necessaiy  implication.  By 
section  3  of  the  Insurance  Act  it  was  expressly  declared 
that  it  should  not  apply  to  benevolent  and  provident 
societies  which  did  not  require  a  license  before  the  passing 
of  it.  But  for.  that  section  the  Act  would  have  applied 
to  those  societies.  There  is  no  such  declaration  in  the 
Act  in  which  the  section  in  question  is  found.  It  is  to 
be  observed,  too,  that  although  R.  S.  O.  (1887)  ch.  172, 
relating  to  benevolent  and  provident  societies,  by  section  1 
and  item  10  of  the  schedule  excluded  insurance  of  any 
kind  from  the  purposes  for  which  such  societies  might 
be  incorporated,  R.  S.  0.  (1877)  ch.  167,  under  which 
the  defendants  were  incorporated,  did  not  exclude  life 
insurance :  see  section  1  and  item  10  of  the  schedule  to 
that  Act. 

But  there  is  another  ground  on  which  I  think  the  judg- 
ment may  be  supported.  When  this  beneficiary  certificate 
was  issued  to  Cerri  he  was  a  member  of  the  defendants* 
association,  and  the  relations  between  himself  and  the 
defendants  were  subject  to  and  governed  by  certain  rules. 
Among  these  rules  there  are  twenty-nine  relating  specially 
to  the  beneficiary  fund ;  number  17  declares  that  "  any 
member  who  shall  in  his  declaration  and  at  the  time  of 
his  admission  knowingly  make  any  false  statement  as  to 
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liis  age  *  *  shall  forfeit  all  claims  to  and  benefit  in  Judgment, 
this  fund,  and  his  certificate  of  membership  shall  be  can-  Maclenkan, 
celled."  I  think  the  fair  meaning  of  this  rule  is  that  it  is  J--^* 
only  when  such  a  false  statement  is  knowingly  made  that 
the  forfeiture  of  his  claims  to  and  benefit  in  the  fund 
ensues,  and  that  his  membership  is.  liable  to  be  cancelled. 
Now  that  being  the  standing  rule  governing  both  the 
society  and  its  members,  I  think  Cei'ri  had  a  right  to  a 
certificate  w^hich  would  square  with  the  rule,  and  that  the 
certificate  which  was  issued  to  him  ought  to  be  qualified 
so  as  to  conform  to  it.  The  certificate  declares  that  it  is 
issued  upon  the  condition  that  Cerri  shall  comply  with  all 
laws,  rules  and  requirements  thereof,  and  that  it  is  under- 
stood and  agreed  that  the  truth  of  the  statement  and  con- 
ditions set  forth  in  the  application  for  the  certificate  are 
the  conditions  on  which  he  is  entitled  to  the  rights,  bene- 
fits and  privileges  of  the  fund,  and  that  any  untruthful- 
ness or  violation  of  said  statements  and  conditions  termin- 
ates his  membership,  and  that  the  society  shall  not  then  be 
liable.  The  application  which  he  had  signed  declares  that 
all  his  statements  therein  are  true  and  material  to  the  con- 
tract and  shall  form  the  basis  thereof.  Now  I  think  that 
all  this,  application  and  certificate  as  well,  are  to  be  read 
together  with  Rule  17,  and  with  the  qualification  that  the 
statement  as  to  age  should  have  been  knowingly  false. 
There  is  no  contradiction  or  conflict  between  the  rule  and 
the  contract ;  the  former  is  referred  to  in  the  latter.  The 
applicant  is  to  be  subject  to  the  rules,  his  rights  are  to  be 
qualified  by  them,  and  I  think  it  follows  that  he  must  also 
have  the  benefit  of  them  so  far  as  they  are  in  his  favour. 
I  therefore  think  that  the  contract  itself,  when  properly 
construed,  excepts  the  case  of  an  untruthful  statement 
of  age  when  made  not  knowingly  but  in  good  faith. 

Appeal  allowed,  Maclennan,  J.  A.,  ditsenting. 
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HeSSELBACHER  V.  BiLLANTYNE. 

Sale  of  Goods — Contract — Loss  of  Goods. 

Statement.  This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  Rose,  J.,  reported  28  O.  R  182,  and  was  argued  before 
Burton,  C.  J.  O.,  Osler,  and  Maclennan,  JJ.  A.,  on  the 
17th  and  20th  of  September,  1897. 

Aylesworth,  Q.  C,  for  the  appellant. 
W.  M.  Douglas,  for  the  respondent. 

January  11th,  1898.  The  appeal  was  dismissed  with 
costs,  the  Court  holding  that,  on  the  evidence,  the  plaintiff 
had  accepted  and  taken  possession  of  the  logs,  and  not 
dealing  with  the  point  upon  which  the  case  turned  in  the 
Court  below. 


Kervin  v.  Canadian  Coloured  Cotton  Mills  Company. 

Negligence — Evidence — Master  and  Servant. 

Statement.  This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  a  Divisional  Court,  reported  28  O.  E,.  73,  and  was 
argued  before  Burton,  C.  J.  C,  Osler  and  Maclennan, 
J  J.  A.,  and  Falconbrilge,  J.,  on  the  10th  of  June,  1897. 

McCarthy,  Q.  C,  and  R.  A.  Fringle,  for  the  appellants. 
Aylesworth,  Q.  C,  for  the  respondent. 

January  11th,  1898.  The  appeal  was  dismissed  with 
costs,  the  members  of  the  Court  being  divided  in  opinion. 

Osler,  J.  A.,  and  Falconbridge,  J.,  were  of  opinion, 
agreeing  with  the  majority  in  the  Divisional  Court,  that 
there  was  evidence  from  which  it  might  properly  be 
inferred  that  the  accident  was  caused  by  the  negligence 
of  the  defendants. 

Burton,  C.  J.  O.,  and  Maclennan,  J.  A.,  were  of  opinion 
that  the  evidence  was  equally  consistent  with  the  theory 
that  the  deceased's  own  carelessness  caused  his  death. 
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Daw  v.  Ackerill. 

Church — Incumbenfs  Salary — Liability  of  Churchwardens. 

The  churchwardens  of  an  Anglican  congregation  which  has  adopted  the 
free  seat  system,  and  in  which  the  only  revenue  is  derived  from  the 
voluntary  contributions  of  the  members,  are  not  liable  to  the  incum- 
bent for  the  payment  of  his  salary  except  to  the  extent  of  contributions 
received  by  them  for  that  purpose. 

Judgment  of  Boyd,  C,  28  0.  R.  452,  affirmed. 

This  was  an  appeal  by  the  plaintiff  from  judgment  of  Statement. 
Boyd,  C,  reported  28  0.  R.  452. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Osler,  J.A.  : — 

This  was  an  action  brought  by  the  plaintiff  against  the 
<3hurch wardens  of  Christ  Church,  in  the  city  of  Belleville,  * 
to  recover  arrears  of  stipend  due  to  him  as  incumbent  of 
that  church. 

The  defendants  deny  their  liability  generally  ;  as  to  part 
of  the  stipend,  say  that  it  was  abandoned  and  given  up 
as  an  inducement  to  the  defendants  to  undertake  the  office 
of  churchwarden  for  a  subsequent  year,  and  as  to  the 
whole  say  that  they  have  no  assets  or  means  within  their 
control  out  of  which  they  can  discharge  it,  the  whole 
income  of  the  church  depending  upon  voluntary  contribu- 
tions only. 

It  appeared  that  the  plaintiff  was  appointed  rector  or 
incumbent  of  the  church  on  the  27th  of  June,  1887.  He 
had  held  no  communication  with  the  then  churchwardens 
or  vestry.  His  salary  was  paid  (for  a  time)  regularly  at 
the  rate  of  $1,000  per  annum.  It  was  an  understood  fact 
{i.e.,  as  to  the  amount)  amongst  all  the  members  of  the 
congregation,  and  the  plaintiff  never  spoke  to  the  (then) 
wardens  about  it.  He  was  paid  in  full  up  to  about  Easter, 
1892. 

At  the  Easter  vestry  meeting  of  that  year  it  was 
resolved  that  the  church,  which  had,  up  to  that  time,  been 
a  pewed  church,  should  from  thenceforth  be  a  free  church. 
Churchwardens  for  the  year  were  appointed,  and  a  resolu- 
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tion  was  carried  that  the  rector's  salary  "  should  be  in- 
creased $200."  In  that  year  his  salary  began  to  fall  into 
arrear,  and  in  order  to  make  up  or  cover  the  deficit  it 
was  resolved  at  the  Easter  vestry  of  1893,  that  the  stipend 
for  the  ensuing  year  should  be  ^1,500.  At  Easter  of  1894 
there  was  a  balance  of  $663  remaining  due  and  unpaid 
to  the  plaintiff"  in  respect  of  his  stipend,  and  at  the 
plaintiff's  own  suggestion,  considering  the  financial  con- 
dition of  the  parish,  and  as  he  himself  said,  feeling  that 
the  congregation  were  not  in  a  position  to  pay  $1,500,  his 
stipend  for  the  next  year  was  reduced  to  $1,200.  The 
defendants  contended  that  in  order  to  induce  the  persons 
then  nominated,  one  of  whom  is  one  of  the  present 
wardens,  to  accept  the  position  of  churchwardens,  which 
they  were,  under  the  circumstances,  very  unwilling  to  do, 
the  plaintiff  voluntarily  abandoned  his  claim  to  the  balance 
then  due  to  him  ;  this,  however,  was  denied. 

The  plaintiff  officiated  in  the  parish  until  October,  1894, 
when  his  resignation  was  accepted.  There  was  then  due, 
or  claimed,  the  old  balance  of  $663,  and  $312  more  in 
respect  of  the  proportion  of  the  stipend  which  would  be 
payable  for  that  year. 

The  action  was  tried  on  the  12th  of  May,  1897,  before 
Boyd,  C,  who  subsequently  dismi^ssed  it. 

The  appeal  was  argued  before  Burton,  C.  J.  O.,  Osler, 
Maclennan,  and  Moss,  J  J.  A.,  on  the  2nd  and  3rd  of 
December,  1897. 

Glute,  Q.  C,  for  the  appellant.  The  alleged  relinquish- 
ment is  not  made  out,  and  there  is  sufiicient  evidence  of  an 
agreement  by  the  defendants  :  Maynard  v.  Gamble  (1863), 
13  C.  P.  56,  467.  Churches  organized  as  this  church  is  have 
been  recognized  by  the  Synod  and  the  defendants  cannot 
escape  liability  on  this  ground :  39  Vict.  ch.  109,  sec.  1 
(O.).  Neither  is  it  an  answer  that  there  are  no  funds  ;  the 
plaintiff  is  entitled  to  his  judgment  for  what  it  may  be 
worth  :  Frontenac  v.  Kingston  (1872),  32  U.  C.  R.  348. 
[Moss,  J.A.,  referrech  to  Elderslie  v.  Paisley  (1884),  8  O.  R. 
270.] 
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S.  Masson,  for  the  respondents.  The  plaintiff  has  not  Argument, 
been  licensed  or  properly  appointed,  but,  assuming  that 
his  status  is  made  out,  he  cannot  recover,  for  the  defen- 
dants are  not  a  corporation  and  cannot  be  sued  as  church- 
wardens :  Anderson  v.  Worters  (1882),  32  C.  P.  659 ; 
Lloyd  V.  Burrup  (1868),  L.  R.  4  Exch.  63.  At  any  rate 
they  have  no  funds  in  their  hands  out  of  which  to  pay 
him,  and  their  liability  is  to  be  measured  by  their  receipts. 

Glute,  Q.  C,  in  reply. 

January  11th,  1898.    The  judgment  of  the  Court  was 
delivered  by 

OSLER,  J.A.  : — 

It  was  argued  that  the  churchwardens  of  a  free  church 
in  the  Diocese  of  Ontario,  are  not  a  corporation  within  the 
Church  Temporalities  Act,  3  Vict.  ch.  74,  capable  of  suing 
and  being  sued  as  such.  That  Act  refers  only  to  the 
electorate  or  congregation  of  a  pewed  church,  and  it  was 
so  decided  by  the  late  Sir  M.  C.  Cameron,  C.  J.,  in  the 
case  of  Anderson  v.  Worters  (1882),  32  C.  P.  659,  as 
regards  free  churches  in  the  Diocese  of  Toronto.  As  to 
churches  in  that  diocese  the  difficulty  was  removed  by  47 
Vict.  ch.  89  (0.),  which  expressly  enacts  that  churchwardens, 
whether  of  pewed  or  of  free  churches,  in  that  diocese, 
besides  possessing  the  powers  and  authorities  conferred  up- 
on such  churchwardens  by  any  Act  of  the  Legislature 
then  in  force,  should  be  a  corporation  with  perpetual 
succession  under  the  name  of  "  The  Churchwardens  of  the 
Church  of  the  in  the  "  to  represent  the  inter- 
ests of  the  church,  and  with  capacity  to  sue  and  be 
sued.  On  the  other  hand  it  was  contended  that  Ander- 
son V.  Worteo's  was  not  law,  and  that  at  all  events  by 
force  of  the  Church  Temporalities  Act,  and  of  39  Vict, 
ch.  109  (0.),  relating  to  the  Diocese  of  Ontario,  and  of  the 
XXXth  canon  of  the  Synod  of  the  Diocese,  churchwardens 
of  pewed  churches  there,  were  a  corporation  within  the 
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Judgment,  meaning  of  the  former  Act.  An  examination  of  these 
OsLEB,  Acts,  and  of  the  canon  seemed  to  me  to  leave  this  very 
doubtful,  but  there  is  an  Act,  which  was  not  referred  to 
by  either  party  on  the  argument,  and  for  a  reference  to 
which  I  am  indebted  to  the  learned  Chancellor  of  the 
Diocese,  Mr.  Walkem,  Q.C.,  which  removes  all  difficulty  on 
that  score — 56  Vict.  ch.  110  (0,),  (1893) — which  enacts  that 
all  churchwardens  appointed  under  the  provisions  of  any 
canon  enacted  by  the  Synod  of  the  Incorporated  Diocese  of 
Ontario,  under  the  Act  39  Vict,  ch.  109  (O.),  shall,  during 
their  term  of  office,  be  as  a  corporation  to  represent  the 
interests  of  the  church,  for  which  they  are  elected  or 
appointed,  and  shall  have  the  status  power  and  responsi- 
bilities which,  by  the  Church  Temporalities  Act,  or  its 
amendments,  are  conferred  or  imposed  upon  churchwardens 
appointed  under  the  provisions  of  those  Acts,  etc.,  etc. 

This,  however,  surmounts  only  one  of  the  difficulties  in 
the  plain tifl^'s  way,  because,  even  though  the  churchwardens 
of  this  church  are  "  as  a  corporation  "  and  may  be  sued  as 
such,  I  have  failed  to  discern  any  satisfactory  ground  on 
which  this  action  can  be  maintained  against  them.  Assum- 
ino-  also,  that  the  resolutions  of  the  Easter  vestries  of 
1893  and  1894  are  evidence  of  contracts  with  the  plaintiff 
to  pay  him  a  salary  at  the  rate  of  $1,500  for  the  former 
and  $1,200  for  the  latter  year,  yet  it  is  clear  that 
there  was  no  contract  to  pay  these  sums  absolutely  and 
at  all  events.  The  church  having  been  converted  from 
a  pewed  church  into  a  free  church  the  whole  of  its 
revenues  were  derivable  from  the  voluntary  contribu- 
tions and  subscriptions  of  the  congregation.  There  was 
no  other  fund  or  source  of  revenue.  It  is  manifest 
from  the  plaintiff's  own  evidence  that  it  was  to  this  source 
he  looked,  and  that  it  was  upon  this  he  relied  for  payment 
of  his  stipend.  He  depended  upon  the  ability  and  good- 
will of  his  congregation  to  raise  the  stipend  voted  by  the 
vestry,  and  he  could  only  look  to  the  churchwardens  to 
pay  him  to  the  extent  that  they  received  from  the  con- 
gregation moneys  for  that  purpose.    They  have  no  such 
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moneys  in  their  hands  and  have  never  received  them.  Judgment. 
This,  at  the  very  highest,  is  the  measure  of  the  defendants'  Osler, 
liability  as  churchwardens  under  the  circumstances.  J-^- 

It  was  argued  that  on  the  principle  of  such  cases  as 
Frontenac  v.  Kingston  (1872),  32  U.  C.  R.  348  ;  and 
Elderslie  v.  Paisley  (1884),  8  O.  R.  270,  the  plaintiff  was 
at  least  entitled  to  a  judgment  against  the  churchwardens 
as  a  corporation  for  the  amount  claimed,  leaving 
him  to  enforce  it  hereafter  as  best  he  could.  But 
this  is  a  different  case.  In  those  cases  there  was  a  legal 
liability.  In  this  there  is  not.  Essentially,  it  is  not  very 
different  from  Carry  v.  Wallace  (1862),  12  C.  P.  372. 

The  plaintiff  is  deserving  of  sympathy,  for  the  record 
shews  him  to  have  been  a  faithful  minister,  but  the  position 
in  which  he  finds  himself  is  one  of  the  hardships  too  often 
incident  to  the  voluntary  system  in  a  church  where  there 
is  no  endowment  and  the  incum'bent's  salary  is  not  secured 
by  a  personal  guarantee. 

I  am  obliged  to  say  that  in  my  opinion  the  judgment 
should  be  afiirmed. 

Appeal  dismissed. 

R.  S.  C. 
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Stephens  v.  Township  of  Moore. 

Drainage — Repairs  to  Drain — "  Person  Injuriously  Affected  " — Mandamus 
—Drainage  Act,  1894-57  Vict.  ch.  66,  sec.  73  (0.). 

Under  section  73  of  The  Drainage  Act,  1894,  [57  Vict.  ch.  56  (0.)]  a 
ratepayer  whose  property  has  been  assessed  for  the  maintenance  and 
repair  of  a  drain,  as  deriving  benefit  from  it,  is  a  person  injuriously 
affected  by  its  want  of  repair,  even  though  he  has  not  suffered  any 
pecuniary  loss  or  damage  by  reason  thereof,  and  he  may  be  awarded  a 
mandamus  to  compel  the  municipality,  whose  duty  it  is  to  keep  the 
drain  in  repair,  to  do  such  work  as  may  be  necessary,  unless  the 
municipality  can  shew  that,  even  if  the  drain  were  repaired,  it  would, 
from  changes  in  the  surrounding  conditions,  be  useless  to  the  applicant's 
property. 

Judgment  of  the  Drainage  Referee  reversed  in  part. 

Statement.       APPEAL  from  the  judgment  of  the  Drainage  Referee. 

The  appellants  were  the  representatives  of  one  D.  T. 
Stephens,  who  brought  the  action  and  died  after  the  trial. 
Stephens  was  a  ratepayer  of  the  defendant  township,  and 
was  the  owner  of  land  in  the  township  assessed  for  the 
cost  of  drains  constructed  therein.  He  complained  that 
some  of  the  drains  had  not  been  kept  in  proper  repair,  and  « 
claimed  damages  and  a  mandamus.  The  case  was  tried 
at  great  length  before  the  Drainage  Referee,  who  held 
that  though  one  of  the  drains  in  question  was  out  of 
repair,  the  plaintiff  had  suffej-ed  no  pecuniary  damage,  and 
was  not  entitled  to  a  mandamus. 

The  appeal  was  argued  before  Burton,  C.  J.  O.,  Osler, 
Maclennan,  and  Moss,  JJ.  A.,  on  the  15th  and  16th  of 
September,  1897.  The  only  question  of  general  interest 
was  whether  pecuniary  damage  had  to  be  made  out  to 
justify  the  granting  of  a  mandamus. 

M.  Wilson,  Q.  C,  for  the  appellants. 

Aylesworth,  Q.  C,  and  Lister,  Q.  C,  for  the  respondents. 

January  11th,  1898.    Osler,  J.  A.: — 

At  the  close  of  a  very  full  and  clear  argument  by  the 
learned  counsel  engaged  in  this  case,  I  formed  the  opinion^ 
which  a  subsequent  examination  of  the  evidence  and 
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exhibits  has  confirmed,  that   the  only  question  which  Judgment. 

deserved  further  consideration  was  whether  the  judgment  Osler, 

of  the  learned  Referee  should  be  so  far  varied  as  to  award 

the  plaintiff  a  mandamus  requiring  the  defendants  to 

repair  the  4th  and  5th  concession  drain,  flowing  into  the 

Parr  drain  from  the  east,  constructed  under  the  by-law  of 

1872.    I  quite  agree  with  the  Referee  that  the  plaintiff 

has  made  out  no  cause  of  action  in  respect  of  the  McGill 

extension  outlet  into  Bear  creek.    That  was  not  a  piece 

of  drainage  work  constructed  under  any  of  the  provisions 

of  the  Municipal  Act,  however  reasonable  and  proper  it 

may  have  been  for  the  council  to  make  it  in  carrying  out 

the  settlement  of   their  litigation  with  the   late  Ezra 

Stephens.    It  was  made  in  pursuance  of  their  agreement 

with  him,  not  for  the  purpose  of  benefiting  the  property  of 

this  plaintiff,  but  for  relieving  Stephens'  lot  from  waters 

that  might  be  brought  down  through  the  Parr  drain  from 

the  2nd  and  8rd  concessions.    As  to  this  branch  of  the 

case,  upon  which  the  main  contest  between  the  parties 

centred,  the  plaintiff  fails. 

Then  as  to  the  non-repair  of  the  4th  and  5th  concession 
drain  in  front  of  the  plaintiff's  lots  5  and  6,  I  tind  it  quite 
as  difficult,  as  did  the  learned  Referee,  to  say  that  the 
plaintiff  has  proved  any  calculable  pecuniary  loss  or 
damage  attributable  to  such  non -repair  and  as  to  this 
part  of  the  case  the  judgment  must  also  stand.  The 
claim  for  a  mandamus  is  in  a  different  position.  I  do 
not  think  it  is  necessarily  bound  up  with  or  dependent 
upon  proof  that  actual  damage  has  been  sustained  by 
means  of  the  non-repair.  It  is  the  dut}^  of  the  defendants 
to  keep  the  drain  in  repair.  The  plaintiff  is  not  bound  to 
wait  until  actual  damage  has  been  caused  by  their  default, 
nor  to  sue  for  both  modes  of  relief.  His  right  is  to  have 
the  drain  he  has  paid  for  kept  in  a  reasonable  state  of 
repair.  It  was  made  for  the  purpose  of  draining  his  pro- 
perty, and  that  of  others  interested  in  it,  and  if  the 
defendants  refuse  or  neglect  to  repair  it,  I  do  not  think 
they  can  escape  from  their  obligation,  or  be  excused  from 
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Judgment,    performing  it,  short  of  proof  that,  even  if  it  were  repaired, 
OsLER,     it  would,  from  changes  in  the  surrounding  conditions,  be 
entirely  useless  to  the  plaintiff's  property. 

They  may,  of  course,  prove  on  motion  before  the  Referee 
to  set  aside  the  notice,  which  is  a  summary  method  pro- 
vided by  the  Act  for  trying  the  right,  that  the  notice  was 
given  maliciously  or  vexatiously,  or  without  any  just 
cause,  and  these  would  also  be  grounds  of  defence  to  an 
action  ;  but  if  the  defendants  fail  to  establish  them,  the 
plaintiff  in  my  opinion  is  entitled  to  say  that  his  property 
is  injuriously  affected  by  the  non-repair,  and  to  have  the 
drain  put  in  a  proper  state  of  repair.  To  this  extent, 
therefore,  the  judgment  of  the  Referee  must  be  varied, 
and  the  plaintiff'  declared  entitled  to  the  order  for  man- 
damus in  accordance  with  the  second  branch  of  the  notice 
given  on  the  16th  of  July,  1894. 

Maclennan,  J.  A.  : — 

After  a  very  careful  examination  of  the  evidence,  I  have 
been  unable,  notwithstanding  all  that  was  urged  with 
great  force  by  Mr.  Wilson,  to  see,  with  one  exception,  that 
the  learned  Referee  came  to  a»  wrong  conclusion  in  this 
case.  I  agree  with  him  that  the  plaintiff  can  not  avail 
himself  of  the  agreement  made  with  his  uncle,  Ezra 
Stephens,  nor  of  the  bond,  in  consideration  of  which  that 
o-entleman  consented  to  the  dismissal  of  his  motion  to 
quash  the  by-law  of  1872,  under  which  the  original  drain- 
age works  were  executed.  I  am  also  of  opinion  that  the 
work  done  by  the  council  upon  the  McGill  outlet,  in  pur- 
suance of  the  agreement  with  Ezra  Stephens,  is  not  a  work 
within  the  sections  of  the  Municipal  Act  which  the  plain- 
tiff can  compel  the  defendants  to  maintain  and  repair.  I 
also  agree  with  the  learned  Referee  that  the  plaintiff  has 
not  made  out  any  claim  for  damages  for  non-repair  of  the 
2nd  and  3rd  concession  drain  eastward  to  the  Dodds'  out- 
let. I  think,  however,  that  the  right  of  the  plaintiff  to  a 
mandamus  to  compel  the  repair  of  that  drain  is  not  con- 
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eluded  by  that  finding.  I  think  there  is  evidence  that  Judgment, 
although  the  damage  may  be  merely  nominal,  the  plaintiff  Maclennan, 
is  injuriously  affected  within  the  meaning  of  the  statute. 
The  plaintiff  is  entitled  to  have  his  land  as  free  from  water 
as  that  drain  in  a  proper  state  of  repair  would  make  it, 
whether  his  land  is  under  cultivation  or  in  a  state  of 
nature.  If  for  want  of  such  repair  water  stands  upon  his 
land  or  any  part  of  it,  either  in  greater  quantity  or  for  a 
longer  time  than  it  otherwise  would,  that  is  something  he 
is  not  obliged  to  submit  to,  even  although  it  has  done  him 
no  actual  pecuniary  damage.  It  is  an  injury  to  a  right ; 
for  his  right  is  to  have  it  otherwise.  I  think  there  is  evi- 
dence of  such  an  injury,  and  that  the  Referee  ought  to 
have  awarded  a  mandamus. 

I  think  to  that  extent  the  appeal  should  succeed,  but 
there  should  be  no  costs,  and  sufficient  time  should  be 
allowed  to  the  respondents  to  do  the  work. 

Moss,  J.  A. : — 

Section  583  (2)  of  the  Municipal  Act,  1892,  55  Vict.  ch.  . 
42  (0.),  does  not  in  terms  require  that  in  order  to  entitle 
a  person  to  give  notice  and  on  non-compliance  therewith  to 
apply  for  a  mandamus,  he  should  be  in  a  position  to  estab- 
lish pecuniary  damage  resulting  from  the  neglect  or  refusal. 

The  words  are  :  "  any  person  *  *  who  is  injuriously 
affected,"  not  whose  property  is  injuriously  affected.  The 
distinction  is  made  in  the  section  itself  between  the  case 
of  a  person  seeking  a  mandamus  and  one  seeking  in 
addition  the  remedy  of  damages.  Under  section  583  a 
person  whose  property  is  injuriously  affected,  is  no  doubt 
a  person  injuriously  affected,  but  it  does  not  follow  that  a 
person  whose  property  is  not  injuriously  affected  may  not 
be  a  person  injuriously  affected.  This  seems  to  be  made 
plain  by  the  introduction  of  the  words  "  or  whose  property," 
in  section  73  of  the  Drainage  Act,  1894,  57  Yict.  ch.  56 
(O.),  substituted  for  section  583  of  the  Municipal  Act, 
1892,  and  now  forming  section  73  of  "  The  Municipal 
Drainage  Act,"  R.  S.  0.  (1897)  ch.  226. 
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Moss,  to  make  the  necessary  repairs  is  compellable  to  do  so  at 
the  instance  of  a  person  who  is  injuriously  affected  by 
such  neglect  or  refusal.  But  in  addition  it  shall  be  liable 
in  pecuniary  damages  to  any  person  "  who,  or  whose  pro- 
perty, is  injuriously  affected  by  reason  of  such  neglect  or 
refusal." 

And  where  pecuniary  damage  is  suffered  it  may  be 
recovered,  althouofh  no  notice  has  been  gfiven  and  no  case 
is  made  for  a  mandamus,  as  was  held  by  the  Judicial 
Committee  in  Raleigh  v.  Williams,  [1893]  A.  C.  540.  The 
cases  under  the  compensation  clauses  of  the  English  Land 
Clauses  Act,  or  Railway  Clauses  Act,  do  not  apply  to  the 
section  in  question  here,  for,  as  pointed  out  in  many  of 
them,  it  seems  to  follow  necessarily  from  the  mere  words  of 
the  Acts  that  to  entitle  any  person  to  compensation  there 
must  be  injury  to  land. 

It  seems  therefore  that  to  entitle  a  person  interested  to 
maintain  a  claim  for  a  mandamus  he  is  not  necessarily 
required  to  shew  that  he  has  suffered  tangible  pecuniary 
loss,  which  is  interpreted  by  Lord  Herschell,  in  The  GretOj- 
Holme,  [1897]  A.  C,  at  p.  604,  as  meaning  a  definite  sum 
of  money  out  of  pocket.  * 

Here  it  is  plain  that  Stephens  was,  and  the  appellants 
are,  interested  in  the  drain  in  front  of  lots  5  and  6,  and 
the  evidence  shews  sufficiently,  I  think,  a  condition  of 
personal  inconvenience,  trouble,  and  drawback  in  the  use 
and  enjoyment  by  the  appellants  of  the  propert}^  as  a 
whole,  traceable  to  the  want  of  repair  to  bring  them 
within  the  definition  of  persons  injuriously  affected. 
Their  strict  right,  as  owners  of  land  assessed  for  the 
construction  of  the  drain,  is  to  have  the  drain  maintained 
in  its  original  condition. 

The  Referee  has  found  that  this  has  not  been  done  by 
the  defendants.  He  has  also  found  upon  the  whole  evidence 
that  there  has  been  no  pecuniary  damage  by  reason  of  the 
neglect  or  refusal  of  the  defendants,  and,  therefore,  there 
can  be  no  award  of  damages  against  them. 
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But  the  right  to  a  mandamus  to  compel  the  necessary  Judgment, 
repairs  to  the  drain  in  front  of  lots  5  and  6  is,  I  think,  Moss, 
established.    I  think  the  letter  of  the  16th  of  July,  1894,  J-^* 
was  a  sufficiently  specific  demand  upon  the  defendants  to 
make  the  necessary  repairs  to  the  drain  in  front  of  lots 
5  and  6,  without  reference  to  the  McGill  outlet  portion. 
At  all  events  it  was  quite  open  to  the  defendants  to  have 
applied  to  the  Referee,  whose  jurisdiction  is  not  confined 
to  confirmino^  or  setting  aside  the  notice.    He  has  autho- 
rity  to  determine  what,  if  any,  part  of  the  work  shall  be 
done,  and  to  dispose  of  the  costs. 

I  think  that  while  the  Referee  properly  refused  the 
other  relief  claimed,  he  should  have  awarded  a  mandamus 
to  compel  the  defendants  to  make  the  necessary  repairs  to 
the  drain  in  front  of  lots  5  and  6.  In  view  of  the  much 
larger  claim  unsuccessfully  made,  1  agree  that  it  was  proper 
that  there  should  be  no  costs  of  the  action.  The  appel- 
lants have  asserted  in  this  appeal  their  right  to  the  whole 
relief  originally  sought,  and  have  only  succeeded  as  to  what 
now  appears  the  least  important  part.  I  would  give  no 
costs  of  the  appeal  to  either  party. 

EURTON,  C.  J.  0. : — 
I  agree. 

Appeal  allowed  in  part 


R.  S.  C. 
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Ship — Scf.le — Unregistered  Lien — Notice — Merchant  Shipping  Act, 
1894—157-58  Vict.  ch.  60,  sees.  56,  57  {Imp.)]. 

While  under  section  57  of  the  Merchant  Shipping  Act,  1894,  57-58  Vict, 
ch.  60  (Imp.),  unregistered  equitable  interests  can  be  enforced  as 
between  the  parties  immediately  aflfected,  the  efifect  of  section  56  is  that 
a  purchaser  from  the  registered  owner  takes  a  title  free  from  unregis- 
tered equitable  interests  even  though  he  has  notice  of  them. 

Judgment  of  Robertson,  J.,  reversed. 

Statement.  This  was  an  appeal  by  the  defendant  Shean  from  the 
judgment  of  Eobertson,  J. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Moss,  J.A. : — 

The  sloop  "  Gull,"  which  is  the  subject-matter  of  this 
action,  is  registered  as  a  British  ship  at  the  Port  of  Dese- 
ronto,  as  appears  by  the  certificate  of  British  registry 
issued  by  the  registrar  of  shipping  at  that  port  to  the 
defendant  B.  LufFman,  and  produced  at  the  trial. 

In  the  latter  part  of  1895  the  defendant  B.  Luffman, 
being  desirous  of  purchasing  the  sloop  from  the  then 
owner,  applied  to  the  plaintiff,  his  mother,  to  advance  him 
money  wherewith  to  pay  for  it.  The  learned  trial 
Judge  found  that  the  bargain  between  the  plaintiff*  and 
her  son,  upon  which  she  gave  him  $240,  was  that  he 
was  to  buy  the  sloop  and  she  was  to  have  a  claim  upon 
it,  but  if  he  did  not  get  it  he  was  to  bring  her  back 
the  money.  He  did  get  it  and  the  learned  Judge  at 
the  trial  expressed  the  opinion  that  the  plaintiff  was  in 
a  position  to  compel  her  son  to  transfer  the  sloop  to  her, 
and  that  she  had  a  charge  or  lien  upon  it  to  the  extent 
of  $240. 

Upon  the  purchase  by  B.  Luffman  a  bill  of  sale  was 
executed  in  the  form  prescribed  by  the  Merchant  Shipping 
Act,  transferring  the  sloop  to  him.  The  bill  of  sale  and 
declaration  of  transfer  were  no  doubt  produced  to  the 
registrar  of  shipping  at  Deseronto,  for  the  name,  residence^ 
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and  description,  of  B.  Lnffman,  as  owner  of  the  sloop,  Statement, 
appear  to  be  entered  in  the  register  book. 

Some  time  in  the  spring  of  1896,  the  plaintiff  became 
aware  of  the  bill  of  sale  to  B.  Luffman,  but  she  then  took 
no  proceedings,  although,  according  to  Edward  Luffman, 
a  witness  at  the  trial,  she  was  displeased.  Later  on,  in 
August  1896,  she  instructed  her  solicitor  to  sue  upon  the 
promissory  note  for  $210  and  an  account  for  $30,  repre- 
senting the  $240  advanced  to  B.  Luffman,  and  a  writ 
seeking  payment  of  this  amount  wa's  issued  and  served  on 
the  8th  of  August. 

On  the  15th  of  August,  1896,  the  defendant  Shean  pur- 
chased the  sloop  from  B.  Luffman  for  $125,  and  by  bill  of 
sale  of  that  date,  executed  in  the  prescribed  form,  B.  Luff- 
man transferred  the  sloop  to  Shean.  It  is  not  disputed  that 
Shean  paid  the  purchase  money  to  B.  Luflman.  The  bill  of 
sale  was  duly  entered  in  the  register  book  on  the  18th  of 
August,  and  an  endorsement  thereof  was  made  on  the  certi- 
ficate of  registry  by  the  registrar  of  shipping  at  Deseronto. 

Judgment  in  the  action  for  the  recovery  of  the  $240 
was  obtained  against  B.  Luffman,  and  on  the  22nd  of 
August,  1896,  execution  against  goods  and  lands  was  issued 
and  placed  in  the  hands  of  the  sheriff  at  Napanee. 

This  action  was  commenced  on  the  24th  of  March,  1897. 
The  learned  trial  Judge  found  that  the  defendant  Shean 
knew  when  he  bought  that  the  plaintiff  had  a  claim  of 
some  kind  or  other,  that  she  had  an  equitable  claim  upon 
the  sloop.  And  he  declared  that  the  plaintiff  was  entitled 
to  a  bill  of  sale  from  Shean  to  be  held  by  her  as  security 
for  the  sum  of  $240,  and  interest  from  the  7th  of  Novem- 
ber, 1895,  and  ordered  Shean  to  execute  such  a  bill  of  sale. 

The  defendant  Shean  appealed  and  the  appeal  was 
argued  before  Burton,  C.J.O.,  Osler,  Maclennan,  and 
Moss,  J  J.  A.,  on  the  2nd  of  December,  1897. 

Wallace  Neshitt,  for  the  appellant.  Equities  were  not 
recognized  under  the  Merchant  Shipping  Act  of  1854,  ex- 
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'gument.  cept  as  between  owner  and  mortgagee,  and  notice  was  of  no 
avail :  Baker  Y.Dewey  (1869),  15  Gr.  068  ;  Chasteauneuf  v. 
Capeyron  (1882),  7  App.  Cas.  127.  The  present  Act,  57  & 
58  Vict.  ch.  60  (Imp.),  is  practically  the  same  and  must 
be  construed  in  the  same  way.  The  registered  owner 
has  full  power  to  sell,  and  in  the  absence  of  actual  fraud 
on  the  part  of  the  purchaser  his  title  is  not  affected : 
The  Horlock  (1877),  2  P.  D.  243;  Black  v.  Williams, 
[1895]  1  Ch.  408  ;  Hooper  v.  Gumm  (1867),  L.  R.  2  Ch. 
282 ;  Potter  v.  Sandersl{\MQ) ,  6  Ha.  at  p.  9  ;  Liverpool 
Bank  v.  Turner  (1860),  2  DeG.  F.  &  J.  502. 

C.  J.  Holman,  for  the  respondent.  The  appellant  knew 
of  the  plaintiff's  claim,  and  it  is  enforceable  against 
him :  Prince  v.  Brady  (1869),  16  Gr.  375  ;  Wood  v. 
Rowcliffe  (1844),  3  Ha.  304. 

^Vallace  Neshitt,  in  reply. 

January  11th,  1898.    Osler,  J. A.: — 

The  agreement  between  the  plaintiff  and  the  defendant 
Luffman  is  not  very  definite  in  its  terms.  At  the  most  it 
was  no  more  than  that  the  former  should  have  a  lien  upon 
the  boat  for  the  amount  which  she  had  advanced  to  him 
to  buy  it.  The  boat  w^as  not  to  be  bought  nor  the  bill  of 
sale  taken  in  the  plaintiff's  name.  The  defendant  Luff- 
man  was  undoubtedly  to  become  the  owner,  and  he  did  so. 
Then  he  sold  the  boat  to  the  defendant  Shean,  who  bought 
in  good  faith  in  the  sense  that,  so  far  as  appears,  neither 
he  nor  the  defendant  Luffman  intended  to  defraud  the 
plaintiff,  and  he  paid  his  purchase  money. 

It  may  be  conceded  that  he  had  notice  that  the  plain- 
tiff had  some  equitable  claim  upon  the  vessel,  and  the 
question  is  whether  as  against  the  defendant  Shean, 
now  the  registered  owner,  buying  from  the  registered 
owner,  such  claim  can  be  asserted.  It  might,  no  doubt, 
have  been  enforced  against  the  defendant  Luffman  while 
he  remained  the  owner,  but  it  appears  to  me  that  the  pro- 
visions of  the  Imperial  Merchant  Shipping  Act  of  1894, 
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which  came  into  force  on  the  1st  of  January,  1895,  and  Judgment, 
may  be  found  in  the  volume  of  the  Dominion  Statutes  of  Osler, 
that  year,  prevent  her  from  setting  it  up  as  against  his 
registered  vendee.  The  important  sections  are  56  and  57 ; 
the  first  is  the  same  as  section  43  of  the  Merchant  Ship- 
ping Act  of  1S54,  and  the  second  is  substantially  the  same 
as  section  3  of  the  Merchant  Shipping  Act  of  1862.  Section 
33  of  the  Act  of  1894  may  also  be  referred  to,  which  is  the 
same  as  section  69  of  the  Act  of  1854.  The  effect  of  these 
sections  is,  that  a  person  who  acquires  the  legal  title  from 
the  registered  owner  is  not  affected  by  an  equitable  lien 
or  charge  previously  given,  simply  by  reason  of  the  fact 
that  he  bought  with  notice  of  such  equitable  charge.  This 
appears  clearly  to  be  the  result  of  the  decisions  in  the  two 
cases  of  The  Horlock  (1877),  2  P.  D.  243,  and  Black  v. 
.  Williams,  [1895]  1  Ch.  408,  which  quite  cover  the  case 
before  us. 

I  am,  therefore,  of  opinion  that  we  should  fallow  the 
appeal. 

Maclennan,  J.A.  : — 

I  am  of  opinion  that  this  appeal  should  be  allowed. 

The  question  depends  on  sections  56  and  57  of  the  Mer- 
<jhant  Shipping  Act  of  1894,  of  which  the  first  is  identical 
with  section  43  of  the  Merchant  Shipping  Act  of  1854, 
and  the  other  is  substantially^  the  same  as  section  3  of  the 
Act  of  1862. 

Section  56  enacts  that  no  notice  of  any  trust,  express, 
implied  or  constructive,  shall  be  entered  in  the  register 
book,  etc.,  and  subject  to  any  rights  appearing  by  the 
register  to  be  vested  in  any  other  person,  the  registered 
owner  shall  have  power  to  dispose  absolutely  of  the  ship 
or  share,  and  to  give  effectual  receipts  for  the  consideration. 
And  section  57  says  that  without  prejudice  to  the  provisions 
of  the  Act  for  preventing  notice  of  trusts  from  being  entered 
in  the  register  book,  and  without  prejudice  to  the  powers 
of  disposition,  and  of  giving  receipts,  conferred  by  the 
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Maclennak,  arising  under  contract  or  other  equitable  interests  may  be 
J--^'  enforced  by  or  against  owners  and  mortgagees  of  ships  in 
respect  of  their  interests  therein,  in  the  same  manner  as 
in  respect  of  any  other  personal  property. 

The  effect  of  these  two  sections  is  well  stated,  in 
Maclachlan  on  Shipping,  to  be  that  as  between  the  immed- 
iate parties  to  an  equitable  interest,  the  existence  of  the 
register  is  no  obstacle  to  the  enforcement  of  such  interest, 
and  the  protection  of  the  parties  in  the  rights  which  have 
been  bond  fide  acquired  by  them. 

The  defendant  Luffman  was  the  registered  owner  of 
this  vessel,  and  by  the  very  words  of  section  56  he  had 
power  to  dispose  of  it  absolutely,  and  to  give  a  discharge 
for  the  purchase  money,  and  his  power  to  do  so  is 
subject  only  to  any  rights,  vested  in  any  other  person, 
appearing  on  the  register.  That  in  terms  excludes  the 
effect  of  any  rights  not  appearing  on  the  register.  Then, 
while  section  57  recognizes  equitable  rights,  they  are  only  to 
be  enforced  without  prejudice  to  the  powers  of  disposi- 
tion and  giving  receipts  given  by  section  56.  While,  there- 
fore, before  and  until  Luffman  had  made  his  bill  of  sale  to 
Shean  the  plaintiff  could  have  enforced  against  her  son 
any  equitable  right  she  had  against  the  vessel,  and  have 
compelled  him  to  do  what  that  right  required  of  him,„ 
she  has  no  right  to  set  aside  or  reduce  the  bill  of  sale 
which  he  made  to  Shean  for  valuable  consideration : 
see  Black  v.  Williams,  [1895]  1  Ch.  408,  417,  for  an 
exposition  of  two  of  the  corresponding  sections  of  the  Act 
which  relate  to  mortgages. 

Moss,  J.A.  : — 

The  learned  trial  Judge  seems  to  have  been  of  the  im- 
pression that  upon  a  bargain  between  the  plaintiff  and  B. 
Luffman  being  established  under  which  she  could  claim  as 
against  him  to  be  entitled  to  a  charge  or  lien  upon  the 
sloop,  and  upon  its  being  shewn  that  Shean  had  notice  of 
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some  equitable  right  in  the  plaintiff,  she  was  entitled  to  Judgment, 
judgment  against  the  latter.    I  do  not  think  the  author-  Moss, 
ities  support  this  view  of  the  rights  of  these  parties.  '^••^ 

The  case  is  governed  by  the  provisions  of  the  Merchant 
Shipping  Act,  1894  (Imp.),  which  came  into  force  on  the 
1st  of  January,  1895. 

It  may  be  conceded  that  if  the  defendant  B.  LufFman  still 
continued  to  be  the  registered  owner  the  plaintiff  could 
enforce  against  him  the  equity  which  the  judgment  declares 
her  entitled  to  as  against  Shean.  That  is  the  effect  of  sec- 
tion 57  of  the  Merchant  Shipping  Act,  1894.  This  section 
was  formerly  section  3  of  the  Merchant  Shipping  Act 
Amendment  Act,  1862. 

It  was  originally  passed  to  correct  the  ruling  that  the 
Courts  could  in  no  case,  even  as  between  immediate  parties, 
recognize  equitable  titles  to  British  ships.  But  it  left  un- 
affected the  authorities  dealing  with  the  position  of  a 
transferee.  It  had  formerly  been  determined  upon  grounds 
of  public  policy  that,  having  regard  to  section  43  of  the  Mer- 
chant Shipping  Act,  1854,  a  purchaser  from  the  registered 
owner,  to  whom  a  bill  of  sale  was  duly  executed  and  re- 
gistered as  required  by  the  Act,  might  hold  the  title  not- 
withstanding notice  of  trusts  or  rights  not  appearing  by 
the  register. 

These  decisions  were  not  affected  by  the  enactment  of 
section  3  of  the  Merchant  Shipping  Act  Amendment  Act, 
1862 :  Black  v.  Williams,  [1895]  1  Ch.  408.  The  policy 
which  dictated  them  was  founded  on  the  view  that  it  was 
for  the  benefit  of  commerce  that  English  ships  might  be 
easily  dealt  with  by  English  shipowners,  that  it  was  to 
the  interest  of  the  whole  community  that  people  should 
be  able  to  raise  money  on  ships  by  sale  or  mortgage. 

Whether  these  considerations  ought  to  apply  as  forcibly 
to  vessels  navigating  our  inland  waters,  as  to  ships  on  the 
high  seas,  need  not  be  made  matter  of  speculation,  for  cer- 
tainly it  would  not  be  proper  that  in  any  part  of  the 
Empire  a  construction  should  be  placed  upon  an  Imperial 
statute  different  to  that  given  by  the  English  Courts. 
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Judgment.  In  this  case  there  is  difficulty  upon  the  testimony  in 
Moss,  ascertaining  the  exact  nature  of  the  transaction  between 
the  plaintiff  and  B.  Luffman.  But  whether  it  was  an 
agreement  by  the  latter  to  execute  to  the  plaintiff  a  bill  of 
sale  by  way  of  mortgage  to  secure  the  $240,  or  to  make  or 
procure  to  be  made  to  her  an  absolute  bill  of  sale  to  be 
held  by  her  as  a  security  until  the  $240  were  repaid,  it 
was  not  intended  that  she  should  be  the  absolute  owner  of 
the  sloop. 

At  the  most  she  had  but  an  equitable  title  which,  up  to 
the  time  of  Shean's  purchase,  she  had  not  thought  fit  ta 
convert  into  legal  form  and  register  in  manner  prescribed 
by  the  statute. 

Fraud  on  the  part  of  B.  Lulfman  has  not  been  found, 
but,  assuming  it  as  against  him,  notice  thereof  to  Shean 
has  not  been  found  or  established  by  the  evidence  :  The 
Hortock  (1877),  2  P.  D.  243. 

As  between  the  plaintiff  and  B.  LufFman  the  existence 
of  the  register  was  probably  no  obstacle  to  the  enforce- 
ment of  such  an  interest  as  she  is  found  to  have  had,  but 
when  Shean  purchased  from  B.  Luffman,  the  registered 
owner,  and  by  compliance  with  the  requirements  ^of  the 
Act  became  the  registered  owner,  the  plaintiff  lost  her 
rights  as  against  the  sloop. 

Man}^  of  the  earlier  decisions  are  to  be  found  in  the 
case  of  Bakery.  Dewey  (1869),  15  Gr.  668. 

The  appeal  ought  to  be  allowed  and  the  action  dis- 
missed with  costs. 

Burton,  C.J.O.  : — 
I  agree. 

Appeal  allowed. 


R.  S.  a 
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Coll  v.  Toronto  Railway  Company. 

Master  and  Servant — Damages — Tort — Wrongful  Act  of  Servant— Scope 
of  Employment, 

A  master  is  not  liable  for  the  wrongful  act  of  a  servant,  though  intended 
to  promote  the  master's  interest,  if  it  is  an  act  outside  the  scope  of  the 
servant's  employment  and  authority,  and  is  one  which  the  master  him- 
self could  not  legally  do. 

The  defendants  were  held  not  liable  where  the  motorman  of  one  of  their 
electric  cars,  who  had  no  control  over  or  authority  to  interfere  with 
passengers  or  persons  on  the  cars,  pushed  off  the  car,  as  the  jury  found, 
a  newsboy  who  was  getting  on  to  sell  a  paper  to  a  passenger. 

Judgment  of  Robertson,  J.,  reversed. 

This  was  an  appeal  by  the  defendants  from  the  judg-  statement, 
ment  of  Robertson,  J. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Osler,  J.  A. : — 

This  was  an  action  brought  by  the  plaintiff  Dennis  Coll, 
by  his  father  and  next  friend,  against  the  Toronto  Railway 
Company  for  injuries  sustained  by  him  in  consequence  of 
being  pushed  or  thrown  from  one  of  the  defendants'  cars 
while  in  motion.  The  statement  of  claim  alleged  that  the 
plaintiff,  w^hile  pursuing  his  daily  occupation  of  selling 
newspapers,  was  called  by  a  passenger  on  one  of  the 
defendants'  street  cars ;  that  while  in  the  act  of  boarding 
the  car  to  serve  the  customer  who  called  him,  he  was, 
through  the  carelessness,  negligence  and  wrongful  and 
improper  act  of  the  defendants  and  their  servant,  thrown 
or  pushed  off  the  car  while  it  was  in  motion  and  perman- 
ently injured. 

The  case  was  tried  before  Robertson,  J.,  with  a  jury. 
On  the  main  point  the  evidence  w^as  conflicting.  For  the 
plaintiff  it  was  sworn  that  having  been  signalled  by  a 
passenger  on  the  car  for  a  newspaper  he  ran  after  it  or 
towards  it,  the  car  being  then  in  motion  going  south;  that  he 
got  both  feet  on  the  lowest  step  in  front  of  the  car,  having 
also  taken  hold  of  the  brass  handle  or  upright,  and  was 
then  pushed  or  shoved  off  the  car  by  the  motoraian  ;  and 
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Sfcatement.  that  in  falling  his  right  foot  was  caught  by  the  wheel  and 
pushed  along  the  rail  and  injured.  For  the  defence  it  was 
sworn  that  the  motorman  had  not  touched  the  plaintiff  but 
had  merely  told  him  to  keep  off  and  had  raised  his  hand  at 
him,  and  that  the  plaintiff  fell  off  the  step  or  did  not  succeed 
in  getting  a  foothold.  As  to  the  motorman's  duties  it  was 
proved  that  there  was  a  conductor  and  a  motorman  on 
every  car ;  that  between  them  they  "  ran  "  or  controlled  it ; 
that  the  motorman  had  nothing  to  do  with  passengers 
except  to  open  the  door  for  them  when  necessary  when 
they  got  in  at  the  front  end  and  to  notify  the  conductor 
by  ringing  the  bell.  If  a  passenger  became  unruly  or  a 
nuisance  the  conductor  might  call  the  motorman  to  his 
assistance.  The  superintendent  of  the  company  said  that 
newsboys  had  been  allowed  to  get  on  and  off  the  cars — 
tacitly  permitted,  as  it  may  be  inferred,  to  do  so — not  as 
passengers  but  in  pursuit  of  their  ordinary  employment. 

The  defendants  contended  at  the  trial  that  the  action 
should  be  dismissed  on  the  ground  that  even  if  the  motorman 
had  pushed  the  plaintiff  off  the  car  such  an  act  could  not  in 
any  sense  be  said  to  have  been  within  the  scope  of  his 
authority  or  in  the  course  of  his  employment  and  they  were 
not  liable  therefor.  The  objection  was  overruled  and  the 
case  appears  to  have  been  left  to  the  jury  on  the  question 
of  fact  whether  the  motorman  had  or  bad  not  pushed  the 
boy  off.  They  were  told  that  if  they  believed  the  evidence 
for  the  plaintiff  he  was  entitled  to  recover. 

The  learned  Judge's  charge,  in  which  the  evidence  was 
very  carefully  presented  to  the  jury,  was  rather  favourable 
to  the  defendants,  but  the  jury  found  in  favour  of  the 
plaintiff  Dennis  Coll  for  $500,  and  for  his  father  and  next 
friend  for  $103  for  doctor's  bill,  expenses  of  nurse  and  loss 
of  boy's  time.  No  objection  was  raised  as  to  the  form  of  the 
action  or  as  to  the  father's  right  to  recover,  and  judgment 
was  given  for  the  plaintifi'  in  accordance  with  the  verdict. 

The  appeal  was  argued  before  Burton,  C.J.  0.,  Osler, 
Maclennan,  and  Moss,  JJ.  A.,  on  the  1st  of  October,  1897. 
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/.  Bicknell,  for  the  appellants.  The  accident  could  not  Argument, 
have  happened  in  the  manner  alleged  by  the  plaintiff,  and 
the  verdict  should  be  disregarded.  At  any  rate  the  defen- 
dants are  not  responsible  for  the  misconduct  in  the  manner 
charged  of  the  motor  man.  His  duty  is  to  look  after  the 
power,  and  to  stop  and  go  on  when  directed,  and  he  has 
nothing  to  do  with  keeping  persons  from  getting  on  the 
car,  or  with  putting  them  off  That  is  the  conductor's 
duty.  It  is  not  necessary  for  the  efficient  running  of  the 
<3ar  that  the  motorman  should  have  power  of  this  kind,  and 
this  is  the  test :  Bank  of  New  South  Wales  v.  Owston  (1879), 
4  App.  Cas.  270,  at  p.  288.  The  case  would  be  different  if 
the  conductor  had  ordered  the  motorman  to  put  the  boy 
off:  Marion  v.  Chicago  etc.  R.  W.  Co.  (1882),  59  Iowa  428, 
and  see  Pittsburg  etc.  R.  W.  Go.  v.  Donahue  (1S7S),  70  ^a. 
St.  119  ;  Stedman  v.  Baker  (1896),  12  Times  L.  R.  451 ; 
Abrahar)is  v.  Deakin,  [1891]  1  Q.  B.  516  ;  Richards  v. 
West  Middlesex  Waterworks  Go.  (1885),  15  Q.  B.  D.  660. 
The  defendants  would  have  had  no  right  to  do  the  act 
here  complained  of,  therefore  their  servant  could  have  no 
implied  authority  :  Poulton  v.  London  and  South-  Western 
R.  W.  Go.  (1867),  L,  R.  2  Q.  B.  534  ;  Emerson  v.  Niagara 
Navigation  Go.  (1883),  2  0.  R.  528. 

Aylesworth,  Q.  C,  and  L.  V.  Mc Brady,  for  the  respon- 
dent. The  jury  having  found  for  the  plaintiff  on  a  charge 
not  objected  to  by  the  defendants,  their  finding  cannot  be 
disturbed.  The  appellants'  argument  is  beside  the  facts. 
The  motorman's  responsibility  and  duty  are  much  greater 
than  is  contended.  Clearly  the  motorman  has  the  implied 
duty  to  preserve  the  property  of  the  company,  and  to  do 
what  he  can  to  help  the  conductor  to  take  care  of  passen- 
gers or  keep  order,  and  here  the  intention  admittedly  was 
to  keep  off  the  car  the  boy  who  was  attempting  to  get 
on,  not  as  a  passenger,  but  to  the  possible  annoyance  of 
passengers,  or  to  the  possible  injury  of  the  car,  and  also  to 
prevent  the  possible  injury  to  his  master's  interests  from 
the  boy  being  hurt  in  getting  on  a  moving  car.  The  prin- 
'Ciple  of  Limpus  v.  London  General  Omnibus  Go.  (1862), 
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Argument.  1  H. & C.  526, applies.  Seesi.hoEngelhaTtv.FaTrant,[1897] 
1  Q.  B.  240;  Ferguson  v.  Roblin  (1888),  17  0.  R.  167; 
Kansas  City  R  W.  Co.  v.  Kelly  (1887),  36  Kan.  655; 
Carter  v.  Louisville  R.  F.  Co.  (1884),  22  Am.  &  Eng.  K  W. 
Cas.  360,  98  Ind.  552  ;  Biddle  v.  Hestonville,  etc.,  R.  W. 
Co.  (1886),  26  Am.  &  Eng.  R.  W.  Cas.  208. 
J.  Bicknell,  in  reply. 

January  11th,  1898.    Burton,  C.  J.  0.  :  — 

This  was  an  action  brought  by  an  infant,  a  newsboy,  to- 
recover  damages  against  the  Toronto  Railway  Com- 
pany for  injuries  which  he  alleged  he  had  sustained  by 
reason  of  his  being  shoved  or  thrown  off  the  car,  when 
endeavouring  to  enter  it,  by  the  defendants'  servant,  who 
filled  at  the  time  the  position  of  motorman. 

There  was  a  contlict  of  evidence  as  to  whether  the 
motorman  did  anything  more  than  warn  the  plaintiff*  not 
to  attempt  to  get  upon  the  car  when  in  motion,  or  whether 
the  injury  was  not  the  result  of  the  boy's  own  negligence 
in  making  that  attempt,  but  assuming  that  the  claim  is 
made  out,  as  we  must  now  do  upon  the  finding  of  the  jury, 
the  question  still  arises  whether  the  defendants  are  the 
parties  liable,  and  this  must  depend  upon  whether  the 
motorman  was  acting  within  the  scope  of  his  employment ; 
if  he  was,  then  the  rule  is  clear  that  the  defendants  would 
be  liable  even  though  the  wrongful  act  was  the  very  re- 
verse of  what  by  his  instructions  he  was  directed  to  do. 

It  is  contended  that  the  question  of  whether  the  act  was. 
within  the  scope  of  the  defendants'  employment  was  a 
question  of  fact  and  had  been  passed  upon  by  the  jury,  but 
the  answer  to  that  is,  in  my  opinion,  that  there  was  no 
evidence  to  support  such  a  finding;  the  evidence  upon  that 
point  was  that  of  Mr.  Gunn,  and,  so  far  from  supporting 
such  a  finding,  is  all  the  other  way.  Asked,  whether 
it  was  his  duty  to  look  after  the  passengers  getting  on  at 
the  front  end  of  the  car,  he  answered  :  No  ;  he  has  not  any- 
thing to  do  with  the  passengers  ;  he  rings  the  bell  to  notify 
the  conductor  that  the  passenger  has  got  on. 
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He  has,  according  to  Mr.  Gunn's  evidence,  nothing  to  do  Judgment, 
even  with  unruly  passengers  unless  called  upon  to  do  so  Burton, 
by  the  conductor.  C.J.O. 

Tf  not  within  the  ordinary  scope  of  his  employment  the 
fact  that  he  was  acting  in  what  he  conceived  to  be  the  inter- 
est of  the  company  becomes  unimportant,  or  as  expressed 
in  one  case,  "  where  the  employee  is  not  acting  within  the 
course  of  his  employment,  the  employer  is  not  liable  even 
for  the  employee's  negligence,  and  the  mere  purpose  of  the 
employee  to  serve  his  employer  has  no  tendency  to  bring 
the  act  within  the  course  of  his  employment" :  Marion  v. 
Chicago  etc.  R.  W.  Go.  (1882),  59  Iowa  428.  See  also 
Richards  v.  West  Middlesex  Waterivorks  Co.  (1885),  15  Q. 
B.  D.  660. 

I  think,  therefore,  with  great  deference,  that  there  was 
no  evidence  for  the  jury  that  what  was  done  here  was 
within  the  scope  of  the  motorman's  employment,  and  that 
the  action  against  the  company  is  not  maintainable. 

In  this  view  it  is  not  necessary  to  express  any  opinion 
as  to  this  boy  being  a  passenger,  although  I  am  compelled 
to  differ  from  the  learned  trial  Judge  upon  this  point.  It 
is  clear  upon  the  evidence  that  this  boy  was  not  entering 
the  car  with  the  view  or  for  the  purpose  of  being  carried 
as  a  passenger ;  he  was  proposing,  as  appears  from  his  own 
evidence,  to  go  upon  the  car  for  the  purpose  of  supplying  a 
paper  to  a  passenger,  and  such  a  boy,  but  for  the  tacit  un- 
derstanding under  which  those  boys  bad  previously  been 
allowed  to  get  upon  the  cars,  would  have  been  a  trespasser, 
and  he  was  at  most  a  licensee,  a  relation  which  the  com- 
pany were  entitled  to  put  an  end  to  at  any  time,  and 
which  I  understand  they  have  since  this  action  terminated. 
It  is  beside  the  matter  to  say  that  until  his  fare  was  de- 
manded he  was  entitled  to  remain  on  the  car ;  that  is  not 
so,  unless  he  was  there  for  the  purpose  of  being  carried.  I 
do  not,  of  course,  mean  that  that  would  have  justified  the 
conductor  in  removing  him  in  a  reckless  manner,  but  I  have 
no  doubt  it  was  in  the  power  of  the  conductor  to  remove 
him. 
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Judgment.      I  think  that  the  action  is  not  maintainable  against  the 

Burton    company,  and  that  the  appeal  should  be  allowed. 
C.J.O. 

OSLER,  J.  A. : — 

Cases  of  this  kind  frequently  give  rise  to  nice  questions 
as  to  whether  on  the  particular  state  of  facts  the  servant's 
act  can  be  said  to  have  been  in  the  course  of  his  employ- 
ment, or  as  it  is  sometimes  expressed,  within  the  scope  of 
his  authority.  The  present  case  seems  to  be  comparatively 
free  from  difficult3^  The  duties  of  the  motorman  were  to 
manage  his  motor  in  running  and  stopping  the  car.  He 
had  no  control  over  or  authority  to  regulate  passengers  or 
others  lawfully  upon  the  car,  except  in  so  far  as  he  might 
be  called  upon  by  the  conductor  to  assist  him  in  the  case  of 
a  passenger  becoming  a  nuisance.  The  passage  so  fre- 
quently cited  from  the  judgment  of  Willes,  J.,  in  Bayley  v. 
Manchester  R.  W.  Go.  (1872),  L.  R.  7  C.  P.  41 5,  is  the  touch- 
stone by  which  to  try  the  question  as  the  evidence  presents 
it  here  :  "  A  person  who  puts  another  in  his  place  to  do  a 
class  of  acts  in  his  absence,  necessarily  leaves  him  to  deter- 
mine, according  to  the  circumstances  that  arise,  when  an  act 
of  that  class  is  to  be  done,  and  trusts  him  for  the  manner  in 
which  it  is  done  ;  and  consequently  he  is  held  answerable 
for  the  wrong  of  the  person  so  intrusted  either  in  the 
manner  of  doing  such  an  act,  or  in  doing  such  an  act  under 
circumstances  in  which  it  ought  not  to  have  been  done ; 
provided  that  what  was  done  was  done,  not  from  any 
caprice  of  the  servant,  but  in  the  course  of  his  employ- 
ment." 

In  that  case  a  porter  of  the  defendants,  acting  under  rules, 
was  expressly  directed  to  prevent  persons,  if  possible,  from 
travelling  in  the  wrong  carriage.  He  removed  the  plaintiff 
violently  from  the  carriage  in  which  he  was  sitting,  under 
the  erroQeous  impression  that  he  was  not  in  the  right  train 
for  the  place  to  which  he  had  been  booked. 

In  Seymour  v.  Greenwood  (1861),  6  H.  &  N.  359 
the  guard  of  the  defendants'  omnibus  forcibly  dragged  out 
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a  passenger  and  threw  him  on  the  ground  under  the  Judgment, 
mistaken  belief  that  he  was  drunk.    It  was  not  denied  Osler, 
that  the  defendants  had  authorized  the  guard  to  superin-  J-^- 
tend  the  conduct  of  the  omnibus  generally,  and  that  such 
authority  must  be  taken  to  include  an  authority  to  remove 
any  passenger  who  misconducted  himself. 

In  Smith  v.  Worth  Metropolitan  Tramways  Co.  (1891),  7 
Times  L.  R.  459,  55  J.  P.  630,  a  dispute  had  arisen  between 
the  conductor  of  one  of  the  defendants'  tram  cars  and  the 
plaintiff,  a  passenger,  as  to  payment  of  the  fare.  The 
conductor  seized  the  plaintiff  and  put  him  off  the  car.  It 
was  clear,  as  the  Master  of  the  Rolls  said  in  delivering 
judgment,  that  a  conductor  would  be  acting  in  the  ordinary 
course  of  his  employment  if  he  removed  from  the  car  a 
person  who  refused  to  pay  his  fare.  See  also  Philadelphia 
Traction  Co.  v.  Orhann  (1888),  119  Pa.  St.  37. 

In  all  these  cases  the  defendants  were  held  liable  on  the 
principle  expressed  in  the  passage  above  cited.  What 
their  officers  did,  though  wrongly  or  mistakenly  done,  was 
within  the  scope  of  their  authority. 

In  the  case  at  bar  the  motorman  is  shewn  to  have  had 
no  authority  to  remove  passengers  or  others  and  therefore 
his  act  in  pushing  the  plaintiff  off  the  car  was  not  of  a 
class  of  acts  entrusted  to  his  discretion  to  perform,  and  so 
not  an  act  done  in  the  excessive  or  erroneous  execution  of 
a  lawful  authority  as  in  the  cases  above  cited. 

Nor  is  this  case  within  that  class  of  cases  of  which  Lim- 
pus  V.  London  General  Omnibus  Co.  (1862),' 1  H.  &  C. 
526  ;  Dyer  v.  Munday,  [1895]  1  Q.  B.  742  ;  Ferguson  v. 
Rohlin  (1888),  17  0,  E.  167,  are  illustrations,  where  the  ser- 
vant has  committed  some  wilful  wrong  in  the  course  of 
the  master's  employment  and  for  his  benefit. 

In  the  first  of  these  cases  the  defendants'  driver  drove 
his  omnibus  not  merely  so  as  to  obstruct  the  omnibus  of  a 
rival  company,  but  also,  as  it  was  held  it  might  be  pro- 
perly inferred,  for  the  purpose  of  getting  before,  and  thus 
for  the  purpose  of  doing  his  master's  business  in  rivalry 
with,  other  omnibuses  on  the  road. 
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Judgment.      The  others  are  cases  of  assaults  committed  by  a  servant 
OsLER,     while  taking  possession  of  and  removing  furniture  held 
under  a  hire  receipt  and  in  the  course  of,  and  for  the 
purpose  of,  enforcing  his  attempt  to  do  so. 

In  such  cases  the  acts  of  the  servant,  though  wilful  and 
unauthorized,  were  nevertheless  done  in  the  course  of  the 
employment  and  for  the  purpose  of  serving  the  employer, 
who  must  answer  for  the  misconduct  of  the  person  whom  he 
has  intrusted  with  his  business.  Richards  v.  West  Middle- 
sex Waterworks  Co.  (1885),  15  Q.  B.  D.  660,  a  case  some- 
what similar  to  the  last  two,  is  distinguishable  precisely  on 
the  ground  that  the  assault  committed  by  the  defendants' 
broker,  after  he  had  entered  the  plaintiff's  premises  for  the 
purpose  of  distraining,  was  entirely  unconnected  with  the 
distress  and  therefore  not  done  in  the  course  of  his  em- 
ployment. The  distinction  is  well  expressed  in  Marion 
V.  Chicago  etc.  R.  W.  Co.  (1882),  59  Iowa  428  :  "  The  rule 
is  that  an  employer  is  not  liable  for  a  wilful  injury  done  by 
an  employee,  though  done  while  in  the  course  of  his  employ- 
ment, unless  the  employee's  purpose  was  to  serve  his 
employer  by  the  wilful  act.  Where  the  employee  is  not 
acting  within  the  scope  of  his  employment,  the  employer 
is  not  liable  even  for  the  employee's  negligence,  and 
the  mere  purpose  of  the  employee  to  serve  his  em- 
ployer has  no  tendency  to  bring  the  act  within  the 
course  of  his  employment." 

In  the  present  case  the  motorman's  act  was  not  within 
the  scope  of  his  employment,  nor  is  it  easy  to  see  how  it 
can  in  any  view  be  said  to  have  been  intended  for  the 
defendants'  benefit,  assuming  that  it  was  ever  really  done 
at  all. 

I  refer  also  to  Oillson  v.  London  and  India  Docks 
(1892),  8  Times  L.  R.  702  ;  Bank  of  New  South  Wales  v. 
Owston  (1879),  4  App.  Cas.  270 ;  Stedman  v.  Baker  (1896), 
12  Times  L.  R.  451  ;  Abrahams  v.  Deakin,  [1891]  1  Q.  B. 
516 ;  Goddard  v.  Grand  Trunk  R.  W.  Co.  (1869),  57  Me. 
202;  Ramsden  v.  Boston  etc.  R.  W.  Co.  (1870),  104 
Mass.  117. 
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The  case  of  Emerson  v.  Niagara  Navigation  Go,  (1883),  Judgment. 
2  0.  R.  528,  calls  for  no  observation  here.  Osler, 
I  think  that  the  appeal  should  be  allowed. 


Maclennan,  J.  A. : — 

.  The  jury  must  be  taken  to  have  found  that  the  motor- 
man  pushed  the  plaintiff  off  after  he  had  effected  a  lodge- 
ment upon  the  steps  of  the  car,  with  the  result  that  his 
foot  was  injured  by  the  wheels ;  and  the  question  is, 
whether  the  company  is  liable.  The  plaintifl'  was  a  tres- 
passer. There  is  no  general  right  or  invitation  to  enter  or 
go  upon,  the  defendants'  cars,  except  for  the  purpose  of 
carriage  on  payment  of  fare.  The  plaintiff's  purpose  was, 
not  to  be  carried  as  a  passenger,  but  to  sell  a  newspaper. 
He  had  no  legal  right  to  do  that.  The  company,  however, 
was  not  in  the  habit  of  preventing  newsboys  from  enter- 
ing the  cars,  or  of  putting  them  ofi',  but  tolerated  their  do- 
ing so.  Even  the  conductors  had  no  instructions  to  pre- 
vent them  from  entering,  or  to  put  them  off.  To  permit 
the  plaintiff  to  enter  could  be  no  harm  or  injury  to  the 
company  ;  to  keep  him  off,  or  to  put  him  off,  no  advan- 
tage. To  permit  or  to  hinder  was  indifferent  to  the  busi- 
ness or  interest  of  the  company.  The  conductor  alone, 
according  to  the  undisputed  evidence,  had  authority  to 
remove  him,  but  even  he  could  only  do  so  gently,  and 
after  stopping  the  car,  and  after  requesting  him  to  go : 
Polkinhorn  v.  Wright  (1845),  8  Q.  B.  197.  The  case  which 
was  most  relied  upon  for  the  plaintiff  was  Limpus  v. 
London  General  Omnibus  Go.  (1862),  1  H.  &  C.  526, 
where  the  defendants'  driver  drove  in  such  a  way  as  to 
cause  the  overturning  of  a  rival  omnibus.  In  that  case 
the  defendants  were  held  liable,  the  act  of  the  driver  hav- 
ing been  in  the  course  of  his  employment,  and  within  the 
scope  of  his  authority,  and  intended  for  the  benefit  and 
advantage  of  his  employers.    The  present  case  is  quite 

different.  The  act  in  question  was  done  in  the  course  of 
the  motorman's  employment,  no  doubt,  but  it  was  no 
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Judgment,  part  of  his  duty  to  determine  who  should,  or  should  not^ 
Maclennan,  come  upon  the  cars,  or  to  hinder  anyone  from  coming  or 
J-^-  remaining  upon  them.  That  duty  rested  with  the  con- 
ductor. It  is  not  sufficient  that  a  person  in  the  employ- 
ment of  another  do  an  act  in  the  course  of  the  employ- 
ment, and  intended  to  promote  his  employer's  interest.  If 
the  act  be  one  which  the  employer  himself  could  not 
legally  do,  or  if  it  be  an  act  without  the  scope  of  the  ser- 
vant's employment  or  authority,  then  the  employer  is  not 
responsible  :  Addison  on  Torts,  6th  ed.,  p.  107  et  seq.;  Abra- 
hams V.  DeaJdn,  [1891]  1  Q.  B.  516  ;  Stedman  v.  Baker 
(1896),  12  Times  L.  R.  451 ;  Bank  of  New  South  Wales  v. 
Owston  (1879),  4  App.  Gas.  270.  I  think  that  upon  the 
,  undisputed  evidence  this  case  is  one  of  the  latter  kind,  and 
that  the  case  should  have  been  withdrawn  from  the  jury. 
I  feel  bound  to  say  that  I  share  the  impression  which  the 
evidence  made  upon  the  mind  of  the  learned  Judge,  that 
the  motorman's  account  of  what  occurred  was  the  true  one. 

I  think  that  the  appeal  ought  to  be  allowed,  and  that 
the  action  should  be  dismissed. 

Moss,  J.  A.  :— 
I  agree  in  the  result. 

Appeal  allowed.* 
R.  S.  C. 


*  See  Knight  v.  North  Metropolitan  Tramways  Co.  (1898),  14  Times 
L.  R.  286.— Rep. 
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In  re  Canadian  Pacific  Railway  Company  and  County 
AND  Township  of  York. 

Bailways — Highways — Crossings — Maintenance  of  Gates — Apportionment 
of  Cost — Constitutional  Law — Railway  Committee — Railway  Act, 
1888—51  Vict.  ch.  29,  sees.  11,  187,  188. 

The  Railway  Committee  of  the  Privy  Council,  on  the  application  of  the 
city  of  Toronto,  ordered  the  Canadian  Pacific  Railway  Company  to 
put  up  gates  and  keep  a  watchman  where  the  line  of  railway  crossed  a 
highway  running  from  the  city  of  Toronto  into  the  township  of  York, 
the  line  of  railway  being  at  the  place  in  question  the  boundary  between 
the  two  municipalities,  and  ordered  the  cost  of  maintenance  to  be  paid 
in  equal  proportions  by  the  railway  company,  and  the  city. 

On  a  subsequent  application  by  the  city  representing  that  the  township 
was  equally  interested  and  asking  for  contribution  from  the  township, 
the  township  brought  in  the  county,  and  an  order  was  made  by  the 
Railwaj'^  Committee  that  the  county  and  township  should  contribute  in 
certain  proportions  : — 

Held,  ^oer  Burton,  C.J.O.,  and  Maclennan,  J.A. :  That,  assuming  the 
validity  of  legislation  conferring  jurisdiction  on  the  Railway  Committee, 
their  powers  were  limited  to  persons  or  municipalities  invoking  the 
exercise  of  their  jurisdiction,  and  that  their  order  was  invalid  so  far  as 
it  imposed  a  burden  upon  the  township  and  county. 

Per  OsLER,  J.A. :  That  the  legislation  was  intra  vires,  and  that  the  town- 
ship and  county  were  persons  interested  within  the  meaning  of  the  Act, 
and  subject  to  the  jurisdiction  of  the  Railway  Committee. 

Per  Meredith,  J.  :  That  the  legislation  was  intra  vires,  but  that  the 
county  was  not  a  person  interested,  not  being  under  any  responsibility 
for  the  maintenance  of  the  highway  in  question. 

Per  Curiam  :  That  the  decision  of  the  Railway  Committee  upon  a  subject, 
and  in  respect  of  persons,  within  its  jurisdiction,  cannot  be  reviewed 
or  interfered  with  by  the  Court. 

In  the  result  the  judgment  of  Rose,  J.,  27  O.  R.  559,  was  allowed  as  to 
the  county  of  York,  and  dismissed  as  to  the  township  of  Y''ork. 

These  were  appeals  by  the  county  of  York  and  town-  statement, 
ship  of  York  from  the  judgment  of  Rose,  J.,  reported  27 
O.  R.  559,  and  were  argued  before  Burton,  C.  J.  0.,  Osler, 
and  Maclennan,  JJ.  A.,  and  Meredith,  J.,  on  the  7th  of 
October,  1897. 

The  facts  and  arguments  are  stated  in  the  report  below 
and  in  the  judgments  in  this  Court. 

Aylesworth,  Q.  C,  for  the  appellants  the  township  of  York. 
C.  G.  Robinson,  for  the  appellants  the  county  of  York. 
Robinson,  Q.  C,  and  A.  MacMurchy,  for  the  respondents. 
J.  R.  Gartwright,  Q.  C,  for  the  Attorney-General  for 
Ontario. 
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Judgment.  January  11th,  1898.    Burton,  C.  J.  0.  :— 
Burton, 

C.J.O.  These  were  appeals  from  a  judgment  of  Mr.  Justice  Rose, 
arising  out  of  a  special  case  agreed  upon  between  the  par- 
ties for  the  purpose  of  determining  the  liability  of  the 
township  of  York  and  the  county  of  York,  respectively,  to 
contribute  to  the  expense  of  the  watchmen  and  gates 
ordered  to  be  provided  by  the  Canadian  Pacific  Railway 
at  the  crossings  by  their  railway  of  DufFeiin  and  Bathurst 
streets. 

It  would  seem  that  on  the  8th  of  January,  1891,  the  Rail- 
way Committee  of  the  Privy  Council,  upon  the  application 
of  the  city  of  Toronto,  made  an  order  (purporting  to  be 
made  in  pursuance  of  the  authority  vested  in  them  by  the 
187th  and  188th  sections  of  the  Railway  Act  of  1888),  that 
for  the  protection  at  the  crossings  of  the  streets  in  ques- 
tion gates  and  watchmen  be  provided  within  two  months 
from  the  making  of  the  order,  and  be  thereafter  maintained 
by  the  Canadian  Pacific  Railwa}^ 

So  far  the  power  of  the  Railway  Committee  cannot,  I 
suppose,  be  questioned ;  and  the  further  order  that  the  cost 
attending  the  placing  and  maintenance  of  the  gates  and 
watchmen  at  the  crossings  should  be  borne  one-half  by  the 
railway,  and  the  other  half  by  the  municipality  of  Toronto, 
may  perhaps  be  justified  on  the  ground  that  the  application 
of  the  city  was  granted  only  on  that  condition,  and  thus 
became  in  efiect  a  matter  of  agreement  between  the  parties. 

But  the  difficulty  arises  under  the  further  order  made 
on  the  16th  of  December,  1893,  b}^  the  Committee,  again  on 
the  application  of  the  city,  who  represented  that  the  town- 
ship of  York  was  equally  interested  with  themselves  in 
having  protection  provided  at  these  crossings,  and  prayed 
that  they  might  be  made  to  contribute  to  the  cost,  where- 
upon the  township,  whilst  protesting  against  the  jurisdic- 
tion of  the  Committee,  claimed  that  the  county  and  not  the 
township  should  be  called  on  to  contribute. 

The  Committee  thereupon  made  the  order  now  com- 
plained of,  directing  that  the  township  and  county,  as  well 
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as  the  city  of  Toronto,  should  pay  a  proportionate  amount,  Judgmeut. 
that  is  to  say :  the  city  of  Toronto  two- thirds  of  the  one-  Burtox, 
half,  and  the  township  and  county  one-third,  the  sum  ^-"^'^ 
payable  by  the  railway  being  left  as  before. 

The  contention  on  the  part  of  the  township  and  of  the 
county  is  that,  assuming  the  right  of  the  Committee  to 
impose  such  an  obligation  on  a  municipality  or  person  who 
applies  to  the  Committee  for  such  protection,  and  thereby 
submits,  so  to  speak,  to  the  jurisdiction  of  the  Committee, 
it  has  no  authority  to  impose  an  obligation  upon  any 
person  or  municipality  that  has  not  so  applied,  and  that 
at  all  events  the  power  is  confined  to  apportioning  the 
cost  between  the  railway  company  and  the  municipality, 
or  person  applying. 

That  has  been  done  by  the  previous  order,  one-half 
being  the  proportion  to  be  paid  by  the  railway,  and  one- 
half  by  the  city  of  Toronto. 

The  city  now  contends  that  a  proportion  of  the  amount 
so  directed  to  be  borne  by  it  should  be  borne  by  the  town- 
ship, and  that  is  the  matter  in  dispute  between  it  and  the 
township,  whilst  the  township  says  if  it  is  liable  the  county 
should  contribute  some  proportion,  and  that  is  the  dispute 
between  it  and  the  county.  It  is  a  matter  of  indifference 
to  the  railway  which  of  these  contentions  is  correct,  as  the 
solution  does  not  affect  its  contribution,  which  still  remains 
at  one-half  of  the  whole  cost. 

That  appears  to  me  to  be  well  founded.  The  powers  of 
the  Railway  Committee  of  the  Privy  Council  are  defined  by 
section  11  of  the  General  Railway  Act,  51  Vict.  ch.  2,9  (1).), 
and  are  confined,  speaking  generally,  to  matters  relating  to 
the  internal  management  and  operation  of  the  railway,  and 
to  applications,  complaints,  or  disputes,  arising  between  the 
company  and  other  railways  or  in  relation  to  the  construc- 
tion of  its  line  upon,  along  or  across,  highways,  also  traffic 
arrangements,  and  generally  in  reference  to  any  act,  matter 
or  thing,  which  by  the  general  Act  or  any  special  Act  is 
sanctioned,  required  to  be  done,  or  prohibited. 

Our  attention  upon  the  argument  was  specially  drawn 
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Judgment,  to  sub-sections  (i)  and  (j)  of  section  11  of  51  Vict.  ch.  29 
Burton,  (^  ),  as  having  a  bearing  upon  the  question  now  in  dispute. 
C.J.O.  jg  jjQ^  g^gy     f^j.^^     understand  the  precise  meaning 

of  sub-section  (i)  and  it  is  necessary  to  refer  to  the  past 
history  of  railways,  formerly  under  the  jurisdiction  of  the 
Provincial  Legislature. 

Under  the  General  Eailway  Act  of  the  Province,  R.  S.  0. 
(1877)  ch.  165,  sec.  22,  railway  companies  were  bound  to 
fence  their  railways  and  the  approaches  to  any  crossing  at 
their  own  expense,  no  portion  of  the  cost  being  borne  by 
the  municipality. 

On  the  19th  of  April,  1884,  the  Dominion  Parliament 
passed  an  Act  applying  to  all  railways  within  its  legisla- 
tive authority,  and  among  other  provisions  reversed  the 
policy  previously  adopted  in  Ontario  and  enacted  that  as 
regards  railways  under  construction  or  already  constructed 
the  Railway  Committee  of  the  Privy  Council  should  deter- 
mine the  proportion  in  which  the  cost  of  providing  such 
fencing  for  highway  approaches  should  be  borne  by  the 
railway  company  or  person  interested. 

My  understanding,  therefore,  of  section  186,  and  of  sub- 
section (i)  of  section  11,  in  reference  to  such  railways, 
even  though  constructed  under  provincial  charter,  if  sub- 
sequently declared  to  be  a  work  for  the  general  advant- 
age of  Canada,  is  that  if  fencing  should  be  thereafter 
required  in  connection  with  approaches  they  should  be 
placed  as  nearly  as  possible  on  the  same  footing  as  roads 
constructed  under  the  general  law  of  the  Dominion. 
Whatever  its  meaning,  however,  it  has  no  application 
to  the  case  we  are  considering,  being  confined  to  the  case 
of  fencing  the  approaches  to  a  crossing,  but  sub-section 
(j)  and  section  187  do  bear  directly  upon  the  point,  unless- 
sufficient  effect  is  given  to  the  language  of  the  statute  by 
confining  it,  as  already  suggested,  to  cases  in  which  a 
municipality  or  person  have  shewn  themselves  to  be 
interested  b}^  making  an  application  for  the  protection 
sought,  or  to  a  case  in  which  a  municipality  is  laying  out  a 
new  highway  across  the  railway,  and  where,  therefore,  the 
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cost  might  very  properly  be  borne  entirely  by  the  munici-  Judgment, 
pality,  and  in  either  of  which  cases  the  permission  might  Burton, 
be  granted  on  such  terms  and  conditions  as  might  be  C.J.O. 
deemed  reasonable  by  the  Committee. 

The  present  legislation  of  the  Dominion  provides  that 
whenever  a  railway  crosses  a  highway  the  company  are 
obliged  to  submit  a  plan  and  profile  to  the  Railway  Com- 
mittee, who  may  require  the  company  to  protect  such 
street  or  highway  by  a  watchman,  or  by  a  watchman  and 
gates,  or  other  protection,  or  to  carry  such  street  or  high- 
way either  over  or  under  the  railway  by  means  of  a  bridge  - 
or  to  execute  such  other  works  as  may  appear  to  the  Rail- 
way Committee  best  adapted  for  removing  or  diminishing 
the  danger  arising  from  the  position  of  the  railway  ;  and 
it  then  provides  that  the  Railway  Committee  may  make 
such  orders  and  give  such  directions  respecting  such  works 
and  the  apportionment  of  the  costs  thereof  and  of  any  such 
measures  of  protection  between  the  said  company  and  any 
person  interested  therein  as  appear  to  them  to  be  just  and 
reasonable. 

I  do  not  well  understand  how  these  two  municipalities 
can  be  held  to  be  persons  interested,  giving  the  widest  in- 
terpretation to  the  word  "  person,"  unless  they  have  shewn 
their  interest  by  making  an  application  to  the  Railway  Com- 
mittee for  protection.  The  county  is  not  even  interested 
in  the  road  in  any  way  and  many  of  its  ratepayers  are 
residing  miles  away  from  it  and  never  use  it,  and  although 
the  road  is  within  the  limits  of  the  township  and  under  its 
control  its  responsibilities  are  confined  to  keeping  it  in 
repair. 

It  may  be  necessary,  therefore,  in  this  connection  to 
consider  a  question,  which  I  would  rather  avoid  doing,  in 
reference  to  the  jurisdiction  of  the  Dominion  Parliament 
to  pass  the  sections  of  the  Railway  Act  above  referred  to, 
if  they  are  supposed  to  confer  the  power  now  claimed  under 
the  order  of  the  Railway  Committe  to  impose  a  tax  upon  a 
municipality  ininvitum  for  the  construction  of  the  works 
mentioned  therein. 
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Judgment.       The  learnedJudge  below  has  assumed  that  the  Railway 
Burton,     Committee  has  the  power  and  upon  that  assumption  I  con- 
C.J.O.     QQ^Q      Q^QQ  ^]^^^  their  decision  is  final  and  conclusive  and 
is  not  reviewable  by  the  Courts. 

The  railway  in  question  is  one  of  the  subjects  placed 
under  the  exclusive  jurisdiction  of  the  Parliament  of  the 
Dominion,  and  it  follows  that  in  all  matters  affecting  its 
construction,  operation,  and  management,  including  the 
expropriation  of  the  lands  required,  everything  in  fact 
necessary  to  its  full  and  efficient  working,  the  legislation 
of  the  Dominion  is  of  paramount  authority  even  though  it 
interferes  with  property  and  civil  rights  and  trenches  upon 
•  matters  assigned  to  the  Provincial  Legislature  by  section  92 
of  the  British  North  America  Act.  To  hold  otherwise 
would  be  to  render  nugatory  very  many  of  the  powers 
specially  assigned  to  the  Dominion  Parliament,  and  so  far 
as  the  legislation  of  that  body  is  necessarily  incidental  to 
the  exercise  of  the  powers  conferred  upon  the  railway, 
and  to  the  extent  necessary  to  accomplish  the  objects  for 
w^hich  it  was  incorporated,  I  agree  that  full  effect  should 
be  given  to  it. 

Until  the  passage  of  the  Railway  Act  of  1888,  everything 
connected  with  the  construction  and  management  and  opera- 
tion of  railways,  including  such  provisions  as  were  neces- 
sary for  the  protection  of  the  public  at  crossings,  were  to 
be  borne  by  the  companies  who  were  operating  them,  and 
it  would  strike  one  as  properly  so  as  they  were  operating 
them  for  their  own  profit  and  advantage.  The  change, 
if  by  it  it  is  intended  to  impose  a  charge  for  the  first  time 
upon  a  municipality  or  individuals  not  seeking  special  pro- 
tection, is  a  great  innovation,  and  it  may  well  be  questioned 
whether  such  a  power  can  be  exercised  by  Parliament. 
There  can  be  no  doubt  that  they  have  exclusive  power  to 
direct  the  railway  to  do  whatever  may  be  necessary  to 
protect  the  public,  but  that  is  a  very  different  thing  from 
directing  an  individual  Or  a  municipality,  who  are  under 
the  jurisdiction  of  the  local  Legislature,  to  take  these  mea- 
sures, and  it  appears  to  me  that  there  is  a  difference  only 
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in  degree.  It  is  a  very  serious  question.  It  may  be  that  Judgment, 
in  the  exercise  of  their  powers  Parliament  might  relieve  burton, 
the  railwa}'  company  from  the  obligation  at  present  exist-  C.J.O. 
ing  to  fence  their  railway,  but  does  it  follow  that  they 
could  impose  the  obligation  of  fencing  upon  the  munici- 
pality, or  the  owners  of  the  land,  through  which  it  passes. 
It  is  not  necessary,  I  think,  to  decide  this  question  and  I 
refer  to  it  only  in  support  of  the  view  I  have  expressed 
that  it  was  perhaps  the  intention  of  the  Dominion  Parlia- 
ment to  confer  the  power  on  the  Railway  Committee  of  the 
Privy  Council  in  those  cases  only  in  which  the  municipality 
or  person  has  shewn  itself  or  himself  interested  by  making 
an  application  to  them  for  protection,  or  is  asking  for  per- 
mission to  cross  the  railway,  or  to  cases  of  disputes  between 
the  railway  company  and  some  one  else,  and  that  in  this 
case,  in  which  the  railway  is  not  interested  but  in  which 
the  city  of  Toronto  seeks  to  make  other  parties  contribute 
to  a  liability  which  it  has  voluntarily  assumed,  there  is 
no  jurisdiction  and  the  order  cannot  be  enforced. 

I  think,  therefore,  with  great  submission  that  the  appeals 
should  be  allowed  with  costs  here  and  in  the  Court  below. 

OSLER,  J.  A. : — 

I  would  affirm  the  judgment,  and  substantially  for  the 
reasons  given  by  my  learned  brother  Rose.  The  two  orders 
of  the  Railway  Committee  of  the  8th  of  January,  1891,  and 
16th  of  December,  1893,  must  be  read  together  as  one  order 
dealing  with  the  whole  subject  of  these  crossings,  and  they 
appear  to  me  to  be  within  the  powers  which  sections  11 
(i),  (j),  18, 19, 187  and  188  of  the  Railway  Act,  51  Vict.  ch. 
29  (D.),  purport  to  confer  upon  the  Railway  Committee. 
It  was  but  faintly  argued  that  the  order  of  the  8th  of 
January,  1891,  made  upon  the  application  of  the  city  of 
Toronto,  was  not  so,  but  it  was  contended  that  there  was  no 
power  to  bring  in  the  township  and  county  subsequently, 
and  to  make  a  different  apportionment  of  the  cost,  and  it 
was  said  that  no  order  could  be  made  except  against  some 
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Judgment,  party  who  had  invoked  the  powers  of  the  Railway  Com- 
OsLER,  mittee.  I  cannot  think  that  we  should  be  justified  in  placing 
J-^-  so  narrow  a  construction  upon  these  sections.  The  mode  in 
which  the  action  of  the  Railway  Committee  is  to  be  brought 
about  is  not  prescribed.  They  have  power  to  direct  the 
execution  of  the  works,  and  as  they  have  also  power  to 
direct  the  apportionment  of  the  cost,  they  must  have 
power  to  bring  before  them  parties  alleged  to  be  interested 
in  the  works  and  r^easures  of  protection  by  which  it  is 
occasioned,  or  at  all  events  to  give  such  parties  an  oppor- 
tunity of  being  heard  on  the  subject  before  any  determi- 
nation is  airived  at.  I  think  the  township  and  county 
ought  to  have  been  brought  in  on  the  first  application  on 
the  suggestion  of  the  city,  and  as  the  Railway  Committee 
have  power  under  section  18  to  review  and  rescind  or  vary 
any  decision  or  order  previously  made  by  them,  it  follows, 
I  think,  that  they  were  properly  brought  in  on  the  subse- 
quent application.  Then  they  did  come  in  and  evidence 
was  given,  and  their  case  argued  by  counsel  before  the 
Railway  Committee  so  that  nothing  has  been  done  in 
absentia. 

On  the  question  w^hether  these  provisions  of  the  Railway 
Act  are  ultra  vires  of  Parliament,  in  relation  to  the  three 
municipalities  or  otherwise,  I  have  little  to  add  to  what  I 
said  on  the  general  question  in  Mc  Arthur  v.  Northern  and 
Pacific  Junction  E.  W.  Go.  (1890),  17  A.  R.,  at  pp.  124, 125. 
As  provisions  relating  to  the  safety  of  the  public  in  connec- 
tion with  the  management  of  a  great  Dominion  undertaking 
they  would  appear  to  be  eminently  germane,  if  not  abso- 
lutely necessary,  to  legislation  on  such  a  subject,  and  cannot 
be  held  to  be  invalid  merely  because,  in  the  mode  in  which 
Parliament  has  declared  they  shall  be  carried  out,  they  to 
some  extent  affect  property  and  civil  rights.  It  cannot  but 
be  considered  reasonable  and  right  that  the  public,  as  repre- 
sented by  the  municipalities  through  which  the  road  passes, 
sharing  in  the  advantages  conferred  by  it  and  directly  bene- 
fited by  the  measures  of  protection  imposed  and  required, 
-should  share  also  in  the  cost  of  maintaining  them.  Legis- 
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lation  by  which  such  liability  may  be  imposed  seems  to  Judgment, 
me  not  essentially  different — regarded  as  legislation  rela-  Osler, 
ting  to  the  railway — from  that  under  which  the  road  is 
created,  and  the  compulsory  acquisition  of  land,  and  the 
ascertainment  of  its  price  or  value,  provided  for,  e.g.,  the 
cases  of  fencing  and  subtracting  benefit  derived  from 
increased  value  of  remaining  land.  It  is  not,  in  my 
opinion,  ultra  vires,  and  if  not,  I  agree  that  the  Court 
cannot  review  the  decision  of  the  Railway  Committee 
and  declare  that  those  whom  they  have  decided  to  be 
interested  in  and  liable  to  contribute  to  the  cost  of  main- 
tenance are  not  interested  and  liable.  It  was  argued  that 
if  the  county  or  township  could  be  treated  as  interested 
the  Railway  Committee  might  as  well  declare  that  any  other 
municipality  in  the  Province,  even  the  most  distant,  might 
also  be  so  held,  but  I  do  not  think  that  questions  of  ultra 
vires  can  be  tested  or  decided  by  unreasonable  or  extrava- 
gant suppositions  of  that  kind.  It  must  be  assumed  that 
the  Railway  Committee  will  exercise  the  judicial  powers 
which  have  been  entrusted  to  it  in  a  just  and  reasonable 
manner,  and  there  is  no  reason  to  say  that  even  as  regards 
the  county  it  has  here  acted  otherwise.  Many  of  the 
matters  urged  on  the  appeal,  relating  to  the  status  of 
municipalities,  their  powers  of  taxation,  etc.,  are  really 
merely  assertions  in  various  forms  of  the  principal  objec- 
tion, for  if  the  legislation  is  intra  vires,  municipal  corpora- 
tions are  in  no  different  position  from  natural  persons,  and 
there  is  no  more  difficulty  in  enforcing  compliance  with 
the  order  of  the  Railway  Committee  than  in  enforcing  a 
judgment  obtained  against  them  in  an  ordinary  action. 

I  think  that  the  appeals  of  the  township  and  county 
should  be  dismissed  with  costs. 

Maclennan,  J.  A.  :— 

These  appeals  depend  on  the  proper  construction  of  sev- 
eral sections  of  the  Railway  Act  of  Canada,  51  Vict.  ch.  29 
(D.),  relating  to  the  powers  of  the  Railw^ay  Committee  o£ 
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Judgment,   the  Privy  Council,  and  particularly  of  section  11,  sub-sec- 
Maclennan,  tions  (i)  and  (j),  and  of  sections  183  to  190  inclusive. 
J. A.  The  southern  limit  of  the  railway  at  the  crossings  in 

question  is  the  boundary  line  between  the  city  of  Toronto 
and  the  township  of  York,  and  also  the  boundary  between 
the  city  and  the  county  of  York,  so  that  while  the  railway 
at  those  points  abuts  upon  the  city  it  lies  wholly  within 
the  township  and  county.  In  1891,  on  the  application  of 
Toronto,  an  order  was  made  b}^  the  Railway  Committee 
that  gates  and  watchmen  should  be  provided  and  main- 
tained at  those  crossings  by  the  railway  company,  and  that 
the  municipality  or  municipalities  interested  should  con- 
tribute one-half  of  the  cost.  In  1893,  the  Railway  Com- 
mittee, also  upon  the  application  of  the  city  of  Toronto, 
apportioned  the  cost  of  the  placing  and  maintenance  of  the 
gates  and  watchmen  between  the  company  and  the 
municipalities  by  requiring  the  township  and  county  each 
to  contribute  one-twelfth  thereof.  The  question  is  whether 
the  order  is  valid  so  far  as  the  township  and  county  are 
concerned.  The  authority  which  is  relied  on  for  this 
order  is  sections  187  and  188.  Section  187,  after  requiring 
the  company,  whenever  the  railway  crosses  or  is  to  cross 
any  street  or  other  public  highway,  to  submit  a  plan  and 
profile  of  that  portion  of  the  line  to  the  Railway  Commit- 
tee for  its  approval,  authorizes  the  Committee  from  time  to 
time  to  require  the  company  to  protect  the  street  or  high- 
way by  a  watchman,  or  by  a  watchman  and  gates,  or  other 
protection,  or  to  execute  such  other  works  as  may  appear 
to  the  Committee  to  be  best  adapted  for  removing  or 
diminishing  the  danger  arising  from  the  position  of  the 
railway;  and  section  188  then  enacts  that  the  Committee 
may  make  such  orders,  and  give  such  directions,  respecting 
such  works  and  the  execution  thereof,  and  the  apportion- 
ment of  the  costs  thereof,  and  of  any  such  measures  of 
protection,  between  the  company  and  any  person  interested 
therein,  as  appear  to  the  Committee  to  be  just  and  reason- 
able. Section  189  then  imposes  a  penalty  of  $50  a  day 
upon  the  company  for  delay  in  the  completion  of  the 
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works  of  protection.    It  will  be  observed  that  there  is  not  Judgment, 
in  these  clauses  any  mention  of  contribution  by  munici-  Maclennan, 
palities.    The  words  which  are  used  are  "  person  interested."  J-^- 
It  is  contended  that  "  person,"  upon  a  proper  construction  of 
the  section,  does  not  include  municipalities.  But  by  section 
7  (22)  of  the  Interpretation  Act,  R  S.  C.  ch.  1,  the  word 
"  person  "  includes  any  body  corporate  and  politic  to  which 
the  context  can  apply,  an(i  I  therefore  think  the  word 
"  person  "  in  section  188  is  to  be  interpreted  as  including 
municipalities.    I  think  this  conclusion  is  assisted  by  the 
actual  mention  of  municipalities  in  the  similar  clauses 
relating  to  fencing  of  the  approaches  to  crossings  in  sec- 
tion 11,  sub-section  (i),  and  in  section  186. 

What  then  is  the  meaning  of  the  expression  person  or 
municipality  interested  therein  ?  The  company  contends 
that  it  means  the  municipalities  within  which,  or  adjacent 
to  which,  the  crossing  in  question  lies,  and  therefore  in 
the  present  case  that  it  includes  the  city,  and  also  the 
township,  and  county,  of  York.  It  is  not  mentioned  in  the 
case,  but  it  was  conceded  on  the  argument,  that  these  streets 
were  public  highways  at  the  time,  and  long  before,  the 
railway  was  constructed  ;  and  if  the  construction  of  the 
Act  contended  for  is  to  prevail,  it  means  that  authority  is 
thereby  conferred  upon  the  Railway  Committee  to  enable 
the  company  to  levy  a  tax  upon  municipalities  for  the 
construction  and  maintenance  of  works  necessary  to 
protect  the  public  from  danger  and  injury  by  the  running 
of  trains.  It  may  be  that  Parliament  could  authorize  the 
railways  to  levy  contributions  from  municipalities  and 
landowners  generally  for  the  construction  and  maintenance 
of  their  lines  and  other  works.  If  it  could,  it  is  not  likely 
that  the  power  would  be  exercised,  unless  under  some  very 
extraordinary  circumstances,  and  in  any  case  the  legisla- 
tion would  be  expressed  in  terms  which  would  leave  no 
doubt  about  what  was  meant.  Prima  facie  it  is  those 
who  are  authorized  to  do  things,  or  to  construct  works, 
which  are  or  may  be  dangerous  or  injurious  to  the  public, 
who  ought  to  provide  and  pay  for  whatever  is  necessary 
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Judgment,  for  public  protection  or  safety.  If  that  is  the  just  rule, 
Maclennan,  then  the  order  in  question  violates  it.  The  township  and 
J"^-  the  county,  who  represent  the  public,  or  a  portion  of  the 
public,  are  made  to  contribute  to  the  protection  of  the 
inhabitants  from  the  danger  of  the  company's  trains.  The 
highway,  which  was  formerly  safe  for  all  Her  Majesty's 
subjects,  is  now  made  dangerous  by  the  company's  line, 
and  not  by  anything  which  the  municipalities  have  done 
or  are  doing ;  and  while  the  duty  of  the  company,  which  is 
origo  mail,  to  provide  protection,  is  recognized  by  their 
being  compelled  to  do  so,  and  to  pay  a  large  part  of  the 
cost,  yet  the  innocent  municipalities  are  ordered  to  pay  the 
remainder.  The  question,  therefore,  is,  did  Parliament  by 
the  language  which  it  has  used  intend  in  a  case  like  the 
present  to  impose  the  burden  of  contribution  upon  these 
municipalities  ?  The  question  concerns  the  township  and 
the  county  only,  for  the  tjity  of  Toronto  is  not  before  us. 
The  phrase  used  in  all  three  sections  is  substantially  the 
same,  that  is  in  11  (i),  186,  and  18S.  It  is  "municipality  or 
person  interested,"  and  section  183  requires  the  apportion- 
ment to  be  just  and  reasonable.  Of  course  if  the  Railway 
Committee  had  the  power  to  make  an  apportionment  against 
the  township  or  county,  its  judgment  or  decision  could  not 
be  reviewed  by  this  Court  on  the  ground  of  its  not  being 
just  or  reasonable;  but  the  use  of  the  words  indicates  that 
Parliament  did  not  intend  anything  unjust  or  unreasonable 
to  be  done.  In  my  opinion  the  sections  relied  upon  do 
not  authorize  the  order  in  question.  The  whole  scope  of 
the  Railway  Act  is  against  it.  The  whole  Act  goes  to 
shew  that  companies  were  to  construct  and  maintain 
their  lines  and  works  at  their  own  expense,  and  not  at  the 
expense  of  the  public,  and  that  private  rights  were  not  to 
be  invaded  or  interfered  with  unnecessarily,  and  wherever 
necessary,  only  upon  terms  of  compensation.  Section  92 
enacts  that  the  company  shall  in  the  exercise  of  its  powers 
do  as  little  damage  as  possible,  and  shall  make  full  com- 
pensation to  all  parties  interested  for  all  damage  by  them 
sustained  by  reason  of  the  exercise  of  such  powers.  Sec- 
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tion  90  enumerates  many  of  the  powers  conferred  upon  Judgment.  _ 

them  with  reference  to  property,  both  municipal  and  Maclennan, 

private  ;  and  by  sub-sections  {g)  and  {h)  they  are  author-  ^' 

ized  to  construct  their  lines  across  highways,  to  divert 

their  courses  either  temporarily  or  permanently,  and  to 

raise  or  lower  their  levels  so  as  to  cross  more  conveniently. 

And  section  91  requires  them  to  restore  any  such  highway 

as  nearly  as  possible  to  its  former  state,  or  to  put  it  in  such  a 

state  as  not  materially  to  impair  its  usefulness.    There  are 

many  other  sections  which  evince  the  anxiety  of  Parliament 

that  no  unnecessary  or  unjust  burden  shall  be  cast  upon 

any  person  or  municipality,  and  that  no  right  of  property 

shall  be  invaded  by  the  company  in  the  exercise  of  any  of 

its  powers;  and  even  section  187,  which  obhges  them  to 

provide  gates  and  watchmen,  or  to  execute  other  works  of 

protection,  expressly  requires  due  compensation  to  be  made 

for  land  taken  for  any  such  works. 

In  my  opinion  it  is  impossible  to  say  that  the  appellants 
are  municipalities  interested  within  the  meaning  of  section 
188,  so  as  to  be  compellable  to  pay  part  of  the  cost  of  gates 
and  watchmen.  So  far  as  I  can  perceive  the}^  had  no 
interest  whatever  in  having  watchmen  or  gates  at  the  cross- 
ings. The  only  duty  they  had  in  relation  to  the  road  w^as  a 
duty  of  repair,  and  this  is  not  a  question  of  repair ;  and 
they  had  no  duty  as  regards  either  gates  or  watchmen. 
If  an  accident  happened  for  want  of  either,  they  would 
not  be  liable.  They  had  not  made  the  crossing  ;  nor  could 
they  prevent  its  being  made,  nor  prevent  trains  from  run- 
ning over  it.  The  soil  and  freehold  is  in  the  Crow^n.  The 
only  relation  of  either  to  the  road,  in  fact,  is  that  it  lies 
within  the  territorial  limits  of  both.  The  towmship  has  a 
duty  of  repair,  and  the  county  has  not  even  that.  If  the  . 
county  and  township  mean  the  inhabitants  thereof,  respec- 
tively, Consol.  Municipal  Act,  1892,  sec.  3,  [55  Vict.  ch.  42 
(O.)],  then  they  have  no  more  interest  than  any  other 
municipality  in  the  Province,  for  the  highway  is  for  the 
use  of  all  Her  Majesty's  subjects. 

There  may,  however,  be  municipalities  so  situated  that 
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Judgment,  they  ought  to  contribute  to  the  cost  of  maintaining  a 
Maclennan,  watchman  and  gates  at  a  crossing.  Suppose  that,  after  a 
J.A.  railway  company  has  acquired  and  paid  for  its  right  of 
way  and  is  running  its  trains,  a  municipality  desires  to  open 
up  a  new  street  or  highway  across  the  line,  and  either  by 
the  consent  of  the  company  or  by  the  authority  of  the 
Railway  Committee  under  section  14  the  new  street  or 
highway  is  made,  it  is  clear  that  in  such  a  case  sections  11 
(i),  186,  187,  and  188,  would  be  applicable,  and  it  would  be 
perfectly  just  and  reasonable  for  the  Railway  Committee 
to  require  the  municipality  to  contribute  to  the  cost  of 
such  protection  as  might  be  necessary,  whether  it  might 
be  fencing,  or  gates,  or  watchmen.  In  Manitoba  and  the 
Territories  new  towns  and  even  cities  may  spring  up  beside 
established  lines  of  railway,  and  may  require  to  construct 
many  streets  crossing  the  tracks,  and  a  time  might  come 
when  protection  by  gates  and  watchmen  might  be  required 
at  such  crossings.  In  all  such  cases  it  would  be  the  muni- 
cipality which  was,  in  the  interest  and  for  the  benefit  of 
its  inhabitants,  invading  the  vested  rights  of  the  railway 
company,  and  which  could  only  do  so  upon  just  and 
reasonable  terms,  including  perhaps  the  whole  cost  of 
necessary  protection. 

There  being,  therefore,  a  class  of  cases  to  which  the  langu- 
age of  the  Act  is  clearly  applicable  without  any  injustice,  I 
think  it  must  be  limited  in  construction  to  that  class,  and 
held  not  to  be  applicable  to  cases  like  the  present  to  which  it 
could  not  without  clear  injustice  be  extended  :  see  the  cases 
collected  in  Maxwell  on  Statutes,  3rd  ed.,  pp.  277,  319. 

I  am,  therefore,  of  opinion,  with  great  respect,  that  the 
appeals  should  be  alk)wed  and  that  the  judgment  on  the 
case  should  be  for  the  appellants. 

Meredith,  J. : — 

The  object  of  the  proceedings,  in  the  Court  below,  was 
the  enforcement  of  an  order,  made  by  the  Railway  Com- 
mittee of  the  Queen's  Privy  Council  for  Canada ;  and  the 
two  main  questions  for  consideration  are  : — 
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Was  the  matter  one  within  the  power  of  federal  legisla-  Judgment, 
tion  ?  And,  if  so,  was  that  power  conferred  upon  that  Com-  Meredith, 
mittee  ? 

Complete  legislative  power  admittedly  exists  some- 
where. Nothing  turns  upon  the  wisdom  or  unwisdom,  or 
the  reasonableness  or  unreasonableness  of  the  thing,  or 
whether  it  is  precedented  or  unprecedented  ;  those  are 
matters  for  legislative,  not  judicial,  consideration. 

Then,  exclusive  power  to  make  laws,  in  relation  to  such 
works  and  undertakings  as  the  line  of  railway  in  question, 
is  assiofned  to  the  Parliament  of  Canada  :  B.  N.  A.  Act 
1867,  sec.  91,  sub-sec.  29,  and  sec.  92,  sub-sec.  10a.  So  that 
really  the  one  debatable  question,  on  this  branch  of  the  case, 
is,  whether  the  enactment  in  question  is  legislation  in 
relation  to  works  and  undertakings  of  lines  of  railway,  or 
is  legislation  relating  to  property  and  civil  rights  only,  and 
so  within  the  power  of  provincial  legislation  exclusively  : 
ib.  sec.  92,  sub-sec.  13. 

I  am  yet  unable  to  understand  how  it  can,  with  any 
degree  of  success,  be  contended  that  legislation  providing 
for  the  safety  of  the  public  at,  and  upon,  a  line  of  railway, 
is  not  very  properly,  and  necessarily,  a  matter  relating  to 
such  a  work  or  undertaking  :  and,  if  that  be  so,  why  may 
not  all  who  are  "  interested  "  be  affected  by  such  legisla- 
tion ?  The  legislation  in  question  provides  for  such  safety 
at  such  a  place,  and  is  expressly  confined  to  the  railway 
company  and  others  interested  in  the  matter.  Nothing  is 
gained  by  suggesting  many  things  which  Parliament  could 
not  do,  or  which  it  might  do,  but  it  would  be  obviously 
unjust  to  do  :  the  one  question  is  : — Had  it  power  to  pass 
an  Act,  which  would  warrant  the  making  of  the  order  in 
question,  against  those  interested  in  the  matter  ? 

That  Parliament  has  power  to  authorize  the  expropria- 
tion of  lands  for  the  purposes  of  a  railway  such  as  this, 
and  to  compel  the  land  owners  interested  to  contribute 
towards  the  erection  and  maintenance  of  railway  fences 
upon  their  lands,  was  admitted  on  all  hands,  during  the 
^irgument ;  and,  that  being  so,  I  am  yet  unable  to  under- 
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Judgment,  stand  why  the  virtual  owners  of  the  public  road  in  ques- 
Mebedith,  tion,  cannot  equally  be  required  to  maintain  fences  and  gates, 
or  a  gate  only,  across  that  road,  for  the  double  purpose  of 
safe-guarding  the  public  travelling  across  the  railway  upon 
the  road,  and  the  public  travelling  across  the  road  upon 
the  railway. 

Under  the  Municipal  Acts  the  public  roads  are  vested  in, 
and  are  under  the  jurisdiction,  (subject  to  the  rights  of  the 
Crown  or  any  individual  in  the  soil  or  freehold),  of  the 
municipalities  in  which  they  are  situated,  and  they  are  to 
be  kept  in  repair  by  such  municipalities  :  and  very  wide 
powers  over  them,  even  the  power,  under  certain  restric- 
tions, to  close  them,  are  conferred  upon  such  municipalities 
by  those  Acts. 

In  this  case,  such  municipalities  are  the  city  of  Toronto 
and  the  township  of  York,  each  in  respect  of  that  part  of 
the  road  within  its  boundaries  :  see  sees.  525,  526,  527  and 
531  of  The  Consolidated  Municipal  Act,  1892  [55  Vict.  ch. 
42  (0.)].  So  that  these  two  municipalities  are  directly  inter- 
ested in  the  matter  in  question  :  the  gates  are  to  V^e  erected 
and  maintained  in  their  roads  ;  and  so  erected  and  main- 
tained, and  the  watchman  stationed  there,  for,  in  part 
at  all  events,  the  protection  of  the  public  lawfully  travel- 
ling upon  such  road,  whose  safety  is,  in  a  measure  at  all 
events,  committed  to  the  municipal  corporation  in  the 
statute-imposed  duty  to  keep  the  road  in  repair,  and  the 
statute-imposed  liability  for  damages  caused  by  the  neglect 
of  that  duty. 

Therefore,  as  to  these  two  municipalities,  the  power  to  so 
legislate,  in  my  opinion,  existed. 

Then,  as  to  the  second  question :  section  188  confers  power 
upon  the  Railway  Committee,  to  apportion  the  costs  of  the 
works,  and  of  any  of  the  measures  of  protection  provided 
for  in  section  187,  between  the  railway  company  and  any 
person  interested  in  the  works,  or  protection,  directed,  or 
ordered:  and  the  protection  of  streets  and  highways,  by 
watchmen  and  gates,  is  expressly  provided  for  in  section 
187,  and  the  word  "  person  "  includes  "  any  body  corporate 
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and  politic  "  :  R.  S.  C.  ch.  1,  sec.  7,  sub-sec.  22  :  see  Casgrain  Judgment. 
V.  Atlantic  and  North-  West  R  W.  Co.,  [1895]  A.  C.  282.  Meredith, 

The  legislation  is  expressly  limited  (as  probably  to  be 
within  the  limits  of  railway  legislation  affecting  property 
and  civil  rights,  such  as  those  in  question,  it  must  be)  to 
those  interested  :  and,  as  I  have  said,  the  city  of  Toronto, 
and  the  township  of  York,  are,  in  my  opinion,  directly 
interested  in  the  matter :  but  I  am  unable  to  perceive  how 
the  other  municipal  corporation  is,  in  any  way,  interested 
in  it.  I  have  asked,  more  than  once,  what  power  of  any 
sort,  or  what  interest  of  any  kind,  this  corporation  has  over, 
or  in,  this  road,  or  in  the  traffic  over  it,  or  what  reason 
why  they,  any  more  than  the  corporation  of  any  other 
county  in  the  Province,  should  be  compellable  to  contribute, 
but  have  had  no  answer  and  I  know  of  none.  It  is  idle 
to  say  there  is  liability  because  the  road  is  within  the 
boundaries  of  the  county,  unless  it  can  be  shewn  that  that 
fact  gives  the  corporation  some  power  over  it,  or  some  dut^r 
in  respect  of  it,  or  of  the  traffic  over  it.  The  farms 
through  which  the  railway  passes  are  in  one  county  or 
another  ;  can  it  be  said  that  the  corporation  is  so  inter- 
ested in  them  as  to  be  concerned  in  the  terms  upon  which 
the  railway  is  operated  over  them  ? 

No  part  of  the  road  is  in  any  sense  a  county  road,  nor 
is  it  one  which  the  county  can  acquire  without  the  consent 
of  the  township  :  see  sees.  532  and  538  of  the  Consolidated 
Municipal  Act,  1892.  It  would  be  quite  within  the  power 
of  the  township  council  to  erect  and  maintain  gates,  and 
prov^ide  a  watchman,  for  the  protection  of  traffic  upon  its 
roads  :  but  it  would  be  quite  beyond  the  power  of  the 
county  council  to  expend  the  county  moneys,  in  that  way, 
upon  such  township  roads,  and  they  might  be  enjoined 
from  so  doing  at  the  instance  of  any  other  of  the  town- 
ships, which  mainly  provide  the  county  funds  ;  the  road 
not  being  one  within  the  provisions  of  59  Vict.  ch.  51,  sec. 
23  (0.). 

If  not  "  interested,"  the  Committee  had  no  power  to 
make  any  order  against  the  county  :  and  its  orders,  though 
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Judgment,  final  and  conclusive,  are  final  and  conclusive  only  in  mat- 
Meredith,  ters  over  which  it  has  power,  not  in  matters  in  respect  of 
which  Parliament  has  conferred  no  jurisdiction  upon  it. 
And,  where  the  assistance  of  the  Court  is  sought  to  enforce 
its  orders,  there  should,  I  think,  be  some  degree  of  care  to 
avoid  enforcino*  an  unwarranted  order. 

The  order,  in  so  far  as  it  affects  the  corporation  of  the 
county  of  York,  was,  therefore,  in  my  opinion,  not  war- 
ranted by  the  legislation  in  question,  and  is  invalid  because 
not  within  the  power  of  the  Railway  Committee  of  the 
Qaeen's  Privy  Council  for  Canada. 

I  would,  accordingly,  reverse  the  judgment  against  the 
county,  and  affirm  it  in  other  respects,  both  with  costs. 

Appeal  of  the  County  of  York  allovjed, 
and  appeal  of  the  Township  of  York  dismissed. 


R.  S.  C. 
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In  re  Gross. 

Extradition — Offence  Referred  to  by  Wrong  Name — Tlieft — Larceny. 

Where  there  is  evidence  of  the  commission  of  an  act  which  is  recognized 
as  a  crime  by  the  law  of  Canada  and  the  law  of  the  country  demanding 
the  extradition  of  the  accused  person,  extradition  will  lie,  though  in 
the  proceedings  therefor  the  ofiFeuce  is  referred  to  by  a  wrong  name. 

Larceny  is,  by  the  Ashburton  Treaty,  the  Convention  of  1889,  and  the 
Extradition  Act,  specified  as  a  crime  for  which  extradition  to  the 
United  States  will  lie,  but  larceny  is  not,  by  that  name,  recognized  as 
a  crime  by  the  Criminal  Code,  1892,  the  terms  there  used  to  describe 
the  same  offence  being  ' '  theft "  or  "  stealing  "  : — 

Held,  affirming  the  judgment  of  Rose,  J.,  that  where  there  was  evidence 
of  the  commission  of  the  crime  of  theft  the  prisoner  should  be  held  for 
extradition,  although  in  the  proceedings  for  extradition  the  ofifence  was 
described  as  larceny. 

This  was  an  appeal,  in  an  extradition  proceedings  Statement, 
from  the  judgment  o£  Rose,  J.,  and  was  argued  before 
Burton,  C.  J.  O.,  Osler,  Maclennan,  and  Moss,  J  J.  A.,  on 
the  10th  of  February,  1898. 

J.  F.  Faulds,  for  the  prisoner.  . 
J.  W.  Curry,  for  the  Crown. 

February  18th,  1898.  The  judgment  of  the  Court,  in 
which  the  facts  and  arguments  are  stated,  was  delivered 

Osler,  J.  A. : — 

This  was  an  appeal  by  William  Gross,  a  prisoner 
confined  in  the  common  gaol  of  the  county  of  York, 
from  the  judgment  of  Mr.  Justice  Rose,  dismissing  an 
application  for  his  discharge  when  brought  up  on  a 
writ  of  habeas  corpus,  and  remanding  him  into  custody. 
It  appeared  that  the  prisoner  had  been  committed  for 
extradition  to  the  United  States  under  four  several 
warrants  of  the  Judge  of  the  County  Court  of  the 
county  of  York,  in  respect  of  four  charges  of  larceny  al- 
leged to  have  been  committed  by  him  in  the  State  of  Penn- 
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Judgment,  sylvan ia.  These  charges  as  expressed  in  the  warrants  are 
OsLER,  f^s  follows  :  "  the  crime  of  larceny  in  that  he  did  feloniously 
J"^-  steal ;"  in  the  case  of  Eeuben  Ehret  "  one  diamond  ring  of 
the  value  of  Silo  of  the  goods  and  chattels  of  Reuben 
Ehret ; "  in  the  case  of  Faust  &  Sterner,  "  three  diamond 
rings  of  the  value  of  $375  of  the  goods  and  chattels  of 
Faust  &  Sterner ;"  in  the  case  of  E.  Keiler  &  Son  "  two  dia- 
mond rings  of  the  value  of  $275  of  the  goods  and  chattels 
of  E.  Keiler  &  Son;"  and  in  the  case  of  Charles  Meinhofer 
"  one  diamond  ring  of  the  value  of  $45  of  the  goods  and 
chattels  of  Charles  Meinhofer." 

It  is  objected  on  behalf  of  the  prisoner  that  he  has  not 
been  accused  of  an  extradition  crime,  or  if  so  accused,  that 
there  is  no  sufficient  evidence  to  justify  his  committal  for 
extradition. 

The  existing  extradition  arrangement  between  Great 
Britain  and  the  United  States  is  found  in  the  10th  article 
of  the  Ashburton  Treaty  (1842),  and  in  the  convention  of 
the  12th  of  July,  1889,  between  Her  Majesty  and  the  United 
States,  ratifications  of  which  were  exchanged  at  London 
on  the  11th  of  March,  1890,  by  which  the  provisions  of  the 
10th  article  of  the  treaty  were  made  applicable  to  many 
additional  crimes,  inter  alia  to  that  of  larceny.  In  1877, 
the  Parliament  of  Canada  passed  an  Act,  40  Vict.  ch.  25,  to 
make  provision  for  the  extradition  of  fugitive  criminals 
under  then  existing  or  any  future  treaties  or  arrangements 
which  might  from  time  to  time  be  made  between  Her  Majesty 
and  foreign  states.  This  Act  is  now  found  in  the  Revised 
Statutes  of  Canada,  ch.  142  (1886),  "The  Extradition 
•Act."  By  an  order  of  Her  Majesty  the  Queen  in  Council, 
dated  17th  of  November,  1888,  it  was  directed  that  the  oper- 
ation of  the  Imperial  Extradition  Acts  of  1870  and  1873, 
for  giving  effect  to  extradition  arrangements,  should  be 
suspended  within  the  Dominion  so  long  as  the  Dominion 
Act  of  1886  should  continue  in  force  and  no  longer.  And 
finally  by  a  further  Imperial  Order  in  Council  of  the  21st 
of  March,  1890,  for  bringing  into  force  by  publication  the 
convention  of  the  12th  of  July,  1889,  it  was  ordered  that  the 
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Imperial  Extradition  Acts  of  1870  and  1873  should  "  apply  Judgment, 
in  the  case  of  the  United  States  and  of  the  said  convention  Osler, 
with  the  United  States,"  but  it  was  again  also  ordered  that 
their  operation  should  be  suspended  within  the  Dominion  of 
Canada  so  long  as  the  provisions  of  the  Canadian  Act  of 
1886  continued  in  force  :  see  Statutes  of  Canada,  1890,  53 
Vict.,  Imperial  Orders  in  Council,  p.  xliii. 

The  treaty,  the  convention  of  1889,  and  the  Extradi- 
tion Act,  R.  S.  C.  ch.  142,  constitute  the  existing  law 
governing  the  extradition  of  criminals  from  this  country 
to  the  United  States. 

Section  2  (b)  of  the  Extradition  Act  enacts  that  the 
expression  "  extradition  crime  "  may  mean  any  crime  which 
if  committed  in  Canada  would  be  one  of  the  crimes 
described  in  the  first  schedule  to  the  Act,  and  in  the  appli- 
cation of  the  Act  to  the  case  of  any  extradition  arrange- 
ment means  any  crime  described  in  the  arrangement 
whether  comprised  in  the  first  schedule  or  not. 

In  the  schedule,  we  find,  under  the  heading  "  list  of 
crimes,"  item  5  "  larceny."  The  crime  of  larceny  is  there- 
fore described — it  may  perhaps  be  more  accurately  said, 
specified — both  in  the  extradition  arrangement  and  in  the 
schedule  of  extradition  crimes  to  the  Extradition  Act. 

Mr.  Faulds,  if  I  rightly  understood  his  contention,  urged 
that  inasmuch  as  larceny  is  now  by  that  name  not  a  crime 
mentioned  in  our  Criminal  Code  of  1892,  55-56  Yiet.  ch.  29 
(D.),  it  is  no  longer  an  extradition  crime.  It  would  be 
strange  indeed  if  a  change  in  the  name  of  the  thing,  which  is 
not  even  the  name  employed  in  describing  it  in  an  indict- 
ment, should  produce  so  alarming  a  result.  Whatever  was 
larceny  here  and  in  Pennyslvania,  whether  by  common  law 
or  by  statute  at  the  time  of  the  convention  of  1889,  was 
thereby  made  an  extradition  crime.  Larceny  at  common 
law  was  plain  theft — the  wrongful  taking  and  carrying 
away  the  property  of  another  with  the  felonious  intent  to 
convert  it  to  the  taker's  own  use  without  the  consent  of  the 
owner,  and  by  our  criminal  law  many  other  fraudulent  deal- 
ings with  the  property  of  another  were  declared  to  be 
"Crimes,  by  that  name.    We  have  now  abandoned  that  name 
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Judgment,  as  descriptive  of  these  offences  and  embrace  them  all,  includ- 
OsLER,  ing  the  common  law  offence  of  simple  larceny,  under  the 
generic  names  of  "  theft "  or  stealing  " :  Code,  sec.  305.  If 
the  evidence  of  criminality  prescribed  by  the  treaty  suffic- 
iently establishes  the  facts  which  constitute  the  offence 
described  in  the  treaty,  convention,  and  Extradition  Act, 
that  must  be  all  that  is  necessary  whether  we  call  such 
offence  larceny  or  stealing. 

Section  305  of  the  Code  defines  theft  or  stealing  as  the 
act  of  fraudulently  and  without  colour  of  right  taking,  or 
fraudulently  and  without  colour  of  right  converting  to  the 
use  of  any  person,  anything  capable  of  being  stolen,  with 
intent  inter  alia  to  deprive  the  owner  or  any  person  hav- 
ing any  special  property  or  interest  therein  temporarily  or 
absolutely  of  such  thing  or  of  such  property  or  interest. 

Then  as  to  the  evidence  of  the  commission  of  the  crime  r 
[The  learned  Judge  analyzed  the  evidence  and  continued :] 

I  am  of  opinion  that  the  evidence  ^r-^ma  facie  establishes 
that  the  prisoner  has  been  guilty  of  a  crime  which,  to  adapt 
the  language  of  Burton,  J.  A.,  in  Be  Hall  (1882),  8  A.  R.  31, 
at  p.  43,  "  by  universal  acceptation  is  recognized  throughout 
the  United  States  and  Great  Britain  as  "  theft,  stealing,  or 
larceny,  at  common  law.  It  is  not  necessary  to  consider  in 
what  position  the  case  would  have  stood  if  the  evidence 
had  proved  an  offence  which  has  with  us  only  been  made 
larceny  or  theft  by  statute.  No  evidence  was  given  by 
the  prosecutors  that  the  law  in  Pennsylvania  was  the  same 
as  our  law  in  that  respect.  The  prisoner  has  offered  no 
evidence  on  his  own  behalf.  That  offered  by  the  prosecu- 
tion if  not  met  or  explained  in  some  way  would  quite 
warrant  a  jury  in  finding  that  the  prisoner  had  obtained 
possession  of  the  goods  in  question  animo  furandi — with 
the  fraudulent  intention  at  the  moment  he  received  them  of 
depriving  the  owners  of  their  property  therein.  As  Col- 
eridge, C.  J.,  says  in  Regina  v.  Ashwell  (1885),  16  Q.  B.  D.,  at 
p.  225 :  "According  to  all  the  cases,  if  at  the  very  moment  of 
the  receipt  of  a  chattel  the  receiver  intends  to  misappropri- 
ate and  does  misappropriate  it,  he  is  guilty  of  larceny  " : 
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B.  G.y  per  Stephen,  J.,  at  p.  208,  and  Cave,  J.,  at  p.  200.  Judgment. 
And  see  Harris's  Criminal  Law,  7th  ed.,  p.  200 ;  Russell  Osler, 
on  Crimes,  5th  ed.,  vol.  2,  p.  134 ;  Rex  v.  Savage  (1831),  5 

C.  &  P.  143. 

The  circumstances  under  which  the  prisoner  obtained 
these  goods,  his  immediate  abscondence  to  a  foreign  coun- 
try, the  evidence,  weak  though  it  be,  of  his  having  pawned 
some  of  them  here  under  a  false  name,  and  his  statements 
to  the  mayor  of  Allentown  while  in  gaol,  all  strongly  point 
to  the  conclusion  that  the  rings  were  not  innocently 
obtained  by  him  in  the  first  instance  but  with  the  fraudu- 
lent intention  at  the  moment  of  depriving  the  owners  of 
their  property. 

No  objection  was  made  to  the  formal  sufficiency  of  the 
proof  of  the  depositions,  etc.,  on  which  the  magistrate 
acted.  There  was  some  testimony  taken  viva  voce^  and  as 
to  the  depositions  taken  in  the  United  States  they 
appear  to  be  certified  as  the  originals  by  a  magistrate  of 
the  foreign  state  and  authenticated  by  the  oath  of  a  wit- 
ness as  required  by  sec.  10,  sub-sec.  2  (a)  of  the  Extradi- 
tion Act. 

The  appeal  should,  in  my  opinion,  be  dismissed  and  the 
order  of  Rose,  J.,  remanding  the  prisoner  for  extradition, 
affirmed. 

Appeal  dismissed. 
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BiRELY  V.  Toronto,  Hamilton  and  Buffalo  Railway 

Company. 

Railways  —Expropriation — Award — Appeal — 51  Vici.  ch.  29,  sec.  161  (Z>.)« 

Under  section  161  of  the  Dominion  Railway  Act,  51  Vict.  ch.  29  (D.),  an 
appeal  lies  in  this  Province  by  either  party  from  an  award  of  com- 
pensation exceeding  $400  either  to  the  Court  of  Appeal  or  to  the 
High  Court  of  Justice,  but  if  an  appeal  is  taken  to  the  latter  tribunal, 
no  further  appeal  lies  by  either  party  to  the  Court  of  Appeal. 

Statement.  This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  Armour,  C.  J.,  reported  28  0.  R  468,  dismissing 
a  motion  by  way  of  appeal  from  the  award  of  arbitrators 
appointed  under  the  Dominion  Railway  Act,  1888,  and 
allowing  the  plaintiff's  motion  for  judgment  in  the  action 
for  the  amount  of  the  award. 

Upon  the  opening  of  the  appeal  the  respondent  moved 
to  quash  it,  objecting  that  no  appeal  lay  from  the  order 
dismissing  the  appeal  from  the  award,  the  right  of  appeal 
in  that  respect  having  been  exhausted,  or  from  the  judg- 
ment in  the  action  in  the  plaintiff's  favour,  the  defendants 
•  having  agreed  in  that  respect  to  be  bound  by  the  judgment 
in  an  action  brought  by  another  land-owner  against  them. 

The  motion  was  argued  before  Burton,  C.  J.  O.,  Osler, 
and  Maclennan,  JJ.  A.,  on  the  14th  of  January,  1898. 

Aylesworth,  Q.  C,  for  the  plaintiff. 
D'Arcy  Tate,  for  the  defendants. 

March  10th,  1898.  The  judgment  of  the  Court  was 
delivered  by 

Osler,  J.  A. : — 

[The  learned  Judge  dealt  with  the  facts  and  held  that, 
as  far  as  the  general  right  to  compensation  was  concerned, 
the  defendants  were  bound  by  the  judgment  in  the  test 
action,  and  then  continued  :] 
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The  Act  respecting  Railway  Arbitrations,  38  Vict.  ch.  Judgment. 
15  (0.),  provided  that  any  party  to  such  arbitration  might  Osler, 
appeal  from  the  award  upon  any  question  of  law  or  fact 
to  a  judge  of  any  of  the  superior  courts  of  law  or  equity. 
In  In  re  Canada  Southern  R  W.  Co.  and  Norvall  (1877), 
41  U.  C.  R  195,  such  an  appeal  was  brought  before  Harri- 
son, C.  J.,  and  dismissed  by  him.  It  was  afterwards  held 
by  this  Court  that  no  appeal  lay  from  his  decision.  The 
judgment  of  this  Court  is  not  reported,  but  is  referred  to 
in  Norvall  v.  Canada  Southern  R.  W.  Co.  (1880),  5  A.  E,.,  at 
p.  13,  and  Norvall  v.  Canada  Southern  R.  W.  Co.  (1884),  9 
A.  R.,  at  p.  312.  The  provisions  of  the  Act  were  consolidated 
in  R.  S.  O.  (1877)  ch.  165,  sec.  20  (19),  (20),  and  on  the 
3rd  of  March,  1886,  a  similar  appeal  from  the  decision  of 
Boyd,  C,  in  Darling  v.  Midland  R.  W.  Co.  (1885),  11  P.  R. 
32,  was  quashed  on  the  ground  that  this  Court  had  no  juris- 
diction to  entertain  it,  the  appeal  to  the  judge  being  an 
entirely  independent  jurisdiction  given  to  him  by  statute 
in  which  he  was  acting  as  persona  designata. 

The  Dominion  Railway  Act,  1888,  51  Vict.  ch.  29,  sec. 
161,  enacts  that  whenever  the  award  of  compensation 
exceeds  $400,  any  party  to  the  arbitration  may  appeal 
therefrom  upon  any  question  of  law  or  fact  to  a  superior 
court  of  the  Province  in  which  the  lands  are  situate.  If 
the  question  is  one  of  fact  the  court  is  to  decide  the  same 
upon  the  evidence  as  in  a  case  of  original  jurisdiction.  The 
practice  and  proceedings  upon  such  appeal  are  to  be  the 
same  as  nearly  as  may  be  as  upon  an  appeal  from  the 
decision  of  an  inferior  court  to  said  court,  subject  to  any 
general  rules  or  orders  from  time  to  time  made  by  the 
judges  of  said  superior  court  with  respect  to  such  appeals. 
And  lastly,  the  right  of  appeal  thereby  given  is  not  to 
affect  the  existing  law  or  practice  in  any  Province  as  to  set- 
ting aside  awards.  By  the  interpretation  clause  of  the  Act, 
sec.  2  (c),  the  expression  "  Court "  means  a  superior  court 
of  the  Province,  and  by  the  General  Interpretation  Act, 
R.  S.  C.  ch.  1,  sec.  7  (31),  the  expression  "  Superior  Court  " 
means  in  the  Province  of  Ontario  the  Court  of  Appeal  for 
Ontario  and  the  High  Court  of  Justice  for  Ontario. 
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Judgment.  While,  therefore,  not  interfering  in  any  way  with  the 
OsLER,  existing  law  and  practice  as  to  setting  aside  awards,  the 
J--^-  Act  creates  a  special  appellate  tribunal  for  reviewing  the 
decision  of  the  arbitrators  on  the  law  and  the  facts.  This 
tribunal  being  a  superior  court  of  the  Province  is  by  force 
of  the  Interpretation  Act  either  the  Court  of  Appeal  or 
the  High  Court  of  Justice,  to  either  of  which  the  party 
dissatisfied  with  the  award  may  resort.  In  this  respect 
concurrent  jurisdiction  is  conferred  upon  these  courts,  and 
if  from  the  decision  of  either  a  further  appeal  lies,  we 
must  find  it  given  by  the  same  legislature  which  gave  the 
first  appeal.  It  may  be  that  by  force  of  section  24  (/)  of 
the  Supreme  Court  Act,  R.  S.  C.  ch.  135,  there  is  an  appeal 
to  that  Court,  but  no  second  appeal  to  any  provincial 
court  is  given  by  the  Act,  and,  therefore,  so  far  as  provin- 
cial courts  are  concerned  the  decision  of  the  court  selected 
by  the  appellant  is  final. 

Appeal  quashed. 


R.  S.  O. 
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Yelland  v.  Yelland. 

Benevolent  Society — Certificate — Change  in  Rules. 

A  certificate  issued  by  a  benevolent  society  providing  for  payment  of  the 
endowment  to  the  member's  "next  of  kin,"'  and  expressed  to  be  sub- 
ject to  the  constitution  and  by-laws  of  the  society  then  in  force  and 
also  to  such  amendments  and  alterations  as  might  thereafter  be  regularly 
adopted,  is  not  affected  by  a  subsequent  change  of  the  rules  of  the 
society  omitting  "  next  of  kin  "  by  that  name  from  the  classes  of 
persons  to  whom  certificates  may  be  made  payable. 

Judgment  of  MacMahon,  J.,  affirmed. 

This  was  an  appeal  by  the  defendants  from  the  judg-  Statement, 
ment  of  MacMahon,  J. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Osler,  J.  A.  :— One  Dr.  A.  E.  Yelland,  who 
was  the  son  of  the  plaintiff  and  the  father  of  the  principal 
defendant  Wm.  Albert  Yelland,  in  January,  1889,  made 
an  application  to  be  admitted  to  membership  in  the  Cana- 
dian Order  of  Foresters,  a  benevolent  society  incorporated 
under  the  existing  Act  relating  to  these  bodies,  and  for  an 
endowment  certificate  or  policy  of  insurance  therein  for 
the  sum  of  $1,000.  By  his  application  he  directed  that 
the  endowment  should  be  designated  as  payable  to " 
himself.  He  was  admitted  to  membership,  and  received 
an  endowment  certificate  bearing  date  the  1st  of  April, 
1889;  under  the  seal  of  the  society. 

In  the  certificate  it  is  declared  and  set  forth  as  follows : 

"  This  certificate  is  subject  to  the  constitution  and  to 
such  by-laws  as  are  now  in  force  and  to  such  amendments 
or  additions  as  may  hereafter  be  adopted  by  the  order  or 
court  of  which  the  insured  is  a  member. 

"  This  certificate  is  designated  as  payable  to  '  my  next 
of  kin,'  and  must  be  presented  at  the  time  of  application 
for  payment.  Should  anj^  change  in  the  name  of  payee  or 
payees  be  desired  notice  of  such  change  must  be  given  to 
the  high  secretary  and  endorsed  by  him  on  the  back  of 
this  certificate." 

13 — VOL.  XXV.  A.R. 
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Statement.      D^.  Yelland  received  the  certificate,  and  had  it  in  his 
possession  up  to  the  time  of  his  death. 

Mr.  White,  the  high  secretary  of  the  society,  explained 
that  the  society  considered  that  the  applicant  could  not 
under  the  rules  of  the  society  properly  designate 
himself  as  the  beneficiary,  and  therefore  the  next  of 
kin  were  designated  therein  as  such  beneficiaries  when- 
ever an  application  came  before  them  in  the  form 
presented  by  deceased.  This,  he  said,  they  were  ad- 
vised by  their  solicitor  to  do  in  such  cases  as  being  the 
proper  method  under  the  rules  of  the  society  then  in  force, 
understanding  that  "  next  of  kin  "  in  the  case  of  a  married 
man  meant  his  family — his  immediate  family — by  descent. 
The  rules  of  the  society  provided  "  that  upon  the  death  of 
a  brother  in  good  standing  his  wife,  next  of  kin,  or  desig- 
nated payees  shall  receive  the  sum  of  $1,000,  such  amount 
to  be  payable  out  of  the  endowment  fund  of  the  high 
court." 

At  this  date  the  insured  was  married,  but  his  wife 
afterwards  died  without  issue.  He  subsequently  married 
the  defendant  Eliza  Yelland,  by  whom  he  had  issue,  the 
respondent  William  Albert  Yelland.  He  died  on  the 
26th  of  February,  1896,  a  member  of  the  society  in  good 
standing. 

During  the  year  1895  the  rules  of  the  society  were 
altered  and  amended  in  several  respects,  and  by  rule  one 
of  the  "  insurance  law  "  it  was  provided  that  "  upon  satis- 
factory proof  of  the  death  of  a  beneficiary  member  in  good 
standing,  the  wife,  children,  or  other  designated  payee  or 
payees  of  the  deceased  shall  receive  the  amount  of  insur- 
ance as  named  in  his  insurance  certificate,  such  amount  to 
be  paid  out  of  the  insurance  fund  of  the  high  court." 

Rule  12,  corresponding  with  a  similar  rule  of  the  rules 
of  1888,  provided  that  "  In  case  where  no  person  or  per- 
sons are  entitled  to  the  insurance  it  will  revert  to  the 
insurance  fund  of  the  high  court." 

By  his  will  Dr.  Yelland,  after  making  certain  specific 
bequests,  bequeathed  the  residue  of  his  estate  to  the 
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defendant  William  G.  Yelland,  his  brother,  and  to  his  Statement, 
wife,  the  defendant  Eliza  Yelland,  appointing  them  the 
executors  upon  trust  to  apply  the  income  of  such  residue 
for  the  support  of  his  wife  and  infant  son  as  therein  pro- 
vided. The  society  were  advised  that  the  executors  were 
entitled  to  the  amount  of  the  beneficiary  certificate,  and 
accordingly  paid  it  over  to  them  "in  trust  for  infant 
William  Albert  Yelland."  This  payment,  if  wrong  in 
whole  or  in  part,  is  defended  under  section  1 2  of  the  Benev- 
olent and  Provident  Societies  Act  as  a  payment  made  in 
good  faith  to  the  wrong  persons,  and  the  plaintifi"  under 
the  same  section  now  brings  this  action  to  recover  the 
share  or  proportion  to  which,  as  one  of  the  next  of  kin  of 
the  deceased,  he  claims  to  be  entitled  by  the  terms  of  the 
certificate. 

The  action  was  tried  at  Peterborough  on  the  11th  of 
May,  1897,  before  MacMahon,  J.,  who  on  the  19th  of 
May,  1897,  gave  judgment  in  the  plaintiff's  favour. 

The  defendants'  appeal  from  that  judgment  was  argued 
before  Burton,  C.  J.  O.,  Osler,  Maclennan,  and  Moss, 
JJ.  A.,  on  the  27th  of  January,  1898. 

Watson,  Q.C.,  and  W.  H.  Moore,  for  the  appellant.  The 
certificate  should  be  read  as  if  payable  to  the  assured's 
representatives,  and  the  amount  in  question  should  be  held 
to  be  part  of  his  estate.  The  assured  was  bound  by  the 
rules,  and  by  the  changes  from  time  to  time  made,  and  the 
certificate  is  also  subject  to  the  changed  regulations : 
Wells  V.  Independent  Order  of  Foresters  (1889),  17  0.  R. 
317 ;  Baker  v.  Forest  City  Lodge  (1897),  24  A.  R.  585  ;  3 
Am.  &  Eng.  Encyc.  of  Law,  2nd  ed.,  pp.  1066,  1067. 

Poussette,  Q.C.,  for  the  respondent.  This  was  equivalent 
to  a  settlement,  and  the  subsequent  changes  in  the  rules 
cannot  affect  the  vested  rights  given  by  it :  In  re  Roddick 
(1896),  27  0.  R.  537;  Simmons  y.  Simmons  (1893),  24 
O.  R.  662 ;  Neilson  v.  Trusts  Corporation  of  Ontario 
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Argument.   (1894),  24  0.  K  517 ;  Dolen  v.  Metropolitan  Life  Ins.  Go. 
(1894),  26  0.  R.  67. 
Watson,  Q.C.,  in  reply. 

March  15th,  1898.  The  judgment  of  the  Court  was 
delivered  by 

OSLER,  J.  A. : — 

It  has  been  held  by  my  learned  brother  that  the  plain- 
tiff and  the  infant  defendant  are,  the  one  in  the  ascending, 
the  other  in  the  descending  line  the  only  next  of  kin  of 
the  deceased  within  the  meaning  of  the  term  as  used  in 
the  certificate  :  Withy  v.  Mangles  (1841),  5  Beav.  858;  S.  G, 
(1843),  10  CI.  &  F.  215,  and  that  is  not  now  contested.  He 
also  held  that  the  contract  between  the  deceased  and 
the  society  was  evidenced  by  the  terms  of  the  certificate, 
and  therefore  that  the  money  payable  thereunder  belonged 
to  these  two  parties  as  next  of  kin  in  equal  shares,  and 
that  the  plaintiff"  was  entitled  to  recover  from  the  execu- 
tors one-half  of  the  sum  they  had  received  from  the 
society. 

The  defendants  contend  (1)  That  the  certificate  should 
be  read  and  construed  as  if  the  deceased  had  been  desig- 
nated therein  as  the  beneficiary  in  accordance  with  the 
terms  of  his  application,  the  insertion  by  the  society  of 
the  next  of  kin  as  such  having  been  unauthorized  by  him 
and  not  adopted  or  ratified  by  him,  and  the  contract  issued 
by  the  society  not  being  the  contract  he  applied  for  or 
accepted.  If  the  contract  were  read  as  thus  contended 
for,  the  money  payable  under  it  would  pass  to  the  defen- 
dants, the  executors,  under  the  will  as  part  of  the  residue, 
and  be  held  by  them  as  such  subject  to  the  trusts  of  the 
will.  (2)  In  the  alternative,  it  is  contended  that  inasmuch 
as  the  certificate  is  expressed  to  be  subject  not  merely  to 
the  constitution  and  by-laws  of  the  society  then  in  force, 
but  also  to  such  amendments  and  alterations  as  might 
thereafter  be  legally  adopted,  the  effect  of  the  rule  or 
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by-law  1  of  1895  above  mentioned  is  that  "next  of  Judgment, 
kin"  are  no  longer,  by  that  designation,  capable  of  bein^^^  Osler, 
beneficiaries  under  the  rules  of  the  society,  and  therefore 
that  such  designation  must,  from  the  time  that  rule  was 
passed,  be  read  out  of  the  certificate,  and  that  the  money 
would  then  be  payable  to  the  wife  and  child  of  the 
deceased  in  equal  shares. 

I  think  neither  of  these  contentions  is   entitled  to 
prevail. 

As  to  the  first :  The  action  is  not  one  for  the  reforma- 
tion of  the  certificate.  If  there  was  any  contract  between  ^ 
the  deceased  and  the  society  it  is  now  represented  by  the 
certificate  alone.  Whether  the  deceased  accepted  it  or  not 
was  a  question  of  fact  to  be  determined  by  the  trial 
Judge,  and  the  fact  that  he  received  it  from  the  society 
and  retained  it  until  his  death,  nearly  six  years  after- 
wards, was  quite  enough  to  warrant  any  tribunal  in  find- 
ing that  he  was  satisfied  with  it  in  the  form  in  which  it 
issued  designating  his  next  of  kin  instead  of  himself  as  the 
beneficiary.  It  must  now  be  construed  in  accordance  with 
its  terms,  so  far  as  these  terms  are  not  controlled  by  any 
rules  of  the  society  which  may  be  imported  into  it.  If 
the  rules  of  1895  do  not  qualify  or  alter  it,  the  decision  of 
the  learned  trial  Judge  is  right. 

2.  I  am  of  opinion  that  these  rules  do  not  affect  the 
certificate.  I  concede  that  the  deceased  was  bound  by 
such  rules,  and  if  that  were  necessary  that  he  had  notice 
of  them.  I  should,  however,  hesitate  long  before  coming 
to  the  conclusion  that  by  force  of  such  rules  a  formal  con- 
tract between  the  society  and  the  deceased  could  be  affected 
so  as  to  change  the  person  or  class  which  had  already  been 
nominated  as  beneficiaries  under  rules  then  existinp\ 

Such  a  case  differs  materially  from  cases  like  Baker  v. 
Forest  City  Lodge  (1897),  24  A.  R.  585,  where  the  rights  in 
question  depended  upon  and  were  conferred  by  the  rules 
alone.  Here,  by  the  express  terms  of  the  original  rule,  next 
of  kin  are  named  as  beneficiaries,  to  whom,  by  force  of  the 
rule,  the  endowment  may  be  paid.    They  are  omitted  from 
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Judgment,  the  rule  of  1895,  but  there  is  nothing  in  that  rule  to  forbid 
OsLER,  the  member  from  expressly  designating  them  as  benetici- 
J.  A.  aries,  as  that  rule  permits  the  money  to  be  paid  to  the  wife, 
children,  or  other  designated  payee  or  payees.  There  can  be 
no  reason  why  they  may  not  be  designated  beneficiaries  as 
a  class  just  as  children  may  be  ;  and  if  so,  how  can  we  say 
that  the  rule  of  1895  has  in  any  way  affected  the  certificate 
when  we  find  that  persons  as  a  class  not  thereby  forbidden 
to  be  beneficiaries  are  named  therein  as  such  ?  The 
deceased,  if  he  examined  his  certificate  after  the  rule  was 
passed,  may  well  have  been  satisfied  that  it  still  repre- 
sented his  wishes,  as,  we  must  take  it,  it  formerly  did. 

The  appeal,  in  my  opinion,  fails  on  all  grounds,  and 
must  be  dismissed. 

Appeal  dismissed, 
R.  S.  C. 
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Webster  v.  Crickmore. 

Bankruptcy  and  Insolvency  —  Assignments  and  Preferences — Pressure — 
Agreement  to  Give  Security. 

Where  a  preferential  security,  given  while  E,.S.O.  (1887)  ch.  124,  as  am- 
ended by  54  Vict.  ch.  20,  was  in  force,  is  attacked  within  sixty  days, 
evidence  of  pressure  is  not  admissible  to  rebut  the  pr»sumption  of 
intent  to  give  a  preference. 

An  agreement  to  give  security,  made  in  good  faith,  may,  even  though  it 
is  indefinite  in  its  terms,  avail  to  rebut  the  presumption  of  intent  to 
prefer,  but  where  the  giving  of  security  is  deliberately  postponed  in 
order  to  avoid  injury  to  the  debtor's  credit,  or  to  avoid  the  statutory 
presumption,  the  agreement  to  give  the  security  is  of  no  avail. 

Judgment  of  Armour,  C.  J.,  reversed,  Burton,  C.  J.  0.,  dissenting. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  Statement, 
at  the  trial. 

The  plaintiff  was  an  execution  creditor  of  the  defen- 
dants the  Crickmores,  and  brought  the  action  on  the  15th 
of  December,  1896,  to  set  aside  as  preferential  and  void, 
a  chattel  mortgage  for  $2,000,  made  on  the  17th  of 
October,  1896,  by  the  Crickmores,  who  were  then  in  in- 
solvent circumstances,  in  favour  of  the  defendants  Strick- 
land and  Poussette,  as  collateral  security  for  a  then  exist- 
ing indebtedness.  The  defendants  Strickland  and  Pous- 
sette pleaded  that  the  chattel  mortgage  was  given  in 
pursuance  of  an  agreement  made  in  February,  1896,  when 
a  readjustment  of  then  existing  securities  was  arranged, 
and  also  that  they  had  taken  the  chattel  mortgage  in  good 
faith  without  knowledge,  or  notice,  of  the  insolvent  con- 
dition of  the  Crickmores. 

The  action  was  tried  at  Toronto,  on  the  9th  of  Septem- 
ber, 1897,  before  Armour,  C.J.,  who  dismissed  it  with 
•costs. 

The  plaintiff's  appeal  was  argued  before  Burton,  C.J.O., 
OsLER,  Maclennan,  and  Moss,  JJ.A.,  on  the  8rd  and  4th 
of  February,  1898. 

E.  B.  Ryckman,  and  C.  W.  Kerr,  for  the  appellant.  The 
mortgagors  were  insolvent  to  the  knowledge  of  the  mort- 
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Argument,  gagees  when  the  mortgage  was  given,  and  it  has  been 
attacked  within  sixt}^  days ;  therefore  it  is  void  :  Lawson 
V.  McGeoch  (1893),  20  A.  R.  464 ;  Beattie  v.  Wenger  (1897), 
24  A.  R.  72.  The  prior  agreement  to  give  the  mortgage 
has  not  been  made  out ;  the  inference  from  the  evidence  is 
that  the  taking  of  the  mortgage  was  postponed  in  order 
to  avoid  injury  to  the  mortgagors'  credit  and  to  evade  the 
Act :  Breese  v.  Knox  (1897),  24  A.  R.  203.  Pressure  is  of 
no  avail  where  the  transaction  is  attacked  within  sixty- 
days  :  Lmuson  v.  McGeoch  (1893),  20  A.  R.  464  ;  Beattie  v. 
Wenger  (1897),  24  A.  R.  72. 

J.  B.  Clarke,  Q.  C,  for  the  respondents.  The  mortgage 
was  made  under  pressure  and  pursuant  to  a  prior  agree- 
ment entered  into  in  good  faith,  and  should  be  upheld  : 
Molsons  Bank  v.  Halter  (1890),  18  S.  C.  R.  88;  Montgomery 
Y.  Corhit  (1896),  24  A.  R.  311. 

E.  B.  Ryckman,  in  reply. 

March  15th,  1898.    Osler,  J.  A.  :— 

Omitting  certain  obiter  dicta  concerning  former  deci- 
sions, the  findings  of  the  learned  Chief  Justice  are  as 
follows  : — 

"I  think  the  transaction  was  perfectly  honest  and  straight- 
forward with  regard  to  taking  the  mortgage.  I  think 
Mr.  Poussette  (one  of  the  defendants)  knew  that  these 
parties  (the  mortgagors)  were  in  difficulties,  that  Crick- 
more  himself  was  insolvent,  and  I  think  he  had  reasonable 
grounds  for  believing  that  Mrs.  Crickmore  was  also  insol- 
vent, and  I  think  they  were  in  fact  insolvent  according  to 
my  view,  but  I  think  it  was  an  honest  debt,  and  that  pres- 
sure was  exerted  and  that  he  had  a  right  to  take  the  chattel 
mortgage,  and  that  the  chattel  mortgage  is  good." 

As  to  an  agreement  to  give  the  chattel  mortgage,  the 
learned  Chief  Justice  said  : — "  I  cannot  understand  that 
there  was  any  prior  agreement  to  give  the  chattel  mort- 
gage. I  think  there  was  a  prior  agreement  to  give  secu- 
rity, but  there  were  no  particular  chattels  specified,  or 
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anything  of  that  kind.  It  was  an  agreement  to  give  security  Judgmen 
— that  only  shews  that  the  transaction  was  not  fraudulent.  Osler, 
I  think  it  was  a  perfectly  honest  transaction,  and  unless  it 
is  rendered  invalid  by  reason  of  the  statute,  it  is  perfectly 
good."  The  action  was  accordingly  dismissed,  apparently 
on  the  ground  that  the  transaction  was  an  honest  one,  and 
that  pressure  had  been  exerted  upon  the  mortgagors  to 
carry  it  out. 

The  evidence  as  to  the  agreement  is  very  vague.  Such 
as  it  was,  it  was  a  verbal  agreement  in  February,  1894,  in 
such  terms  as  these  :  "  Well,  of  course,  we  can  give  you  a 
mortgage  on  those  too  (the  chattels)  if  you  require  it.  We 
will  give  you  security  on  anything  that  we  have."  It  was 
not  more  specific  than  that,  and  no  attempt  was  made  to 
have  it  carried  out  until  the  following  October,  when  the 
mortgagors  were  insolvent.  Mr.  Poussette  said  that  one  of  . 
the  reasons  why  he  had  not  asked  for  it  sooner  was  that 
Crickmore  did  not  wish  to  have  it  registered  against  his 
property,  and  he  was  willing  to  accommodate  him  as  much 
as  he  could. 

It  appears  to  me,  that  a  chattel  mortgage  taken  under 
these  circumstances,  however  honest  the  debt  for  which  it  - 
is  taken,  cannot  be  supported  by  such  an  agreement  con- 
sistently with  the  decision  of  the  Supreme  Court  in 
Clarkson  v.  McMaster  (1895),  25  S.  C.  E,.  96,  and  of  this 
Court  in  Clarkson  v.  Ellis  (unreported).  I  do  not  rest  my 
judgment  on  the  ground  that  the  agreement  was  a  verbal 
one,  and  so  perhaps  avoided  by  the  statute,  59  Vict.  ch.  34, 
sec.  4  (0.),  passed  soon  after  it  was  made — for  I  think  an 
honest  verbal  agreement,  even  as  indefinite  as  the  above, 
may  be  available  to  rebut  the  intent  to  prefer,  when  the 
instrument  is  not  attacked,  or  the  assignment  is  not  made, 
for  more  than  sixty  days  after  it  is  given — but  on  the 
ground  thafc  the  taking  of  the  mortgage  was  deliberately 
postponed  until  the  debtors  were  in  a  state  of  insolvency, 
and  that  it  w^as  not,  from  the  very  first,  intended  to  be 
taken  until  the  circumstances  of  the  debtors  should  render 
it  necessary  to  do  so. 
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Judgment.  If  the  agreement  is  eliminated,  the  case  comes  within 
OsLER,  the  words  of  the  Act,  for  the  action  to  set  aside  the  mort- 
gage  was  brought  within  sixty  days  after  it  was  given. 
It  is  then  presumed,  as  the  Act  stood  at  the  time  it  was 
given,  to  have  been  made  with  the  prohibited  intent,  and 
that  presumption  is,  I  think,  for  reasons  I  have  given  else- 
where, not  a  rebuttable  one. 

It  has  always  appeared  to  me  that  the  object  of  the  Legis- 
lature in  the  case  of  instruments  made  within  the  arbitrary 
period  of  sixty  days  before  they  were  attacked,  or  before 
the  debtor  made  an  assignment,  was  to  shut  out  all  enquiry 
as  to  the  intent  with  which  they  were  given,  and  to  avoid 
them  for  the  benefit  of  the  general  body  of  the  creditors. 
That  principle  is  by  no  means  novel.  It  is  found  in  the 
138rd  section  of  the  Insolvent  Act  of  1875,  as  it  at  first 
stood.  If  the  instrument  was  executed  earlier  than  sixty 
days  before  it  was  attacked,  or  before  the  assignment,  it 
might  be  supported  by  proof  of  anything  which  would 
rebut  the  intent  to  prefer,  but  if  the  debtor's  affairs  were 
then  in  so  precarious  a  state  as  to  make  insolvency  inevi- 
table sixty  days  afterwards,  it  was  intended  that  the 
-  creditor  should  not  have  the  advantage  he  had  attempted 
to  secure,  at  the  expense  of  the  other  creditors.  Of  course 
if  it  had  been  given  in  pursuance  of  a  prior  valid 
agreement  it  might  be  supported  on  a  different  ground. 
It  would  not  then  be  within  the  statute  at  all. 

Here,  the  agreement,  for  the  reasons  I  have  mentioned, 
is  one  which  it  is  not  open  to  the  creditor  to  invoke,  and 
then  his  security  is  destroyed  by  the  Act,  the  improper 
intent  being  inferred,  and  not  being  open  to  be  rebutted 
by  evidence  of  pressure,  or  of  other  facts  which  might 
have  been  introduced  for  that  purpose  had  the  attagk  upon 
it  been  delayed  a  little  longer. 

As  regards  the  much  debated  subject  of  pressure,  I  must 
add  that  whenever  it  is  available  to  support  an  instrument 
attacked  as  being  an  unjust  preference,  I  consider  the  law 
thereon  in  this  Province  to  be  as  it  is  stated  in  such  cases 
as  McCrae  v.  White  (1883),  9  S.  C.  K  22 ;  Long  v.  Hancock 
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(1885),  12  S.  C.  R.  532 ;  Molsons  Bank  v.  Hatter  (1890),  18  Judgment 

S.  C.  R.  88  ;  and  Slater  v.  Oliver  (1884),  7  0.  R.  158.  osler, 

J.  A. 

Maclennan,  J.  A.  : — 

I  also  am  of  opinion  that  the  appeal  should  be  allowed. 

Moss,  J.A.  : — 

The  chattel  mortgage  in  question  herein  was  made  on 
the  17th  of  October,  1896.  This  action  was  commenced 
on  the  15th  of  December,  1896,  so  that  the  transaction 
has  been  impeached  within  sixty  days. 

The  learned  Chief  Justice  who  tried  the  case  held  (1) 
that  there  was  a  valid  debt,  (2)  that  the  defendants  the 
Crickmores  were  in  fact  insolvent  within  the  meaning  of 
RS.O.  (1887)  ch.  124,  and  the  amendment  thereto,  (3)  that 
the  defendant  Poussette  was  aware  that  the  Crickmores 
were  in  difficulties,  and  he  knew  that  E.  Crickmore  was 
insolvent,  and  had  reasonable  grounds  for  believing  that 
Mrs.  Crickmore  was  also  insolvent,  (4)  that  there  was  no 
prior  agreement  to  give  the  chattel  mortgage,  (5)  that 
the  transaction  was  perfectly  honest  and  straightforward, 
and  (6)  that  pressure  was  exercised,  and  he  dismissed  the 
action. 

The  transaction  is  impeached  as  coming  within  sec. 
2,  sub-sees.  2  and  2  (a)  of  R.  S.  0.  (1887)  ch.  124,  as  am- 
ended by  54  Vict.  ch.  20  (0.). 

The  defendants  seek  to  avoid  the  presumption  of  intent 
to  give  a  preference  upon  the  grounds  of  a  prior  agree- 
ment to  give  the  chattel  mortgage  made  in  February,  1896, 
and  of  pressure  exercised  at  the  time  when  the  mortgage 
was  actually  given. 

The  learned  Chief  Justice  found,  and  I  agree,  that  there 
was  in  fact  no  prior  agreement.  But  if  there  had  been  I 
think  the  principle  of  Clarkson  v.  McMaster  (1895),  25 
8.  C.  R.  96,  should  be  applied  to  the  case.  An  agreement 
that  the  giving  of  the  chattel  mortgage  is  to  be  postponed — 
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Judgment,  because  to  file  it  would  injure  the  debtor's  business — until 
Moss,  liis^  desperate  circumstances  make  it  wholly  imprudent  as 
J- A.  y^oii  unnecessary  to  longer  refrain  from  taking  it,  is  I 
venture  to  think  as  much  opposed  to  the  policy  of  the  law 
as  the  actual  taking  of  a  chattel  mortgage  under  an  agree- 
ment that  it  is  not  to  be  filed  as  required  by  the  statute. 
In  each  case  there  is  concealment  from  the  other  creditors 
of  the  mortgagor  and  the  dealing  should  be  treated  as  void 
ah  initio. 

With  respect  to  the  defence  of  pressure,  in  the  view  I 
take  of  the  case,  and  having  regard  to  the  change  wrought 
in  the  language  of  sub-sees.  (1)  and  (2)  of  sec.  2  of 
54  Yict.  ch.  20  (O.),  in  the  process  of  [recent  revision  of  the 
statutes  of  Ontario,  I  do  not  feel  called  upon  to  express 
any  opinion  as  to  the  extent  of  the  conclusive  or  non- 
conclusive  effect  of  the  presumption  created  by  these 
enactments  in  their  unaltered  form.  But  the  argument 
pressed  upon  us  that  the  pressure  found  to  have  been 
exercised  in  this  case  must,  notwithstanding  the  date  of 
the  transaction,  be  considered  in  dealing  with  the  question 
of  intent,  and  that  taken  in  connection  with  the  finding 
of  honesty  and  good  faith,  it  is  sufficient  to  uphold  the 
transaction,  renders  it  necessary  to  consider  the  question 
whether  pressure  can  be  at  all  invoked  to  support  a 
transaction  occurring  within  sixty  days  of  an  action  to 
impeach  it,  or  of  the  date  of  an  assignment  for  the 
benefit  of  creditors. 

With  great  respect  for  those  who  entertain  a  different 
opinion,  I  am  of  opinion  that  in  any  case  coming  within 
the  prescribed  conditions  of  sub-sections  2  (a)  and  2  (h) 
of  section  2 — assuming  the  presumption  to  be  rebuttable 
— the  doctrine  of  pressure  is  excluded  as  an  element 
in  displacing  intent  to  give  an  unjust  preference.  I  am 
unable  otherwise  to  account  for  the  presence  in  these  sub- 
sections of  the  woids  "  whether  the  same  be  made  volun- 
tarily or  under  pressure." 

There  is  no  doubt  that  before  the  Legislature  enacted 
these  provisions  there  was  much  dissatisfaction  with  the 
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existing  state  o£  the  law  relating  to  pressure,  and  it  seems  Judgment, 
plain  that  the  intention  was  to  deal  with  the  question  Moss, 
of  preferences  to  creditors.  '^'^ 

Sub-sections  2  (a)  and  2  (h)  are  directed  against  prefer- 
ences to  favoured  creditors  as  opposed  to  transactions 
entered  into  with  intent  to  defeat,  hinder,  delay  or  pre- 
judice creditors  generally,  and  were  certainly  intended  to 
effect  some  alteration  in  the  existing  law  with  respect  to 
preferences. 

Under  the  then  existing  law  a  gift,  conveyance,  or 
transfer,  made  to  a  creditor  by  a  debtor  in  insolvent  cir- 
'Cumstances,  or  unable  to  pay  his  debts  in  full,  of  his  own 
mere  motion,  and  as  a  favour  proceeding  voluntarily  from 
himself,  was  presumed  to  have  been  made  with  intent  to 
prefer  or  to  give  an  unjust  preference.  But  no  such  pre- 
sumption arose  with  regard  to  a  conveyance,  or  transfer, 
made  under  pressure  from  the  creditor,  and  not  originating 
with  the  debtor. 

The  object  of  the  Legislature  in  enacting  the  amend- 
ments contained  in  sub-sections  2  (a)  and  2  (b)  was  to 
abolish  the  application  of  the  doctrine  of  pressure  in  sup- 
port of  any  transaction  having  the  effect  of  a  preference 
made  within  sixty  days  before  an  action  to  impeach  it,  or 
an  assignment  under  the  Act,  but  to  leave  the  law  un- 
touched as  regarded  transactions  not  coming  within  the 
sixty  days'  limit. 

It  is  in  substance  declared  that  as  regards  any  trans- 
action with  or  for  a  creditor,  which  has  the  effect  of  giving 
that  creditor  a  preference  over  other  creditors,  it  shall,  if 
within  the  sixty  days'  limit,  be  presumed  to  have  been 
made  with  intent  to  give  an  unjust  preference,  and  to  be 
an  unjust  preference  although  it  may  have  been  made 
under  pressure. 

There  is,  in  effect,  a  declaration  that  the  same  presump- 
tion shall  be  made  in  the  case  of  a  transaction  made  under 
pressure  as  in  the  case  of  a  transaction  shewn  to  be  the  out- 
come of  the  voluntary  or  spontaneous  act  of  the  debtor. 

The  presumption  is  to  be  made  notwithstanding  that  the 
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Judgment,  impeached  conveyance,  or  transfer,  was  made  under 
Moss,  pressure.  A  transfer  to  a  creditor  made  voluntarily,  and 
a  transfer  to  a  creditor  made  under  pressure,  are  put  upon 
the  same  footing  as  regards  presumption  of  intent.  The 
element  of  pressure  is  eliminated  from  the  latter  transaction 
as  it  always  was  from  the  voluntary  transfer  by  the  very 
nature  of  the  case.  The  statute  declares  pressure  to  be  as 
nothing  against  the  presumption  in  the  prescribed  cir- 
cumstances. 

Then  coupling  it  with  something  else  cannot  give  it 
vitality  to  assist  in  displacing  the  presumption  which  the 
statute  declares  shall  exist  notwithstanding  the  fact  of 
pressure.  The  sum  total  cannot  be  increased  by  adding 
nothing  to  something. 

I  think  the  effect  of  the  legislation  is  that  in  seeking  to 
displace  the  intent  and  to  negative  unjust  preference  in  a 
transaction  coming  within  the  conditions  of  these  sub- 
sections pressure  is  to  be  left  out  as  a  factor. 

The  result  as  regards  this  case  is  that  there  is  nothing 
to  rebut  the  presumption  of  intent  to  give  a  preference, 
and  having  regard  to  the  other  circumstances  the  trans- 
action comes  within  sub-section  2  (a)  of  section  2. 

Burton,  C.  J.  0. : — 

This  appeal  involves  the  re-consideration  of  the  con- 
struction to  be  placed  upon  section  2  of  the  Assignments 
and  Preferences  Act,  with  the  additional  light  thrown  upon 
it  by  the  enactment  of  last  session,  which  adopts  and  con- 
firms the  opinions  of  those  Judges  who  had  interpreted  the 
presumption  of  intent  referred  to  in  that  section  as  a 
rebuttable  presumption.  I  was  one  of  those  who  adopted 
that  view  of  the  enactment,  but  I  am  free  to  confess  that  i£ 
I  had  been  legislating  on  the  subject,  instead  of  interpret-' 
ing  the  language  of  the  Legislature,  I  should  have  inclined 
to  the  view  that  when  a  transaction  occurs  so  shortly 
before  the  insolvency,  it  might,  in  order  to  avoid  nice 
enquiries  about  the  intent  of  the  parties,  have  been  better 
to  have  declared  that  it  should  be  absolutely  void. 
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There  was  a  time  when  the  doctrine  of  pressure  had  Judgment, 
been  carried  to  such  a  length  that  the  mere  fact  of  a  Burton, 
demand  having  been  made  on  the  debtor  and  the  finding  C.J.O. 
that  that  had  something  to  do  with  bringing  about 
the  transfer  sought  to  be  impeached  were  sufficient  for 
the  Court  to  hold  it  not  to  be  a  fraudulent  preference. 
This  amounted  in  some  cases  almost  to  a  scandal,  and  it  is 
not  surprising  that  a  very  general  opinion  prevailed  that 
the  legislation  in  question  was  intended  to  do  aw^ay  in 
certain  cases  with  that  doctrine  altogether,  and  it  has  been 
held  by  some  J udges  that  so  far  as  pressure  is  concerned 
the  presumption  referred  to  in  the  statute  was  intended  to 
be  irrebuttable.  That  never  has  been  my  view,  and  when 
we  consider  the  tendency  of  some  of  the  more  recent 
decisions  as  I  read  them,  I  cannot  say  that  I  consider  such 
a  change  desirable. 

I  think  the  proper  construction  to  place  upon  the  sec- 
tion is  that  if  the  transaction  is  impeached  within  sixty  days 
it  shall  be  presumed  to  be  made  with  the  prohibited  intent, 
so  as  to  render  it  unnecessary  for  the  party  attacking  it  to 
go  further  than  to  shew  that  it  occurred  within  the  sixty 
days  ;  the  onus  of  rebutting  the  presumption  of  an  intent 
to  prefer  is  then  shifted  so  that  the  person  supporting  the 
impeached  transaction  undertakes  the  very  onerous  task 
of  shewing  it  to  be  valid. 

But  I  do  not  understand  that  the  presumption  as  to 
pressure  any  more  than  any  other  matter  which  would  go 
to  rebut  the  intent  is  irrebuttable.  All  that  is  meant  by 
introducing  the  words  "  or  under  pressure  "  is,  I  think,  to 
provide  for  all  cases  occurring  within  the  sixty  days  ;  but 
in  all  cases  it  is  still  open  to  the  party  supporting  the  im- 
peached transaction  to  prove  that  facts  and  circumstances 
exist  which  will  rebut  the  presumption,  as  for  instance, 
that  a  valid  written  agreement  was  made  and  registered 
before  the  sixty  days,  or  any  other  matter,  including  clear 
and  conclusive  evidence  that  it  was  by  reason  of  the 
pressure  that  the  transfer  was  made,  otherwise  we  should 
;have  the  extraordinary  state  of  things  that  sixty-one  days 
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Judgment,  before  the  action  a  transfer  brought  about  by  pressure 
Burton,  might  be  good,  but  not  if  made  a  day  later,  although  the 
C-J.O.  statute  provides  that  it  shall  be  a  presumption  merely.  I 
think  there  is  nothinoj  in  the  lanoruasfe  of  the  Act  to  shew 
that  the  presumption  of  intent  is  rebuttable  in  the  one 
case  and  not  in  all.  A  fuller  investigation  of  the  matter 
in  the  light  of  the  recent  legislation  induces  me  to  qualify 
what  I  appear  to  have  said  in  Lawson  v.  McGeoch  (1893), 
20  A.  R.  464,  and  I  think  I  mast  hold  that  the  only  effect 
of  the  amendment  is  to  shift  the  onus. 

In  the  present  case,  the  learned  Judge  found  at  the  trial 
that  the  impeached  transaction  was  perfectly  honest,  and 
no  one  can  read  the  evidence  without  being  impressed 
with  lhat  view  ;  and  he  holds,  as  is  also  clear,  that  there 
was  an  actual  debt,  and  that  the  transaction  was  valid 
both  at  common  law  and  under  the  statute  of  Elizabeth. 
But  he  finds  also  that  Crickmore  was  insolvent  to  the 
knowledge  of  Poussette,  and  that  Poussette  had  also  reason- 
able grounds  for  believing  that  Mrs.  Crickmore  was  insol- 
vent at  the  time  the  mortgage  was  given;  and  he  finds  that 
they  were  both  insolvent  according  to  his  view  of  the  law. 
But  the  debt  being  honest  and  the  mortgage  having  been 
given,  not  with  the  real  and  substantial  intent  to  give  a 
preference,  but  by  reason  of  the  pressure  and  the  moral 
obligation  to  carry  out  the  promise,  he  holds  it  good. 

The  question,  therefore,  seems  to  arise  squarely,  whether, 
the  onus  being  upon  the  mortgagees  to  support  tbe  transac- 
tion, there  is  evidence  here  to  warrant  the  conclusion  at 
which  the  learned  Judge  has  arrived.  If  this  had  been  a 
<;ase  not  within  the  sixty  days,  I  think  that  his  finding, 
treating  the  question  as  I  think  it  should  be  dealt  with,  as 
to  what  was  the  dominant  motive  in  giving  the  mortgage, 
would  not  be  interfered  with  in  an  appellate  court ;  and 
no  difficulty  arises  here,  as  is  too  frequently  the  case  in 
transactions  of  this  kind,  as  to  the  credibility  of  the 
parties.  I  place  the  most  implicit  reliance  on  the  state- 
ments of  the  parties,  and  can  only  regret  the  reckless  man- 
ner in  which  this  unfortunate  lady's  means  have  been 
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frittered  away.   But  there  are  many  circumstances  beyond  Judgment, 
the  mere  fact  that  the  debt  was  honestly  due  to  be  looked  Burton, 
at.    A  very  large  part  of  the  debt  was  at  one  time  amply  C.J.O. 
secured,  and  that  security  was  given  up  to  enable  Crick- 
more  to  obtain  a  loan,  and  from  that  loan  an  amount  of 
$4,800  of  the  debt  to  Poussette  was  actually  paid,  but  on 
the  earnest  entreaties  of  Mr.  and  Mrs.  Crickmore  $1,000 
was  advanced  from  it  to  Mrs.  Crickmore.    Crickmore  then 
said  he  was  willing  to  give  a  chattel  mortgage  if  Poussette 
required  it,  and,  although  it  was  not  then  taken,  it  tends 
to  confirm  the  evidence  that  when  it  was  given  it  was  in 
consequence  of  Poussette  insisting  upon  it. 

I  find  it  very  difficult  to  say  that  the  learned  Judge 
was  wrong  in  holding  that  the  intent  to  prefer  was  dis- 
proved, and  I  am  of  opinion,  therefore,  that  we  ought  not 
to  interfere  with  his  finding. 

Appeal  allowed,  Burton,  C.  J.  0.,  dissenting, 

R.  S.  C. 
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Fisher  v.  Fisher. 

Benevolent  Society — Life  Insurance — Construction  of  Certificate — Designa- 
tion of  Beneficiary — Insurance  forBenefitof  Wife—R.S.  0.  ( 1887 )ch.  136. 

An  application  for  a  benevolent  society's  certificate  stated  that  the 
insurance  money  was  to  be  paid  to  the  applicant's  wife,  and  the  cer- 
tificate as  issued  and  accepted  provided  that  the  money  should,  upon 
the  death  of  the  member,  be  paid  to  his  wife,  or  such  other  benefi- 
ciary or  beneficiaries  as  he  might  in  his  lifetime  have  designated  in 
writing  indorsed  on  the  certificate,  and  in  default  of  any  such  desig- 
nation to  his  legal  personal  representatives  : — 

Held^  OsLER,  J.  A. ,  dissenting,  that  the  certificate  came  within  the  Act  to 
secure  to  wives  and  children  the  benefit  of  life  assurance,  R.S.O. 
(1887)  ch.  136,  and  that  the  wife's  interest  was  not  afiected  by  an 
absolute  assignment,  endorsed  upon  it,  by  the  assured  to  a  creditor. 

Judgment  of  Street,  J. ,  28  0.  R.  459,  reversed. 

Statement.  This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  Street,  J.,  reported  28  0.  R  459. 

The  plaintiff  was  the  widow  of  James  T.  Fisher,  and 
the  defendant  was  his  brother.  The  action  was  brought 
to  recover  S885  received  by  the  defendant  upon  a  policy 
or  certificate  of  insurance  upon  the  life  of  James  T.  Fisher, 
issued  on  the  19th  of  May,  1888,  by  the'  Commercial 
Travellers'  Mutual  Benefit  Society. 

By  the  policy  or  certificate  the  society  promised  to  pay 
the  amount  of  the  insurance  upon  the  death  of  the  assured 
"  to  Mrs.  Agnes  E.  E.  Fisher,  his  wife,  or  such  other  bene- 
ficiary or  beneficiaries  as  the  said  James  Thorburn  Fisher 
may  in  his  lifetime  have  designated  in  writing  endorsed  on 
this  certificate,  and  in  default  of  any  such  designation  to 
his  legal  representatives." 

The  application  for  the  insurance  was  made  on  the  7th 
of  May,  1888,  and  in  that  application  the  applicant,  in 
answer  to  the  printed  direction,  "  Give  full  name  and 
relationship  of  the  person  or  persons  to  whom  you  desire 
your  death  loss  paid,"  wrote  "  wife,  Agnes  E.  E.  Fisher." 

On  the  12th  of  April,  1892,  the  assured  endorsed  upon 
the  policy  an  absolute  assignment  to  the  defendant,  and 
notice  of  the  assignment  was  given  by  the  defendant  to 
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the  society,  and  all  premiums  were  afterwards  paid  by 
him.  This  assignment,  though  absolute  in  form,  was 
intended  only  as  security  for  the  payment  of  two  notes 
for  $75  each,  made  by  the  assured  in  favour  of  the  defen- 
dant, and  subsequently  the  defendant,  from  time  to  time, 
made  additional  advances  to  the  assured,  there  being,  how- 
ever, no  agreement  that  these  advances  were  to  be  repaid 
out  of  the  insurance  money.  On  the  14th  of  November, 
1895,  the  assured  died,  and  on  the  18th  of  January,  1896, 
the  defendant  received  $835  as  the  amount  due  upon  the 
policy. 

After  the  death  of  the  assured  correspondence  took  place 
between  the  plaintiff  and  the  defendant  as  to  the  disposi- 
tion to  be  made  of  the  money  received  by  the  defendant, 
the  effect  of  this  correspondence  being  set  out  in  the  report 
below. 

The  action  was  tried  at  Toronto  on  the  20th  of  April, 
and  22nd  of  May,  1897,  before  Street,  J.,  who  on  the 
29th  of  May,  1897,  gave  judgment  in  the  defendant's  favour. 

The  plaintiff  appealed  and  the  appeal  was  argued  before 
Burton,  C.  J.  O.,  Osler,  and  Maclennan,  JJ.  A.,  on  the 
31st  of  January,  1898. 

McCarthy,  Q.C.,  and  Tf.  /.  McWhinney,  for  the  appel- 
lant. The  plaintiff  is  named  in  the  application  as  the 
beneficiary  and  the  certificate  based  upon  and  issued  in 
pursuance  of  that  application  also  names  the  plaintiff  as 
beneficiary,  so  that  the  certificate  is  subject  to  the  provi- 
sions of  the  Act  to  secure  to  wives  and  children  the  benefit 
of  life  insurance,  R.  S.  O.  (1887)  ch.  136,  and  a  trust  has 
been  created  in  favour  of  the  plaintiff  which  the  assured 
could  not  revoke.  The  provision  in  the  certificate  in  refer- 
ence to  a  change  of  beneficiaries  must  be  limited  by  the 
provisions  of  that  Act,  and  the  only  change  that  could  be 
made  by  the  assured  would  be  one  in  accordance  with  the 
.provisions  of  that  Act,  and  the  assignment  to  the  defen- 
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Argument,  dant  was  wholly  inoperative  :  see  In  re  Eaton  (1893),  23 
O.  R  593  ;  Scott  v.  Scott  '(1890),  20  O.  R.  313;  Carey  v. 
Carey  (1854),  6  Ir.  Ch.  Rep.  255  ;  In  re  Delmar  Chari^ 
table  Trust,  [1897]  2  Ch.  163.  The  plaintiff  is  not  estopped 
by  what  took  place  after  the  death  of  the  assured  before 
she  was  aware  of  her  legal  position. 

Aylesworth,  Q.C.,  for  the  respondent.  The  certificate  in 
question  was  not  subject  to  the  provisions  of  the  Act  to 
secure  to  wives  and  children  the  benefit  of  life  insurance, 
there  being  on  the  face  of  the  certificate  the  right  reserved 
to  the  assured  to  change  the  beneficiaries  if  he  saw  fit,  and 
the  assignment  by  the  assured,  pursuant  to  this  power,  to 
the  defendant,  must  be  upheld.  The  application  cannot 
control  the  provisions  of  the  certificate  actually  issued. 
Even  if,  strictly  speaking,  the  plaintiff  was  entitled  to  the 
insurance  money  she,  with  full  knowledge  of  the  facts, 
agreed  that  the  defendant  should  keep  the  money  on 
account  of  his  claim  against  the  assured,  and  she  is 
estopped  from  now  claiming  the  fund. 

McCarthy,  Q.C.,  in  reply. 

March  15th,  1898.    Burton,  C.J.O.:— 

So  far  back  as  1865  the  Legislature  very  wisely  and 
humanely  passed  an  Act  to  secure  to  wives  and  children 
the  benefit  of  life  assurance,  but,  having  regard  to  the 
intercvsts  of  creditors,  endowment  policies  were  not  included 
within  its  provisions,  it  being  thought,  not  probably  with- 
out some  reason,  that  the  Act  might  be  used  by  dishonest 
persons  as  a  means  of  protecting  against  creditors  for  a 
number  of  years  a  fund  which  might  at  the  maturity  of 
the  policy  be  appropriated  by  them  to  their  own  use 
instead  of  the  support  of  the  wife  and  children,  when,  as 
originally  intended,  the  moneys  were  payable  at  his  death 
as  a  provision  for  them. 

With  the  wisdom  or  unwisdom  of  the  change  we  are 
not  concerned,  and  I  only  refer  to  it  for  the  purpose  of 
shewing  that  when  once  a  policy  was  issued  in  favour  of 
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wife  or  childrea  it  became  an  irrevocable  trust,  placing  it  Judgment, 
not  only  beyond  the  reach  of  creditors  but  beyond  the  Burton, 
control  of  the  husband.  C.J.O. 

In  the  amendments  passed  from  time  to  time  power  has 
been  given  to  vary  the  apportionment  of  the  insurance 
fund  from  time  to  time,  but  only  in  keeping  with  the 
provisions  of  the  Act  among  those  who  by  recent  legisla- 
tion are  styled  "  preferred  beneficiaries,"  but  not  so  as  to 
alienate  it  from  them  or  dispose  of  it  to  a  stranger. 

The  only  question  upon  which  I  have  felt  any  serious 
doubt  in  this  case  was  as  to  whether  the  policy  came 
within  the  Act  for  securing  to  wives  and  children  the 
benefit  of  life  assurance  or  whether  it  was  an  ordinary 
voluntary  settlement  of  the  policy  irrespective  of  that  Act, 
no  reference  being  made  in  any  of  the  documents  to  it. 

I  find  that  a  similar  question  was  raised  in  England 
in  a  case  of  Holt  v.  Everall  (1876),  2  Ch.  D.  266,  and 
decided  in  the  Court  of  Appeal  shortly  after  the 
passing  of  the  Married  Woman's  Property  Act  of  1870, 
which  contained  a  clause  similar  to  that  found  in  our  Act. 

The  question  there  arose  under  the  91st  section  of  the 
Bankruptcy  Act  of  1869,  which  made  void,  as  against  the 
trustee,  all  settlements  by  a  trader  who  became  bankrupt 
within  two  years  after  the  date  of  the  settlement. 

There  was  nothing  upon  the  face  of  the  policy  or  in  the 
application  to  shew  that  it  was  taken  out  relying  upon 
the  provisions  of  the  Married  Woman's  Property  Act  or 
making  any  reference  to  it.  Hall,  V.-C,  held  that  the 
trustee  in  bankruptcy  was  entitled  to  treat  the  settlement 
as  void,  but  his  judgment  was  reversed  by  the  Court  of 
Appeal. 

Lord  Justice  James  used  this  language:  "The  policies 
were  granted  in  1871  and  expressed  to  be  effected  by  a 
married  man  on  his  own  life,  and  on  the  face  of  them  to 
be  for  the  benefit  of  his  wife.  Now  the  Act  says  that 
such  policies  shall  be  for  the  benefit  of  his  wife,  and  shall 
not  be  subject  to  the  control  of  the  husband  or  of  his 
creditors,  or  form  part  of  his  estate.  *  *  The  policies 
are  then  prima  facie  within  that  section." 
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Judgment.  The  clause  of  the  Act  [R.  S.  0.  (1887)  ch.  136,  sec.  5] 
Burton,  bearing  upon  the  case  before  us  is  this  (omitting  some 
C.J.O.     immaterial  portions) : 

"  In  case  a  policy  o£  insurance  effected  by  a  man  on  his 
life  is  expressed  upon  the  face  of  it  to  be  for  the  benefit 
of  his  wife  or  of  his  wife  and  children  or  any  of  them 
*  *  such  policy  shall  enure  and  be  deemed  a  trust  for 
the  benefit  of  his  wife  for  her  separate  use,  and  of  his 
children  or  any  of  them  according  to  the  intent  so  ex- 
pressed or  declared,  and  so  long  as  any  object  of  the 
trust  remains  the  money  payable  under  the  policy  shall 
not  be  subject  to  the  control  of  the  husband  or  his  credi- 
tors, or  form  part  of  his  estate  when  the  sum  secured  by 
the  policy  becomes  payable." 

It  was  at  one  time  considered  very  doubtful  whether 
this  Act  applied  to  assurance  granted  by  friendly  or  benev- 
olent societies,  but  this  was  set  at  rest  by  the  Act  51  Vict, 
ch.  22  (0.),  which  was  for  a  short  time  in  force,  and  after- 
wards by  the  Act  of  1892,  and  a  contract  of  insurance  by  a 
friendly  society  may  now  be  issued  in  favour  of  a  wife  or 
children  subject  to  all  the  provisions  of  the  Act  to  secure 
to  them  the  benefits  of  life  assurance. 

If  a  policy  in  favour  of  the  wife  had  been  granted  by  a 
life  assurance  company  in  this  form  it  could  not  admit  of 
doubt  that  a  trust  would  have  been  created  in  her  favour 
subject  only  to  the  right  of  the  assured  to  alter  the  appor- 
tionment in  the  manner  provided  in  the  Act.  That  is,  as 
I  have  said,  among  the  children  or  other  persons  now 
known  in  the  Acts  as  "  preferred  beneficiaries  "  but  only  in 
the  case  of  her  death  in  the  lifetime  of  the  assured  would 
he  be  entitled  to  make  a  fresh  declaration  of  apportion- 
ment to  a  stranger. 

This  then  being  the  state  of  the  law  the  husband  of  the 
plaintifi'  applied  to  the  Commercial  Travellers'  Mutual 
Benefit  Society  for  an  assurance  on  his  life  in  favour  of 
his  wife,  the  present  plaintiff",  and  a  policy  or  certificate 
was  issued  in  her  favour.  If  the  policy  in  question  had 
issued  to  a  stranger  or  such  other  beneficiary  or  benefici- 
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aries  as  the  said  James  Thorburn  Fisher  should  in  his  life-  Judgment, 
time  designate  in  writing  indorsed  on  the  certificate  and  in  Burton, 
default  of  any  such  designation  to  his  legal  representatives  C.J.O. 
I  could  understand  the  construction  placed  upon  it  by  the 
learned  trial  Judge  to  the  extent  of  holding  that  the 
declaration  was  revocable,  but  in  my  judgment  the  policy 
in  this  case  operated  as  a  settlement  in  trust  for  his  wife 
and  placed  it  entirely  be\^ond  his  control. 

The  society  must  be  presumed  to  know  the  law  and  we 
find  them  using  a  printed  form  in  which  the  plaintiff, 
described  as  his  wife,  is  designated  as  the  beneficiary.  I 
scarcely  understand  the  learned  Judge  when  he  says: 
"  There  is  no  designation,  either  on  the  face  of  the  certifi- 
cate or  elsewhere,  constituting  Mrs.  Fisher  a  beneficiary." 
It  could  scarcely  be  necessary  for  the  deceased,  after  apply- 
inof  for  the  assurance  in  favour  of  his  wife  and  after  the 
policy  had  issued  in  that  form,  to  go  through  the  most  un- 
necessary form  of  writing  on  the  policy  "  I  declare  Mrs. 
Fisher  to  be  a  beneficiary  under  this  policy,"  although  if 
she  had  been  a  strano^er  and  not  his  wife  he  mio^ht  have 
defeated  her  claim  by  designating  another  person  as  bene- 
ficiary, but  he  had  no  power  to  defeat  her  claim  except  by 
non-payment  of  the  premiums. 

But  the  deceased  treated  the  policy  as  if  it  had  been 
issued  in  his  favour  and  instead  of  designating  any  person 
as  a  beneficiary  he  professed  to  assign  it  absolutely  to  his 
brother,  although  by  a  contempora,neous  memorandum  it 
was  taken  only  as  security. 

The  learned  Judge  says  :  "  I  cannot  view  the  statement 
in  the  application  that  the  money  was  to  be  paid  to  the 
plaintiff  as  affecting  the  matter.  There  is  no  contract  be- 
tween the  deceased  and  the  plaintiff ;  nor  between  the 
plaintiff  and  the  society,"  but  this  surely  is  losing  sight  of 
the  provision  of  the  statute  which  declares  that  such  a 
policy  operates  as  a  settlement  in  favour  of  the  wife  of  the 
money  secured  by  the  instrument,  noi*  was  any  rectifica- 
tion necessary,  and  I  do  not  agree  with  the  learned  Judge 
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Judgment,   that  the  deceased  had  a  right  to  revoke  this  trust  in  favour 
Burton,    of  his  wife.    It  comes  within  the  very  terms  of  the  statute 
C.J.O.     making  it  an  irrevocable  trust. 

Whichever  way  this  case  is  decided  it  will  operate 
harshly  upon  some  one,  but  the  defendant  had  the  certifi- 
cate in  his  possession,  saw  that  it  was  issued  in  favour  of 
the  wife,  and  was  bound  to  know  the  law.  The  wife,  on 
the  contrary,  was  under  the  impression  that  the  policy  wa& 
payable  to  tlie  defendant,  and,  subject  to  the  payment  of 
his  charge,  was  available  for  the  payment  of  her  husband's 
debts. 

So  late  as  November,  1895,  the  defendant  wrote  to  the 
plaintiff:  The  policies  in  the  Commercial  Travellers' Mutual 
Benefit,  both  here  and  in  Toronto,  are  payable  to  me,"  and 
she  does  not  appear  to  have  become  aware  of  the  actual 
facts  until  shortly  before  the  commencement  of  this  action. 
She  was,  therefore,  authorizing  the  payment  of  the  sums 
referred  to  under  the  impression  that  the  money  belonged 
to  her  husband's  estate  and  was  properly  applicable  to  his 
debts,  and  what  she  said  or  did  under  such  circumstances 
cannot  be  treated  as  a  ratiticatioD  or  recognition  of  the 
payments  as  binding  upon  her.  If  the  defendant  had,  as  he 
should  have  done,  advised  her  that  she  was  the  person 
entitled  to  the  policy  moneys,  and  she  had  then  chosen  to 
ratify  his  claim  and  assent  to  the  payments,  a  very  different 
case  would  have  been  presented.  As  it  is,  I  think  the 
deceased  had  no  power  to  make  the  transfer,  and  the 
plaintiff  is  entitled  to  recover  the  money  which  the  defen- 
dant wrongfully  received. 

The  plaintiff's  counsel  consented  that  the  moneys 
advanced  by  the  defendant  for  premiums  should  be 
deducted. 

The  appeal  therefore  should,  in  my  opinion,  be  allowed 
and  judgment  entered  for  the  plaintiff  for  the  amount  less 
the  premiums  and  interest  upon  them  from  the  time  they 
were  advanced. 
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MaCLENNAN,  J. a.  :—  Judgment. 

Maclennan, 

I  agree  with  the  judgment  of  the  Chief  Justice  that  if 
this  case  had  depended  on  the  last  ground  on  which  the 
learned  Judge  has  placed  it  it  could  not  be  upheld.  The 
appellant  cannot  be  estopped  by  anything  she  said  or  did 
while  in  ignorance,  as  she  was,  that  her  name  was  men- 
tioned in  the  certificate  ;  or  while  she  believed  what  the 
defendant  had  written  to  her  nine  days  after  her  husband's 
death,  that  the  policy,  that  is  the  certificate,  was  payable 
to  him. 

The  real  difficulty  in  the  appellant's  way  is  the  language 
of  the  certificate.  It  was  issued  on  the  19th  of  May,  1888, 
a  short  time  after  the  Act  51  Vict.  ch.  22  (0.)  extending  the 
Act  relating  to  insurance  for  the  benefit  of  wives  and  chil- 
dren, R.  S.  O.  (1887)  ch.  136,  to  the  certificates  of  benevolent 
societies.  The  application  is  dated  on  the  8th  of  May,  and 
to  question  10,  "  Give  full  name  and  relationship  of  the 
person  or  persons  to  whom  you  desire  your  death  loss 
paid,"  the  answer  is,  "  Wife,  Agnes  E.  E.  Fisher."  There 
is  nothing  else  that  is  important  in  the  application.  The 
constitution  and  by-laws  of  the  society  declare  that  its 
object  is  to  provide  for  the  payment  of  benefits  to  families, 
heirs,  or  legal  representatives  of  its  deceased  members, 
limited  by  by-law  13  to  $1,000  in  each  case.  The  certificate 
itself  when  issued  is  in  the  form  of  a  covenant  by  the 
society  to  pay  the  benefit  "  to  Mrs.  Agnes  E.  E.  Fisher,  his 
wife,  or  such  other  beneficiary  or  beneficiaries  as  the  said 
James  Thorburri  Fisher  may  in  his  lifetime  have  designated 
in  writing  endorsed  on  this  certificate,  and  in  default  of  any 
such  designation  to  his  legal  representatives."  I  find  this 
designation  of  the  beneficiary  by  no  means  easy  of  construc- 
tion. There  are  three  beneficiaries  mentioned,  namely,  the 
wife,  the  other  beneficiary  who  may  be  designated  in  writing 
endorsed,  and  the  legal  representatives.  My  brother  Street 
in  effect  thinks  there  are  only  two,  and  that  in  order  to  be- 
come a  beneficiary  the  wife  must  be  endorsed  as  such.  The 
best  opinion  I  have  formed  is  that  there  are  three.  There 
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Judgment,   are  two  alternatives,  first,  the  wife,  second,  such  other,  etc. ; 

Maclennan,  that  is  to  say,  the  wife  may  take  without  being  designated 
by  endorsement.  That  follows  I  think  from  the  words, 
such  other,  etc.,  as  etc.;  other  than  who  ?  it  must  be  other 
than  the  wife,  that  is,  the  wife  is  excluded  from  those  in 
whose  favour  an  endorsement  may  be  made.  The  cove- 
nant is  to  pay  the  wife,  or,  some  other  person,  that  other 
person  to  be  designated  by  endorsement.  Then  when  the 
endorsement  is  made,  the  covenant  is  to  pay  the  wife  or  the 
brother ;  and  the  legal  representatives  are  now  altogether 
out  of  the  case,  and  it  is  between  the  wife  and  the  brother 
alone.  Now,  having  regard  to  the  objects  of  this  society, 
and  the  intention  of  the  settlor,  who  was  the  covenantee, 
and  from  whom  the  consideration  moved,  as  expressed  in 
his  application  which  is  referred  to  in  the  covenant,  I 
think  its  true  construction  is  that  if  the  deceased  had 
made  no  endorsement  in  favour  of  any  other  person  the 
wife  surviving  would  have  taken  the  benefit.  In  Wicksteed 
v.  Monro  (1886),  13  A.  R.  486,  it  was  held  that  where  the 
w^ife  or  child,  on  whom  a  policy  has  been  settled,  dies  before 
the  assured  the  settlement  or  trust  lapses,  and  the  policy 
becomes  the  property  of  the  assured  himself.  So  I  think 
the  meaning  of  this  policy  is  that  it  is  for  the  wife,  but  if 
the  wife  should  die  before  the  husband,  or,  in  other  words, 
subject  to  the  wife's  right,  the  member  may  designate  some 
one  else  as  the  beneficiary,  and  in  default  then  it  is  to  go  to 
his  personal  representatives. 

The  effect  of  Wicksteed  v.  Monro  is  that  a  declaration 
under  the  Act  in  favour  of  wife  or  child  is  not  a  complete 
disposition  of  the  policy  ;  there  is  a  contingent  reversion 
in  the  settlor,  in  the  event  of  his  surviving  the  wife  or 
child.  Therefore,  in  the  present  case,  although  in  his  appli- 
cation the  deceased  designated  his  wife  as  the  only  benefi- 
ciary, it  was  proper  in  the  certificate  itself  to  provide  for 
the  case  of  her  not  surviving  her  husband.  The  certificate 
begins  by  referring  to  the  application  and  the  representa- 
tions contained  therein ;  and  I  think  such  a  construction 
should  if  possible  be  put  upon  the  certificate  as  to  har- 
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monize  the  two  instruments.  The  construction  of  my  Judgment, 
brother  Street  disappoints  altogether  the  intention  of  the  Maclennan, 
husband  as  expressed  in  the  application  ;  for  in  his  view  the 
wife  never  had  any  interest  at  all,  and  could  not  have  any, 
unless  designated  by  indorsement.  To  hold  that  the  wife 
took  an  interest  only  until  her  husband  designated  some 
one  else  by  endorsement  would  enable  him  to  defeat  the 
trust  which  he  had  created,  and  which  he  had  clearly  in- 
tended by  the  terms  of  his  application  to  make  indefeasible. 
While  the  construction  which  I  think  is  the  correct  one  is 
consistent  with  the  settlor's  intention,  and  with  the  spirit 
of  the  Act,  which  is  that  such  settlements  once  made  are 
beyond  the  control  of  the  settlor,  it  is  also  consistent 
with  the  endorsement  made  by  the  deceased  in  favour  of 
the  defendant,  whereby  he  assigns  to  him,  nob  the  whole 
policy,  or  the  whole  interest  therein,  but  onl}^  his  own 
right,  title  and  interest  therein,  that  is,  as  I  conceive,  his 
contingent  interest,  in  the  event  of  his  surviving  his  wife. 

Although  this  is  the  best  conclusion  to  which  I  have 
been  able  to  come,  I  cannot  say  that  I  am  free  from  doubt. 
The  covenant  is  with  the  husband,  the  consideration  comes 
from  him  alone.  The  covenant  when  endorsed  as  it  is,  is 
to  pay  the  wife  or  the  brother.  If  the  terms  of  the  appli- 
cation and  the  Act  relating  to  insurances  for  the  benefit  of 
wives  and  children  are  left  out  of  view,  the  society  might 
pay  either  the  one  or  the  other ;  and  having  paid  the 
brother,  the  obligation  would  be  discharged.  I  think,  how- 
ever, the  application  and  the  Act  cannot  be  disregarded  and 
that  the  plaintiff  is  entitled  to  recover. 

OSLER,  J.  A.: — 

The  right  of  a  person  who  desires  to  effect  an  insurance 
on  his  own  life  in  any  lawful  manner,  subject  to  such 
terms  and  upon  such  conditions  as  he  pleases  and  as  the 
insurance  company  assent  to,  or  to  settle  it  at  his  will  and 
pleasure  by  means  of  any  other  instrument  outside  the 
four  corners  of  the  contract  of  insurance  itself,  is  not 
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Judgment,    restricted  by  the  Act,  R.  S.  O.  (1887)  ch.  136,  the  pro- 
OsLBR,     visions  of  which  are  now  found  in  the  Ontario  Insurance 
J-^-       Act,  R  S.  0.  ch.  203,  sec.  159  et  seq.    The  effect  of  these 
provisions  is  to  enable  a  person  to  insure  his  or  her  life  in 
the  manner  prescribed  and  to  free  such  insurance  from  the 
'  claims  of  creditors  and  exempt  it  from  his  own  control 
save  to  the  extent  permitted  by  the  Act. 

Such  an  insurance  is  one  where  by  the  contract  of 
insurance  itself  or  by  some  instrument  in  writing  attached 
to  or  endorsed  on  it  or  sufficiently  identifying  it  the 
assured  declares  that  the  insurance  money  is  to  be  for  the 
husband,  wife,  children,  grandchildren,  or  mother  of  the 
assured.  In  that  case  the  contract  or  declaration,  by  the 
terms  of  the  Act,  creates  a  trust  in  favour  of  the  bene- 
ficiary according  to  the  intent  so  expressed  or  declared. 
That  is  what  is  authorized  by  the  Act  and  the  consequence 
of  it  if  done. 

It  is  not  necessary  that  the  policy  or  other  instrument 
should  be  expressed  to  be  made  in  pursuance  of  the  Act. 
If  it  is  such  a  policy  or  declaration  as  is  mentioned  in  the 
Act  that  is  sufficient :  Holt  v.  Everall  (1876),  2  Ch.  D.  266. 

That  is  not  the  case  here.  There  is  nothing  in  the  Act 
which  prevents  the  assured,  when  effecting  the  insurance 
or  while  the  subject  remains  in  his  own  power,  from 
attaching  such  condition  as  he  pleases  to  any  settlement 
he  may,  by  the  policy  or  otherwise,  be  minded  to  make 
upon  any  of  the  persons  mentioned  in  the  Act,  or  from 
retaining  by  the  terms  of  the  settlement  an  interest  in  the 
property,  or  a  right  to  revoke,  alter,  or  modify  the  settle- 
ment. Such  an  instrument  takes  effect  in  accordance  with 
the  general  law  ;  it  is  not  one  within  or  protected  by 
the  Act. 

In  the  case  at  bar  I  agree  with  Street,  J.,  that  in 
construing  the  instrument  we  can  derive  no  assistance 
from  the  application.  The  certificate  does  not  import 
the  application  into  it  or  make  it  part  of  its  terms, 
and  it  is  those  terms  alone  which  we  have  to  construe. 
We  are  bound  to  assume  that  the  assured  was  satisfied 
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with  the  form  in  which  it  issued,  though,  as  regards  the  Judgment. 
iDeneficiary,  it  varied  from  the  request  made  by  the  appli-  rOsLER, 
cation  :  Yelland  v.  Yelland  (1898),  ante  p.  91.  I  also  agree 
with  my  learned  brother  that  Mrs.  Fisher,  the  wife  of  the 
assured,  is  not  named  therein  as  the  beneficiary.  That 
might  have  been  but  was  not  done,  for  the  contract  of  the 
company  is  to  pay,  not  "  to  Mrs.  Agnes  E.  Fisher,  his  wife," 
but  "to  Mrs.  Agnes  E.  E.  Fisher,  his  wife,  or  such  other 
beneficiary  or  beneficiaries  as  the  said  James  Thorburn 
Fisher  may  in  his  lifetime  have  designated  in  writing 
endorsed  on  this  certificate,  and  in  default  of  any  such 
designation  to  his  legal  representatives." 

The  Act  does  not  forbid  such  a  contract  or  settlement, 
but  it  is  not  one,  even  prima  facie,  within  the  Act,  and 
we  have  no  right,  in  my  opinion,  to  construe  it  by  the  Act 
or  otherwise  than  as  if  the  name  of  a  stranger  instead  of 
the  wife  had  been  inserted  in  the  clause  above  quoted. 
By  the  terms  of  the  policy  itself,  the  designation  of 
the  wife  as  beneficiary  is  qualified  by  the  reservation 
of  the  right  of  the  settlor  to  name  some  other  person  or 
persons  as  such,  and  this  he  has  done  by  the  assignment 
to  the  defendant  endorsed  upon  the  policy  and  the  direc- 
tion that  payment  is  to  be  made  to  him.  To  say  that 
because  he  thereby  purports  only  to  assign  his  right  and 
interest  he  assigned  merely  such  right  or  interest  as  he 
would  have  had  had  he  survived  his  wife  seems  hardly  to 
advance  the  argument,  because  the  question  is  whether  by 
the  terms  of  the  policy  and  by  force  of  the  statute  the 
ivife  became  the  beneficiary.  If  she  did  not  he  could  con- 
trol its  disposition  to  the  full  amount  insured. 

Another  view  of  the  construction  of  the  instrument  is 
that  which  has  recommended  itself  to  my  brother  Street, 
viz.,  that  the  gift  over  to  the  assured's  legal  representatives 
is  inconsistent  with  the  construction  that  Mrs.  Fisher  is  by 
the  policy  a  designated  beneficiary,  and  requires  the  con- 
struction that  such  beneficiary,  whether  it  be  Mrs.  Fisher 
or  some  other  person,  shall  be  designated  by  endorsement 
on  the  policy,  and  this  so  far  as  she  is  concerned  has  not 
been  done. 
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Jwigment.  I  may  observe  that  it  was  held  by  this  Court  in  Swift  v. 
OsLEB,  .  Provincial  Provident  Institution  (1890),  17  A.'R.  66,  that 
,  J» A.  the  Act  to  secure  to  wives  and  children  the  benefit  of  life 
assurance  applied  to  insurances  in  societies  incorporated 
under  the  Benevolent  Societies  Act,  R  S.  O.  (1877)  ch.  167, 
R  S.  O.  (1887)  ch.  172,  without  the  aid  of  the  declaratory 
Act  51  Vict.  ch.  22  (0.).  That  is  recognized  by  the  Insur- 
ance Corporations  Act,  1892,  55  Vict.  ch.  39,  sec.  37  (0.). 

I  think  that  the  defendant  became  the  owner  of  the 
policy,  subject  to  the  right  of  the  assignor  and  of  his 
representatives  to  redeem  it. 

The  appeal  should  therefore  be  dismissed. 

Appeal  alloiued,  Osler,  J.A.,  dissenting. 
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DwYRE  V.  Ottawa. 

Injunction — Interlocutory  Order — Balance  of  Convenience — Municipal  Cor- 
porations— By-laws  Regulating  Procedure. 

A  by-law  of  a  municipal  corporation,  passed  under  section  283  of  the 
Consolidated  Municipal  Act,  for  the  purpose  of  regulating  procedure, 
requiring  work  exceeding  $200  in  value  to  be  done  by  contract  after 
tenders  had  been  called  for,  was,  on  the  acceptance  of  duly  advertised 
for  tenders  for  the  construction  of  a  pavement  on  a  particular  street, 
disregarded  by  the  council  stipulating  in  accepting  the  tenders  that 
the  contract  should  be  held  to  cover  and  include  the  construction 
during  the  year  of  any  similar  pavement  on  other  streets  at  the  same 
prices  and  terms.  In  pursuance  of  this  stipulation,  the  contractors 
entered  into  other  contracts  with  the  corporation,  and  proceeded  with 
the  work  by  opening  up  other  streets  and  otherwise,  when  they  were 
enjoined  from  proceeding  by  an  interlocutory  order  in  an  action  by  a 
ratepayer  : — 

Held,  that  as  the  applicant's  legal  right  was  not  clear,  and  as  serious  loss 
and  public  inconvenience  would  necessarily  result  from  granting  the 
order,  while  no  irreparable  loss  would  result  from  refusing  it,  the 
interlocutory  injunction  should  not  have  been  granted. 

Validity  of  proceedings  not  taken  in  accordance  with  the  provisions  of  a 
by-law  for  regulating  the  proceedings  of  the  council  or  committee 
thereof,  considered. 

Re  Wilson  and  Ingersoll  (1894),  25  0.  R.  439,  referred  to. 

Judgment  of  Robektson,  J.,  reversed. 

This  was  an  appeal  by  the  defendants  from  the  judg-  Statement, 
ment  of  Robertson,  J. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Osler,  J.  A. : — 

The  plaintiff,  who  is  a  ratepayer  of  the  city  of  Ottawa, 
on  the  13th  July,  1897,  commenced  this  action  against  the 
corporation  of  the  city  of  Ottawa  and  the  Canadian 
Granite  Company  of  Ottawa  (Limited),  claiming  an  injunc- 
tion to  prevent  the  defendants  from  proceeding  with  the 
construction  of  asphalt  or  other  pavements  on  certain  streets 
in  the  city  of  Ottawa.  This  was  followed  by  a  notice  of 
-motion  for  an  injunction  to  restrain  the  defendants  from 
carrying  on  in  any  way  the  work  then  being  done  by  the 
defendants  the  Canadian  Granite  Company  in  connection 
with  the  laying  of  asphalt  or  other  pavements  on  certain 
specified  streets,  and  to  restrain  the  defendants  the  city 
from  paying  anything  on  account  of  the  work,  and  to 


122 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Statement,  restrain  both  defendants  from  commencing  any  such  work 
on  Me  teal  f  street  until  after  tenders  should  have  been 
advertised  for  the  same  for  at  least  ten  days,  etc.  The 
ground  specially  alleged  in  the  notice  was  that  "  the  con- 
tract for  the  works  had  been  given  to  the  defendants  the 
Canadian  Granite  Company  without  tenders  for  the  work 
having  been  advertised  for,  and  in  violation  of  by-law 
1,073,  entitled  "  By-law  for  the  regulation  of  committees 
and  other  matters." 

The  aflSdavits  filed  in  support  of  the  motion  disclosed 
the  following  facts  :  Prior  to  the  26th  of  May,  1897,  the 
board  of  works  committee  of  the  city  council,  in  accord- 
ance with  the  provisions  of  city  by-law  No.  1,073,  adver- 
tised for  tenders  for  paving  Bank  street  with  asphalt 
between  Maria  and  Ann  streets.  Several  tenders  were 
received,  among  them  being  that  of  the  defendants  the 
Canadian  Granite  Company.  The  committee,  which  con- 
sisted of  five  members,  one  of  whom  was  Alderman  J.  C. 
Roger,  the  manager  of  the  Granite  Company,  reported  the 
tenders  to  the  council  and  recommended  the  acceptance  of 
that  of  the  Granite  Company,  which  was  the  lowest.  A 
meeting  of  the  council  was  held  on  the  3rd  of  J  une,  1897,  at 
which  the  report  was  considered  and  a  resolution  was  passed 
in  the  following  terms  :  "  Moved  by  Alderman  Wallace, 
seconded  by  Alderman  Butler,  that  report  No.  8  of  the 
Board  of  Works  just  read  be  received  and  adopted  con- 
ditionally upon  the  successful  tenderers  agreeing  that  in  the 
event  of  any  other  rock  asphalt  pavement  being  con- 
structed by  the  city  this  year  it  shall  be  held  to  be  covered 
by  and  included  in  the  contract  for  Bank  street  on  the 
basis  of  the  same  prices  and  conditions."  The  resolution 
was  carried  on  a  division  of  fourteen  to  five,  Alderman 
J.  C.  Roger  not  voting,  or  taking,  if  present,  any  part 
in  the  proceedings  of  the  council. 

At  this  time  the  council  had  already  resolved  to  lay 
asphalt  pavements  of  the  character  specified  for  Bank 
street  upon  the  other  streets  mentioned  in  the  notice  of 
motion,  during  the  year  1897. 
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Shortly  after  the  resolution  was  passed,  viz.,  on  the  10th  Statement, 
of  June,  1897,  a  contract  was  entered  into  between  the 
corporation  of  the  city  and  the  Granite  Company  for  the 
construction  of  the  pavement  on  Bank  street,  and  by  the 
same  instrument  the  company  covenanted  with  the  cor- 
poration to  construct  any  additional  asphalt  pavement 
which  might  be  required  to  be  done  during  the  same  year 
under  local  improvement  by-laws  to  be  passed  by  the 
council  therefor. 

Local  improvement  by-laws  were  soon  afterwards  passed 
for  the  construction  of  pavements  on  Metcalf  street,  Queen 
street,  and  Wellington  street,  and  contracts  for  the  exe- 
cution of  these  works  were  entered  into  between  the 
defendants  pursuant  to  the  above  resolution  and  the  terms 
of  the  contract  of  the  10th  of  June,  1897. 

The  work  on  the  contracts  was  being  proceeded  with, 
and  on  some  of  the  streets  a  considerable  part  of  it  had 
been  done,  before  the  commencement  of  the  action. 

The  plaintiff  and  his  solicitor  deposed  to  their  informa- 
tion and  belief  that  if  tenders  had  been  called  for  the 
work  on  Metcalf,  Queen  and  Wellington  streets  could  have 
l)een  done  at  much  lower  prices  than  the  lowest  tender  for 
the  work  to  be  done  on  Bank  street ;  that  the  other 
works  were  given  to  the  Granite  Company  in  order 
to  avoid  competition  and  through  the  manipulation  and 
manoeuvring  of  J.  C.  Roger,  the  manager  of  the  company 
and  member  of  the  corporation  and  of  the  Board  of  Works. 
A  second  affidavit  of  the  plaintiff  stated  that  there  was  no 
urgent  necessity  for  the  work  being  performed  during 
1897,  and  that  it  was  initiated  and  the  petitions  procured 
through  the  manipulation  and  wire-pulling  of  Edward 
W^allace,  the  chairman  of  the  Board,  and  of  Roger,  the 
manager  of  and  principal  owner  of  the  stock  in  the  Granite 
Company,  who  believed  the  present  council  of  the  corpora- 
tion to  be  favourably  constituted  for  their  purpose,  which 
was  to  secure  for  the  company  as  much  work  as  possible 
at  their  own  price  and  without  competition.  On  behalf  of 
the  defendants  was  filed  the  affidavit  of  Mr*  Surtees,  the 
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Statement,  ^ity  engineer,  who  deposed  that  he  had  advised  the  course 
adopted  by  the  resolution  of  the  3rd  of  J une  as  one  which, 
from  his  experience,  he  considered  best  and  most  likely  to 
secure  other  works  of  the  same  character  which  the  council 
might  require  to  be  done  during  the  year  being  done  at  the 
lowest  prices  ;  that  the  persons  owning  property  on  Queen 
street  petitioned  that  the  pavement  on  that  street  might 
be  done  at  the  same  prices  as  that  for  which  the  Bank 
street  work  was  to  be  done,  and  those  who  owned  property 
on  Wellington  street  personally  requested  it  to  be  done  for 
like  prices.  It  was  further  stated  by  Mr.  Surtees,  his 
affidavit  being  sworn  on  the  17th  of  July,  that  on  Queen 
street,  between  O'Connor  and  Metcalf  streets,  the  street 
was  ready  for  putting  on  the  asphalt  covering,  and  until 
that  was  done  the  street  would  be  impassable ;  that  the 
work  on  Wellington  street  was  in  an  unfinished  condition, 
the  half  of  the  street  being  excavated  and  the  street  rail- 
way relaid,  but  only  the  concrete  foundation  commenced, 
and  meantime  and  until  completion  of  the  work  one-half 
of  the  width  of  the  street  would  remain  impassable  for 
waggons  and  general  travel;  that  the  work  on  Bank 
street  was  considerably  advanced,  the  same  having  been 
commenced  about  two  weeks  before.  The  engineer 
further  deposed  that  before  the  works  were  let  he  certified 
to  the  council  and  his  opinion  still  was  that  the  prices  of 
the  Granite  Company  were  reasonable  and  the  lowest  at 
which  the  works  could  be  done  by  responsible  contractors 
who  would  guarantee  them,  as  this  company  had  done,  for 
fifteen  years. 

Other  afiidavits  disclosed  the  serious  loss,  inconvenience 
and  expense  which  was  likely  to  be  incurred  by  the  public, 
the  corporation  and  the  company  if  the  works  under  the 
contracts  should  be  interfered  with. 

The  order  of  Mr.  Justice  Robertson,  made  on  the  27th 
of  July,  1897,  restrained  the  defendants  until  the  trial  or 
other  final  determination  of  the  action  from  continuing, 
proceeding  with,  or  carrying  on  the  works  on  Queen  street 
and  Wellington  street,  and  restrained  the  defendants  the 
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corporation  from  paying  anything  to  their  co-defendants  Statement, 
on  account  thereof.  The  defendants  were  also  restrained 
until  the  trial  from  commencing,  continuing,  or  carrying 
on  any  pavement  work  on  Metcalf  street,  and  the  defen- 
dants the  council  were  restrained  until  the  trial  from 
entering  into  any  contract  for  the  construction  or  laying 
of  asphalt  or  other  pavements  and  from  themselves  con- 
structing such  works  exceeding  $200  in  value  until  after 
tenders  should  have  been  advertised  for  the  same  for  at 
least  ten  days  or  called  for  in  such  other  manner  as  the 
extent  and  importance  of  the  work  might  render  necessary. 

The  appeal  was  argued  before  Burton,  C.  J.  0.,  Osler, 
Maclennan,  and  Moss,  J  J.  A.,  on  the  21st  of  January, 
1898. 

Wallace  Neshitt,  and  H.  E.  Rose,  for  the  appellants. 
McCarthy,  Q.C.,  and  D.L.  McCarthy,  for  the  respondent. 

March  15th,  1898.    Osler,  J.  A.  :— 

It  is  quite  manifest  that  this  order  cannot  be  supported. 

An  order  which  enjoins  for  an  indefinite  period  the 
execution  of  an  important  work  clearly  within  the  general 
jurisdiction  of  the  council,  the  stoppage  of  which,  under 
the  circumstances,  must  cause  great  public  inconvenience 
and  serious  loss  to  some  one,  ought  not  to  be  made  but 
upon  the  clearest  evidence  of  wrong-doing  on  the  part  of 
the  council,  such,  e.g.,  as  was  shewn  in  Re  Baird  and 
Almonte  (1877),  41  U.  C.  K  415,  or  of  the  illegality  of  their 
proceedings. 

There  is  absolutely  no  evidence  of  the  charges  so  freely 
and  loosely  made  in  the  affidavits  of  the  plaintiff  and  his 
solicitor  of  "  manipulating,"  "  manoeuvring,"  and  "  wire- 
pulling," on  the  part  of  the  company  or  any  member  of 
the  council.  It  was  an  impropriety  on  the  part  of  both 
these  deponents  to  make  such  imputations,  knowing,  as  it 
must  now  be  assumed  that  they  did  know,  that  they  were 
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Judgment,  unable  to  produce,  as  they  did  not  attempt  to  produce,  any 
OsLER,  evidence  in  support  of  them.  Their  affidavits,  indeed, 
ought  to  have  been  disregarded  entirely,  as  the  deponents 
swear  simply  to  their  information  and  belief  and  do  not 
state,  as  the  rule  of  Court  requires,  what  are  the  grounds 
of  it:  Consolidated  Rule  518;  Quartz  Hill  Consolidated 
Gold  Mining  Go.  v.  Beall  (1882),  20  Ch.  D.  501, 508;  Bidder 
v.  Bridges  (1884),  26  Ch.  D.  1,  5,  8. 

It  is  true  that  Alderman  J.  C.  Roger  did,  as  a  member 
of  the  Works  Committee,  sign,  together  with  the  other 
members  of  the  committee,  the  report  of  the  3rd  of  June, 
recommending  the  acceptance  of  the  tender  for  the  Bank 
street  paving.  This  he  ought  not,  even  as  a  matter  of 
form,  to  have  done,  but  that  contract  is  not  attacked  and 
he  is  shewn  to  have  taken  no  part  in  the  resolution  of  the 
council  by  which  it  was  authorized. 

The  plaintiff  is  therefore  confined  to  the  single  objection, 
that  the  contracts  for  paving  on  Metcalf  street.  Queen 
street,  and  Wellington  street  are  illegal,  because  they  were 
made  in  contravention  of  the  51st  and  52nd  clauses  of 
city  by-law  1,073,  "  By-law  for  the  regulation  of  com- 
mittees and  other  matters."  This  is  a  by-law  passed 
under  the  authority  of  section  283  of  the  Municipal  Act, 
which  enacts  that  every  council  may  make  regulations  not 
speciiically  provided  for  by  the  Act  and  not  contrary  to 
law  for  governing  the  proceedings  of  the  council,  the  con- 
duct of  its  members,  the  appointing  and  calling  of  special 
meetings  of  the  council,  and  generally  such  other  regula- 
tions as  the  good  of  the  inhabitants  of  the  municipality 
requires,  and  may  repeal,  alter,  and  amend  its  by-laws 
save  as  bv  the  Act  restricted.  The  51st  clause  of  the 
by-law,  under  the  heading  "  Tenders,"  provides  that  all 
work  and  materials  exceeding  in  value  $200  shall  be  done 
and  provided  by  contract,  and  after  tenders  have  been 
advertised  for  at  least  ten  days,  or  called  for  in  any  other 
manner  which  the  extent  and  importance  of  the  work  may, 
in  the  discretion  of  the  committee  having  charge  of  the 
matter,  render  necessary. 
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In  case  of  an  emergency,  rendering  it  necessary  to  dis-  Judgment, 
pense  with  this  rule,  such  dispensation  shall  require  the  Osler, 
sanction  of  a  majority  of  the  committee  having  charge  of 
the  matter.    Such  case  is  to  be  entered  in  the  minutes  of 
the  committee  and  reported  to  the  council  at  its  next 
meeting,  with  reasons  for  dispensing  with  the  rule. 

Clause  52  provides  certain  regulations  to  be  observed  in 
regard  to  tenders. 

Clause  53.  Notwithstanding  anything  in  the  two  pre- 
ceding clauses,  the  council  may,  by  resolution  to  be  passed 
by  a  majority  of  the  whole  council,  direct  that  any  par- 
ticular work  may  be  done  by  day  labour  instead  of  by 
contract. 

By  section  18,  sub-section  (1),  it  is  the  duty  of  the 
Board  of  Works  to  consider  and  report  on  all  matters 
relating  to  sewers,  drains,  streets  and  thoroughfares. 

It  was  argued  on  behalf  of  the  defendants  that  the  51st 
clause  was  intended  to  govern  the  proceedings  of  the  com- 
mittee and  not  of  the  council  as  a  whole.  Something 
may  be  said  in  favour  of  that  view,  particularly  as  there 
is  nothing  in  the  by-law  which  explicitly  restrains  the 
council  from  taking  up  in  council  business  which  they 
have  for  the  sake  of  convenience  delegated  to  be  disposed 
of  in  general  by  a  committee  of  their  body. 

But,  waiving  that  question,  it  is  clear  that  it  was  in  the 
power  of  the  council  by  a  bare  majority,  since  no  restriction 
requiring  more  than  a  bare  majority  is  imposed  upon  them 
by  the  by-law  itself,  to  repeal  the  by-law  or  any  particular 
clause  or  clauses  of  it.  It  was  equally  within  their  power  to 
repeal  it  jpro  hac  vice  by  overriding  it  by  a  by-law  incon- 
sistent with  any  regulation  imposed  by  it. 

Having  that  power,  it  appears  to  me  that  even  had  the 
plaintiff  proved  that  no  such  by-law^  had  been  passed  it 
would  have  been  inexpedient  and  out  of  the  usual  course  of 
the  Court  to  interfere  by  injunction,  considering  that  the 
defect  was  merely  in  a  matter  relating  to  the  internal  regu- 
ation  of  the  council,  that  it  could  easily  be  remedied  or  the 
objection  removed  by  the  passage  of  a  by-law,  that  the  in- 
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Judgment,  convenience  to  the  public  caused  by  stopping  the  work  in 
OsLER,  the  state  in  which  it  then  was  would  be  enormous,  and  that 
the  loss  and  injury  to  the  defendants  in  the  event  of  the 
failure  of  the  plaintiff  to  maintain  his  action  would  be 
altogether  disproportionate  to  any  relief  the  latter  was 
likely  to  obtain  were  he  successful :  Elwes  v.  Payne  (1879), 
12  Ch.  D.  468,  at  p.  479  ;  Mitchell  v.  Henry  (1880),  15 
Ch.  D.  181,  at  p.  191. 

The  plaintiff  has  not  proved  the  absence  of  such 
a  by-law.  He  has,  on  the  contrary,  shewn  that  con- 
tracts have  been  entered  into  for  the  construction  of 
the  works.  We  are  not  to  assume  that  they  have  been 
entered  into  or  authorized  otherwise  than  in  accordance 
with  the  provisions  of  the  282nd  section  of  the  Municipal 
Act,  viz.,  under  the  authority  of  a  by-law  of  the  corpora- 
tion :  Waterous  Engine  Works  Co.  v.  Palmerston  (1892), 
21  S.  C.  R.  at  p.  576  ;  Wigle  v.  Kingsville  (1897),  28 
0.  R.  378.  If  they  were,  the  plaintiff's  case  necessarily 
fails,  for  reasons  above  mentioned.  If  they  were  not,  it 
was  for  the  plaintiff  to  make  that  clear,  because  in  an 
attack  of  this  kind  he  must,  as  it  has  been  expressed,  "  stop 
all  the  earths,"  and  ought  to  be  confined  to  the  precise 
objection  he  has  taken,  namely,  that  the  council  could 
not  contract  for  the  works  in  question  otherwise  than 
by  tender. 

The  case  of  Re  Wilson  and  Ingersoll  (1894),  25  O.  R. 
439,  cited  by  counsel  for  the  plaintiff,  is  distinguishable 
on  the  ground  that  the  by-law  there  in  question  had  not 
been  passed  by  the  requisite  majority,  a  two-thirds  vote 
of  the  whole  council,  over  the  requirements  of  the  general 
by-law  regulating  the  proceedings  of  the  council.  The 
by-law  would  seem  to  have  been  held  bad  on  some  other 
grounds  also.  The  case  is  not  very  clearly  reported,  and 
it  is  unnecessary  to  say  whether  T  agree  with  it  on  the 
point  for  which  it  is  cited. 

The  appeal  should,  in  my  opinion,  be  allowed,  and  the 
order  for  the  injunction  discharged  with  costs  here  and 
below. 
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Moss,  J.  A. : — 


Judgment. 


Moss, 
J.A. 


It  is  not  necessary  in  dealing  with  this  interlocutory 
order  to  make  any  forecast  of  the  result  at  the  trial.  The 
only  question  for  decision  at  present  is  whether  there  was 
made  out  any  such  case  as  should  have  induced  the  Court 
at  this  stage  of  the  action  to  interfere  with  the  dealings  of 
the  defendants  the  corporation  of  the  city  of  Ottawa,  in  a 
matter  in  respect  of  which  their  general  jurisdiction  is 
unquestioned. 

The  plaintiff's  motion  for  an  injunction  was  supported  in 
the  first  instance  by  his  own  affidavit.  The  charges  made 
therein  of  fraudulent  and  improper  conduct  on  the  part  of 
Alderman  J.  C.  Koger  were  based  on  information  and  belief, 
without  disclosing  the  grounds  of  belief,  which  must  be 
done  in  order  to  render  the  statements  admissible,  even  on 
an  interlocutory  motion:  Consolidated  Rule  518. 

This  affidavit  was  supplemented  by  one  made  by  the 
plaintiff*'s  solicitor,  but  it  is  open  to  the  same  objection. 

There  was  really  no  evidence  produced  by  the  plaintiff 
in  support  of  these  charges. 

It  was  unfortunate  that  Alderman  J.  C.  Roger,  having 
regard  to  his  relations  to  the  defendant  company,  should 
have  put  his  signature  to  the  report  of  the  Board  of 
Works,  of  the  3rd  of  June,  1897,  recommending  the 
acceptance  of  the  company's  tender.  But  the  contract 
awarded  upon  that  tender  is  not  now  questioned.  On  the 
contrary,  in  the  reasons  against  the  appeal  it  is  stated 
that  the  contract  for  that  work  was  properly  awarded  under 
section  51  of  by-law  1073  and  is  not  objected  to. 

The  contracts  objected  to  are  those  awarded  pursuant  to 
the  resolution  of  council  passed  on  the  3rd  of  June  on  the 
motion  for  adoption  of  the  report  of  the  Board  of  Works. 
It  is  quite  plain  on  the  evidence  before  us  that  Alderman 
J.  C.  Roger  did  on  that  occasion  observe  the  prohibition 
contained  in  section  77  (2)  of  the  Municipal  Act,  1892,  and 
did  not  vote  on  that  motion  or  on  the  resolution  then 
adopted. 
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Judgment.  The  remaining  ground  is  the  objection  that  the  awarding 
Moss,  of  the  contracts  was  a  violation  of  clause  51  6^  fieq.  of  by- 
'^"^  law  1073.  Even  if  the  plaintiff's  right  to  succeed  at  the 
trial  on  this  ground  was  made  more  apparent  than  is 
shewn  on  the  material  there  would  still  remain  the  question 
whether  he  shewed  that  if  the  defendants  were  permitted 
to  continue  the  acts  complained  of  it  would  be  likely  to 
result  in  such  irreparable  injury  to  the  plaintiff  as  to  call 
for  the  interposition  of  the  Court  by  means  of  an-  interim 
injunction. 

The  rules  governing  applications  of  this  kind  are  well 
settled.  Where  the  legal  right  is  not  sufficiently  clear  to 
enable  the  Court  to  form  an  opinion  it  will  generally  be 
governed  in  deciding  an  application  for  an  interim  injunc- 
tion by  considerations  of  the  relative  convenience  and 
inconvenience  which  may  result  to  the  parties  from  grant- 
ing or  withholding  the  order. 

And  where  it  appears  that  greater  danger  is  likely  to 
result  from  granting  than  withholding  the  relief,  or  where 
the  inconvenience  seems  to  be  equally  divided  as  between 
the  parties,  the  injunction  will  not  be  granted. 

Perhaps  the  cautious  policy  expressed  by  Lord  Cotten- 
ham  in  Broivn  v.  NeivaU  (1837),  2  M.&;  C,  at  p.  570,  need  not 
be  fully  adopted  but  it  may  not  be  inadvisable  to  bear  in 
mind  that  while  "  it  is  abssolutely  necessary  that  the  power 
and  discretion  of  the  Court  to  grant  injunctions  should 
exist  because  there  are  cases  in  which  it  is  indispensable 
it  is  not  to  be  exercised  where  such  exercise  may  be  pro- 
ductive of  positive  injustice  to  the  parties  enjoined  for 
which  there  may  be  no  adequate  compensation. 

In  this  case  the  stoppage  of  the  works  in  question, 
thereby  leaving  some  of  the  principal  highways  of  the  city 
of  Ottawa  in  a  dangerous  and  almost  impassable  condition, 
the  danger  to  which  the  public  using  these  highways  were 
thus  exposed,  the  inconvenience  resulting  from  such  a 
condition  of  things,  and  the  loss  eutailed  on  the  parties  to 
the  contracts,  outweigh  any  possible  injury  or  loss  to  the 
plaintiff  that  can  be  suggested  :  Elwes  v.  Payne  (1879)^ 
12  Ch.  D.  468. 
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As  a  question  of  comparative  injury,  I  am  convinced  Judgment, 

that  the  balance  preponderates  in  imom  of  the  defendants,  moss, 
and  I  am  of  opinion  that  the  injunction  should  not  have 
been  granted  under  the  circumstances. 

Burton,  C.  J.  O.,  and  Maclennan,  J.  A.,  concurred  in 
the  result. 

Appeal  allowed. 

R.  S.  C. 


St.  Denis  v.  Shoultz. 

Malicious  Prosecution — Reasonable  and  Probable  Gause — Advice  of  Counsel. 

That  the  prosecution  in  question  was  instituted  on  the  advice  of  counsel  is 
not  sufficient  to  protect  the  prosecutor  if  he  does  not  exercise  reason- 
able care  to  ascertain  and  lay  before  counsel  the  facts  in  reference  to 
the  alleged  offence. 

Absence  of  reasonable  and  probable  cause  for  the  prosecution  is  not  by 
itself  sufficient  to  impose  liability  ;  malice  must  exist,  and  the  ques- 
tion of  malice  must  be  left  to  the  jury. 

Judgment  of  Ferguson,  J. ,  reversed. 

This  was  an  appeal  by  the  defendant  from  the  jud^-m^nt  statement, 
of  Ferguson,  J.,  in  favour  of  the  plaintiff,  in  an  action  for 
malicious  prosecution. 

The  plaintiff  was  the  tenant  of  the  defendant's  farm 
under  a  lease  for  two  years  from  the  1st  of  January,  1896, 
and  on  the  18th  of  November,  1896,  it  was  agreed  between 
the  plaintiff  and  the  defendant  that  the  farm  should  be 
given  up  in  January,  1897.  On  the  13th  of  January,  1897, 
a  distress  warrant  was  issued  by  the  plaintiff  for  rent  due 
on  the  1st  of  January,  1897,  and  the  bailifi*  was  unable  to 
find  anything  distrainable.  On  the  16th  of  January,  1897, 
an  information  was  sworn  to  by  the  defendant  charging 
the  plaintiff  with  having  fraudulently  removed  and  dis- 
posed of  his  goods  and  the  plaintiff  was  arrested.  The 
charge  was  heard  on  the  19th  of  January,  1^97,  and 
dismissed. 

18 — VOL.  XXV.  A.U. 
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Statement.  The  action  was  tried  at  Sandwich  on  the  18th  of  March, 
1897,  before  Ferguson.,  J.,  and  a  jury,  who  found  in  favour 
of  the  plaintiff  and  assessed  the  damages  at  $350,  and 
gave  a  verdict  of  $125  for  the  defendant  on  a  counter- 
claim for  rent,  and  judgment  was  directed  to  be  entered  in 
accordance  with  these  findings. 

The  defendant  appealed  and  the  appeal  was  argued 
before  Burton,  C.  J.  0.,  Osler,  Maclennan,  and  Moss, 
JJ.A.,  on  the  2nd  of  February,  1898. 

M.  K.  Cowan,  for  the  appellant. 

W.  H.  P.  Clement,  for  the  respondent. 

March  15th,  1898.  The  judgment  of  the  Court  was 
delivered  by 

Osler,  J.  A. : — 

The  defendant  contended  that  he  had  reasonable  and 
probable  cause  because  he  had  acted  upon  the  advice  of 
his  solicitor  before  whom  he  had  laid  the  facts  then  known 
to  him  and  on  which  he  relied. 

These  facts  were  that  the  plaintiff  had  used  some  expres- 
sions shewing  his  intention  not  to  pay  the  defendant  his 
rent  and  that  he  had  made  a  bill  of  sale  of  the  property  on 
the  farm  to  his  sons.  The  bailiff  intrusted  with  the  dis- 
tress warrant  had  reported  this  to  the  solicitor  and  a 
neighbour  had  told  the  same  thing  to  the  defendant.  The 
,  defendant  asked  the  solicitor  what  he  could  do  or  what 
was  best  to  be  done,  and  the  solicitor  advised  him,  relying, 
as  he  said,  upon  the  case  of  Regina  v.  Henry  (1891),  21 
0.  R.  113,  that  the  plaintiff  could  be  prosecuted  under 
the  368th  section  of  the  Code  for  disposing  of  his 
property  with  intent  to  defraud  his  creditors.  No 
enquiries  were  made  as  to  the  date  of  the  bill  of  sale 
or  the  circumstances  under  which  it  had  been  given, 
and  in  fact  the  date  was  not  known  to  the  defendant 
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or  his  solicitor  when  the  information  was  laid.  It  Judgment, 
turned  out  to  have  been  made  in  September,  1895,  some  qslee, 
months  before  the  date  of  the  lease,  and  thus  was  not  a 
conveyance  or  transfer  of  property  which  could  possibly 
have  been  made  for  the  purpose  of  defrauding  the  defen- 
dant. The  learned  Judge  held  that  although  the  defendant 
had  communicated  to  his  solicitor  the  facts  then  known  to 
him,  yet  that  inasmuch  as  he  had  not  taken  reasonable 
care  to  inform  himself  of  the  date  of  the  bill  of  sale,  a  fact 
which  could  readily  have  been  ascertained  by  enquiry,  he 
was  not  protected  by  the  advice  of  the  solicitor,  and  there- 
fore that  there  was  no  reasonable  and  probable  cause  for 
him.  It  was  not  suggested  at  the  trial  that  the  question 
whether  the  defendant  had  taken  reasonable  care  to  inform 
himself  of  the  true  state  of  the  case  was  a  question  in 
dispute  to  be  determined  by  the  jury,  and  perhaps  so  far 
as  the  evidence  was  elicited  it  can  hardly  be  said  to  have 
been  so,  though  there  is  something  which  suggests  that  the 
bailiffs  report  was  of  a  bill  of  sale  which  had  been  recently 
executed.  At  all  events  the  learned  J udge  assumed  with- 
out objection  that  there  had  been  such  want  of  reasonable 
care  on  the  defendant's  part,  and  therefore  that  there  was  no 
reasonable  or  probable  cause  for  the  prosecution.  If  that 
assumption  was  proper,  as  it  must  for  the  present  be  taken 
to  be,  I  think  the  learned  Judge  was  right  in  ruling  that 
the  defendant  was  not  protected  by  the  solicitor's  advice 
based  upon  what  really  was  an  incomplete  statement  of  the 
facts.  How  far  such  advice  honestly  acted  upon  is  a 
shield  for  the  prosecutor  may  be  seen  by  the  recent  case 
of  Horsley  v.  Style  (1893),  9  Times  L.  R.  605. 

While,  however,  I  see  no  reason  to  disagree  with  the 
trial  Judge's  ruling  on  this  point  (so  far  as  the  evidence 
was  admitted),  I  think  that  in  another  respect  an  error  has 
occurred  which  makes  a  new  trial  inevitable.  In  cases  of 
this  kind  as  it  has  frequently  been  said  a  plaintiff  must 
prove  three  things  :  first,  that  the  prosecution  has  termi- 
nated in  his  favour ;  second,  that  it  was  without  any 
reasonable  und  probable  cause ;  and,  thirdly,  what  is  quite 
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Judgment,  as  important  as  either  of  the  other  two,  that  the  defendant 
OsLER,  was  actuated  by  malice,  that  is,  that  the  proceedings  were 
initiated  in  a  malicious  spirit,  i.e.,  from  some  indirect  and 
improper  motive,  and  not  in  furtherance  of  justice.  On 
this  part  of  the  case  the  jury  were  not  instructed  at  alL 
They  were  told  that  there  being  no  reasonable  or  probable 
cause,  nothing  remained  for  them  but  to  say  what  damages 
the  plaintiif  should  have  and  how  much  should  be  awarded 
to  the  defendant  for  rent  upon  the  counterclaim. 

ISow,  while  it  cannot  be  said  that  the  non-existence  of 
probable  cause  may  not  be  some  evidence  from  which  the 
jury  may  infer  malice,  it  is  in  the  circumstances  of  this 
case  very  slight  evidence  indeed. 

An  observation  of  Bowen,  L.  J.,  on  this  subject  in  Broivn 
V.  Hawkes,  [1891]  2  Q.  B.,  at  p.  727,  is  pertinent :  "It  is  some- 
times said  that  the  non-existence  of  reasonable  and  probable 
cause  is  some  evidence  from  which  the  jury  may  infer 
malice.  This  is  based  upon  the  idea  referred  to  in  what 
Lord  Mansfield  says  in  Sutton  v.  Johnstone  (1786),  1  T.  R. 
493,  545,  viz.,  that  if  there  is  an  absence  of  reasonable  and 
probable  cause  the  jury  may  think  that  the  defendant 
knew  there  was  no  probable  cause." 

There  is  a  passage  in  the  defendant's  evidence  which  may 
or  may  not  be  regarded  as  evidence  of  malice  according  as 
it  is  viewed  as  relating  to  the  distress  warrant  or  the  arrest. 
To  me  it  seems  to  refer  to  the  former  and  to  be  a  very 
innocent  remark.  There  is  on  the  other  hand  much  evidence 
which  might  lead  the  jury  to  find  that  the  defendant  was 
not  actuated  by  malice  :  that  he  really  did  honestly  believe 
that  the  plaintiff'  had  made  away  with  his  property  in 
order  to  defeat  or  defraud  him,  and  that  he  instituted  the 
proceedings — if  carelessly— yet  in  good  faith,  and  on  the 
advice  of  his  solicitor.  These  are  all  circumstances  which 
the  jury  may  take  into  consideration  on  the  question  of 
malice,  though  the  Judge  has  been  unable  to  give  eflfect  to 
them  on  that  of  reasonable  and  probable  cause. 

I  refer  to  Hicks  v.  Faulkner  (1878),  8  Q.  B.  D.  167  ;  >Sf.  (7., 
46  L.  T.  N.  S.  127,  130;  Abrath  v.  North-Eastern  B,  W. 
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€o.  (1883),  11  Q.  B.  D.  440 ;  Archibald  v.  McLaren  (1892),  Judgment. 
21  S.  C.  R.  588,  which  the  parties  will  do  well  to  consider  Osler, 
before  the  next  trial  if  they  do  not  wisely  agree  in  the 
meantime  to  settle  their  differences.  The  appeal  must  be 
allowed  with  costs.  The  new  trial  should  be  without  costs, 
i.e.^  of  the  last  trial,  as  neither  of  the  parties  brought  the 
above  authorities  to  the  notice  of  the  learned  trial  Judge, 
and  there  was  no  objection  to  the  charge. 

A'pjpeal  allowed. 

R.  S.  C. 


RE  Toronto  Railway  Company  Assessment. 

.Assessment  and  Taxes — Toronto  Railway  Company — Rails,  Poles  and 
Wires  — Highways — Street  Railway. 

The  rails,  poles  and  wires  of  the  Toronto  Railway  Company,  used  by 
them  in  operating  their  electric  railway,  and  laid  and  erected  in  and 
upon  the  public  highways  of  the  city  of  Toronto,  are  subject  to  assess- 
ment under  the  Consolidated  Assessment  Act,  1892,  55  Vict.  ch.  48 
(O.),  Burton,  C.  J.  O.,  dissenting. 

Toronto  Street  R.  W.  Go.  v.  Fleming  (1875),  37  U.  C.  R.  116,  has  been 
overruled  by  Consumers'  Gas  Go.  v.  Toronto  (1897),  27  S.  C.  R.  453. 

This  was  an  appeal  by  the  city  of  Toronto  from  the  Statements 
judgment  of  the  Judges  of  the  County  Courts  of  York, 
•Ontario,  and  Peel,  on  an  appeal  to  them  from  the  Court  of 
Revision  for  the  city  of  Toronto  under  the  Consolidated 
Assessment  Act  of  1892. 

The  question  in  dispute  was  whether  the  rails,  poles,  and 
wires  of  the  Toronto  Railway  Company,  used  by  them  in 
operating  their  electric  railway,  and  laid  and  erected  in 
and  upon  the  public  highways  in  the  city  of  Toronto,  were 
subject  to  assessment  under  the  Consolidated  Assessment 
Act  of  1892. 

Dartnell  and  McGibbon,  Co.  JJ.,  held  that  the  rails, 
poles,  and  wires,  were  not  subject  to  assessment,  while 
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Statement.  McDougall,  Co.  J.,  dissented,  holding  that  the  question 
was  settled  by  Consumers'  Gas  Go.  v.  Toronto  (1897),  27 
S.  C.  R  453. 

In  view  of  the  importance  of  the  question  and  the  con- 
flict of  opinion,  and  because  of  there  being  some  doubt  as 
to  the  right  to  appeal,  the  Lieutenant-Governor-in-Council 
stated  a  case  for  the  opinion  of  the  Court,  asking  the  same 
question. 

The  appeal  was  argued  before  Burton,  C.  J.  O.,  Osler, 
Maclennan,  and  Moss,  JJ.A.,  on  the  31st  of  January,  and 
1st  of  February,  1898. 

Robinson,  Q.C.,  and  Fullerton,  Q.C.,  for  the  appellants. 
Toronto  Street  K  W,  Go.  v.  Fleming  (1875),  37  U.  C.  R. 
116,  has  been  overruled  by  Gonsumers'  Gas  Go.  v.  Toronto 
(1896),  23  A.  R.  551,  (1897)  27  S.  C.  R.  453,  which  is 
decisive  of  this  case.  At  any  rate  Fleming's  case  is  dis- 
tinguishable, the  wording  of  the  present  Assessment  Act 
being  wider  than  that  of  the  Act  in  force  when  that  case 
was  decided.  See  also  Rex  v.  Brighton  Gas  Light  Go. 
(1826),  5  B.  &  C.  466  ;  Rex  v.  Ghelsea  Water  Works  (1833), 
5  B.  &  Ad.  156  ;  Regina  v.  West  Middlesex  Water  Works 
(1859),  1  E.  &  E.  716 ;  Metropolitan  R.  W.  Go.  v.  Fowler, 
[1893]  A.  C.  416. 

McCarthy,  Q.C.,  and  Laidlaw,  Q.C.,  for  the  respondents. 
Under  the  Assessment  Act  only  two  classes  of  property 
are  assessable  :  (a)  land  ;  (6)  personal  property.  That 
rails,  poles  and  wires  are  not  land  is  too  much  of  a  truism 
to  require  argument.  The  personal  property  of  the  re- 
spondents is  not  liable  to  assessment :  Consolidated  Assess- 
ment Act,  1892,  sec.  34  (2).  The  rails,  poles  and  wires 
are  laid  and  erected  upon  the  public  highways  of  the  city 
of  Toronto,  which  are  vested  in  the  Crown,  and  the  respon- 
dents have  neither  any  estate  in  the  highways,  nor  any 
exclusive  right  of  occupancy  of  them.  The  Consumers' 
Gas  Company  case  is  distinguishable,  for  there  there 
was  exclusive  occupancy.    The  land  of  the  Crown  is 
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exempt  from  taxation :  Consolidated  Assessment  Act,  Argument, 
sec.  7  (1),  and  every  public  road  and  way  or  public 
square  is  also  exempt :  Consolidated  Assessment  Act,  sec. 
7  (6).  The  respondents  cannot  be  assessed  as  occupants  of 
Crown  lands  under  the  Consolidated  Assessment  Act,  sec. 
7  (2),  inasmuch  as  they  have  no  exclusive  occupation  of 
any  part  thereof.  They  are  merely  licensees  from  the  city 
of  Toronto,  and  the  right  of  a  licensee  is  not  assessable. 
If  they  have  any  greater  estate  in  the  land  forming  the 
public  highways  of  the  city  of  Toronto  than  that  of 
licensees,  it  must  be  that  of  tenants  of  the  city,  and  the 
taxes  would  therefore  be  payable  by  the  city,  which  would 
be  taxation  in  a  circle  and  therefore  void  :  Consolidated 
Assessment  Act,  sec.  24.  Whether  this  is  the  true  con- 
construction  of  the  Act  or  not,  it  has  been  settled  for  more 
than  twenty  years  that  the  rails  are  not  liable  to  assess- 
ment: Toronto  Street  R.  W.  Go.  v.  Fleming  (1875), 
37  U.  C.  R.  116,  and  the  agreement  between  the  appellants 
and  respondents  was  based  upon  this  settlement  of  the 
law.  The  Court  should  not  now  overrule  its  own  decision 
and  destroy  the  basis  upon  which  the  parties  contracted. 
Robinson,  Q.C.,  in  reply. 

March  1.5th,  1898.    Osler,  J.A.  :— 

The  arguments  addressed  to  us  in  this  case  have  re- 
ceived the  best  attention  I  have  been  able  to  give  them, 
and  I  have  read  and  carefully  considered  the  judgments  of 
the  learned  Judges  of  the  Supreme  Court  in  Consumers' 
Gas  Co.  V.  Toronto  (1897),  27  S.  C.  R.  453,  and  the  judg- 
ments delivered  in  this  Court  in  the  same  case  and  in 
Toronto  Street  R.  W.  Co.  v.  Fleming  (1875),  37  U.  C.  R. 
116.  I  was  of  opinion  in  the  Consumers'  Gas  Company 
case  that  it  was  not  distinguishable  from  Fleming  s  case, 
the  fact  that  the  one  concerned  pipes  laid  in  the  street 
under  ground  and  the  other  rails  laid  on  and  affixed  to  the 
surface  of  the  street  making  no  difference  in  the  principle 
.on  which  the  case  fell  to  be  decided,  viz.,  that  the  pipes  in 
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Judgment,  the  one  and  the  rails  in  the  other  formed  part  of  the  soil  of 
OsLER,     the  street  and  were  as  such  exempt  by  force  of  the  section 
of  the  Assessment  Act,  which  is  now  section  7,  sub-section 
6,  of  the  Act  of  1892  (erroneously  referred  to  in  the  head- 
note  of  the  Supreme  Court  report  as  section  (j). 

I  thought  then  and  am  still  of  opinion  that  the  relative 
sections  of  our  present  Act  are  substantially  the  same  as 
those  of  the  Act  in  force  when  Fleming's  case  was  decided. 

My  view  did  not  meet  with  acceptance  here,  and  in  the 
Supreme  Court  the  judgment  of  this  Court  was  afhrmed, 
not  as  I  understand  it  on  any  ground  precisely  taken  here 
in  the  opinions  of  the  majority.  Mr.  Justice  Gwynne  was 
of  opinion :  (1)  That  there  was  a  legislative  grant  to  the 
gas  company  of  so  much  of  the  land  of  the  streets  and 
below  the  surface  as  it  found  necessary  to  take  for  the 
purposes  of  the  company  and  the  convenient  use  of  the  gas 
works;  and  that  it  then  became  the  property  of  the  com- 
pany and  liable  to  assessment  as  land  under  the  provisions 
of  the  Assessment  Act.  (2)  That  the  exemption  clause  above 
referred  to  had  no  application  except  to  streets,  roads  or 
squares,  the  soil  and  freehold  of  which  are  vested  in  some 
private  person  or  corporation  and  which  would  be  liable  to 
be  assessed  against  the  owner  but  for  the  exemption  con- 
tained in  the  sub-section.  The  Chief  J ustice,  Sir  Henry 
Strong,  says  that  he  entirely  concurs  in  the  judgment  of 
Mr.  Justice  Gwynne,  so  far  as  it  goes.  Then  he  adds 
his  own  views :  (1)  That  none  of  the  exemptions  in  sec- 
tion 7  have  any  bearing  on  the  case.  (2)  That  the  gas 
pipes  laid  under  the  streets  were  under  the  Act  real  pro- 
perty belonging  to  the  company  and  as  such  liable  to 
assessment.  For  this  he  refers  to  Metropolitan  B.  W.  Go. 
V.  Fowler,  [1893]  A.  C.  416,  and  adds  :  "  No  matter  in 
whom  the  fee  in  the  soil  of  the  surface  of  the  streets  was 
vested,  so  much  of  the  sub-soil  as  is  occupied  by  the  appel- 
lants' pipes  must  be  held  to  constitute  part  of  the  land, 
unless  we  are  altogether  to  disregard  the  decision  of  the 
House  of  Lords  in  the  case  cited."  Then  the  learned  Chief 
Justice  proceeds  to  consider  Toronto  Street  E.  W.  Go.  v. 
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Fleming.    He  says :  "  The  Chancellor  attempted  to  dis-  Judgment, 
tinguish  that  case  from  the  present,  but  I  confess  I  do  not  Qsleb, 
think  it  susceptible  of  distinction.    I  was  a  party  to  that 
decision,  but  I  do  not  hesitate  to  say  that  I  now  think  the 
rails  were  'things  affixed  to  the  land/    *    *    and  that 
that  case  was  consequently  wrongly  determined." 

In  this  opinion  of  the  Chief  Justice  the  reporter  adds 
that  Sedgewick,  King,  and  Girouard,  JJ.,  concurred. 

We  have,  therefore,  the  whole  Court  determining  that 
the  land  occupied  by  the  pipes  of  the  gas  company,  though 
part  of  the  street,  was  the  land  of  the  company  and  tax- 
a,ble  as  such  :  and  secondly,  that  the  exemption  clause,' sec- 
tion 7,  sub-section  6,  does  not  relate  to  public  streets  of  the 
character  of  those  on  which  the  mains  of  the  company  and 
the  rails  of  these  defendants  are  laid :  and  thirdly,  a 
majority  of  the  Court  assigning  as  a  further  and  additional 
ground  of  their  decision  that  Toronto  Street  R.  W.  Go. 
V.  Fleming,  which  they  concede  not  to  be  distinguishable 
from  the  case  before  them,  and  on  which  my  own  opinion 
in  the  latter  case  was  founded,  had  been  wrongly  deter- 
mined because  the  rails  were  things  affixed  to  the  land, 
liable  as  such  to  be  assessed  as  real  property  and  not  ex- 
empt under  section  7,  sub-section  6,  "  which  had  no  bear- 
ing on  the  case." 

Had  the  Consumers'  Gas  Gompany  case  been  decided 
simply  on  the  ground  that  the  land  occupied  by  their 
mains  was  so  much  land  expropriated  by  them  out  of  the 
street  and  as  such  really  no  longer  part  of  the  street,  I 
might  easily  have  seen  my  way  to  hold  that  Fleming's 
€ase,  dealing  as  it  does  merely  with  rails  laid  on  the  sur- 
face of  the  street,  the  company  having  no  exclusive  pro- 
prietorship in  any  part  of  the  street,  was  untouched.  But 
here  we  have  exactly  that  case  over  again  and  we  are  told 
by  a  majority  of  the  Supreme  Court  that  it  is  not  law  and 
that  the  exemption  clause  does  not  apply.  I  could  only 
decide  in  favour  of  the  defendants  by  holding  that  it  is 
law  and  that  the  exemption  clause  does  apply.  I  have  no 
right  to  say,  as  we  were  so  strenuously  urged  to  do,  that 

19 — VOL.  XXV.  A.R. 


140 


ONTARIO  APPEAL  REPORTS. 


Judgment,  what  is  assigned  by  the  majority  of  the  Court  as  one  ground 
OsLER,  of  their  decision,  is  said  obiter,  merely  because  the  whole 
Court  have  also  assigned  an  additional  and  sufficient 
ground  for  it :  Redgrave  v.  Hurd  (1881),  20  Ch.  D.  1, 14, 15. 
And  see  also  Guardians  of  Poor  of  West  Derby  Union  v. 
Guardians  of  Poor  of  Atcham  Union  (1889),  24  Q.  B.  D. 
117,  at  p.  120 ;  Overseers  of  Manchester  v.  Guardians  of 
Ormskirk  Union  (1890),  24  Q.  B.  D.  678,  at  p.  682. 
I  am  bound  to  hold  that  Fleming's  case  is  overruled  and 
therefore  to  allow  this  appeal.  I  think,  however,  it  should 
under  all  the  circumstances,  be  allowed  without  costs. 

This  result  answers  the  general  question  submitted  to 
us  by  the  Lieutenant-Governor-in-Council.  I  must  add 
that  in  dealing  with  this  we  draw  largely  upon  the 
general  information  and  knowledge  acquired  by  us  in  the 
case  of  the  appeal  between  the  parties ;  the  special  case  em- 
bodied in  the  order-in-council  being  of  the  baldest  and 
most  meagre  description. 

Maclennan,  J.  A. : — 

I  am  of  opinion  that  this  appeal,  and  also  the  question 
submitted  in  the  special  case,  are  governed  by  the  judg- 
ment of  the  Supreme  Court  in  Consumers'  Gas  Co.  v. 
Toronto  (1896),  23  A.  R.  551,  (1897)  27  S.  C.  R.  453,  in 
which  Toronto  Street  R  W.  Co.  v.  Fleming  (1875),  37  U. 
C.  R.  116,  was  overruled  by  the  Supreme  Court.  It  was 
argued  that  this  case  was  distinguishable  from  both  the 
Fleming  case  and  the  Consumers'  Gas  Company  case,  but 
I  am  unable  to  see  that  there  is  any  distinction. 

I  am,  therefore,  of  opinion  that  the  appeal  should  be 
allowed,  and  that  the  question  in  the  case  submitted  to 
us  for  our  opinion  should  be  answered  in  the  affirmative. 

Moss,  J.A. : — 

I  agree  with  my  brother  Osier  that  whatever  may  have 
been,  or  are,  our  individual  opinions  we  must  accept  the 
law  as  laid  down  for  us  by  the  Supreme  Court  in  Con- 
sumers' Gas  Co.  V.  Toro7ito  (1897),  27  S.  C.  R.  453. 
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I  recognize  that  case  as  distinctly  overruling  the  deci-  Judgment, 
sion  of  this  Court  in  Toronto  Street  R,  W.  Co.  v.  Fleming  moss, 
(1875),  37  U.  C.K  116,  and  as  affirming  that  this  Court 
ought  to  have  determined  that  the  rails  of  the  street 
railway  laid  upon  and  along  the  highways  of  the  city 
were,  under  the  provisions  of  the  Assessment  Act,  32  Vict, 
eh.  36,  "  things  affixed  to  the  land  "  and  as  such  liable  to 
assessment  as  real  property. 

If  that  should  have  been  the  decision  under  the  Assess- 
ment Act  then  in  force,  it  should  certainly  be  the  decision 
under  the  Assessment  Act  of  1892,  though  I  confess  I  am 
unable  to  perceive  that  any  material  change  has  been 
effected  by  the  legislation  subsequent  to  the  rendering  of 
judgment  in  Fleming's  case. 

Burton,  C.  J.O.  : —  » 

By  the  Assessment  Act  of  1892  and  the  amendments 
thereto  it  is  provided  that  where  the  assessment  exceeds 
$50,000  there  shall  be  an  appeal  from  the  Court  of  Revi- 
sion to  a  board  consisting  of  three  County  Court  Judges, 
instead  of  to  one  Judge  as  in  other  cases,  and  with  this 
difference  that  whilst  the  decision  of  one  Judge  was  to  be 
final  and  conclusive  there  is  an  .^^ppeal  given  to  the  Court 
of  Appeal  from  the  judgment  or  decision  of  the  three 
Judges,  but  that  appeal  is  apparently  final  and  conclusive 
although  the  same  question  could  manifestly  come  before 
the  Supreme  Court  in  another  form. 

But  the  County  Court  Judges  having  differed  in  opinion 
the  Lieutenant-Governor-in- Council  has,  presumably  under 
53  Vict.  ch.  13  (O.),  submitted  a  case  for  our  opinion  as  to 
whether  the  rails,  poles  and  wires  of  the  Toronto  Railway 
Compg,ny  are  liable  to  be  assessed  under  the  Consolidated 
Assessment  Act  of  1892,  and  on  this  question  there  may 
be  an  appeal  either  to  the  Supreme  Court  or  to  Her 
Majesty  in  her  Privy  Council. 

If  I  could  be  quite  clear  that  the  dictum  of  the  learned 
Chief  Justice  of  the  Supreme  Court  in  the  recent  case  of 
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Judgment.  Consumers  Gas  Go.  v,  Toronto  (1897),  27  S.  C.  R.  453,  was 
Burton,  fully  adopted  by  the  learned  Judges  who  agreed  with  him, 
C.J.O.  instead  of  his  conclusion  merely,  I  think  it  would  be  our 
duty,  whatever  might  be  our  own  opinions,  to  adopt 
that  judgment  in  its  entirety  and  to  hold  that  the  judg- 
ment given  in  this  Court  about  twenty-three  years  ago  in 
Toronto  Street  R.  W,  Go.  v.  Fleming  (1875),  37  U.  C.  K  116, 
was  no  longer  binding  upon  us,  but  with  great  respect  I 
am  unable  to  convince  myself  that  the  remark  of  the 
Chief  Justice,  although  entitled  to  great  weight,  is  any- 
thing more  than  an  obiter  dictum. 

We  find  in  the  first  place  that  the  judgment  of  the 
Court  was  based  upon  the  decision  of  the  House  of  Lords  in 
Metropolitan  E,  W.  Go.  v.  Fowler,  [1893]  A.  C.  416,  a  case 
very  distinguishable  in  my  judgment  from  Fleming's  case ; 
the  two  might,  I  think,  well  stand  together.  I  was  also,  as 
well  as  the  Chief  J ustice,  a  party  to  that  decision,  and  on 
referring  to  it  again  after  the  lapse  of  so  many  years  I  en- 
tertain a  very  strong  opinion  that  it  was  well  decided,  but 
whether  well  decided  or  not  it  is  not  at  all  affected  by  the 
decision  in  Metropolitan  R.  W.  Go.  v.  Fowler  ;  the  question 
there  arose  as  to  whether  the  property  of  the  railway  com- 
pany was  taxable  under  the  provisions  of  the  Land  Tax 
Act,  38  Geo.  III.  ch.  5. 

The  railway  company  in  that  case  had  not  a  mere 
license  to  break  up  the  streets  for  the  purpose  of  laying 
their  pipes  but  had  power  to  expropriate  the  land  under 
the  highway,  and  the  interest  of  the  owner  of  the  land  be- 
ing purely  nominal  and  of  no  actual  value  they  were 
allowed  to  expropriate  without  the  payment  of  compen- 
sation, but  it  is  manifest  that  the  land  when  taken  became 
as  much  their  property  as  if  it  had  been  purchased  and 
paid  for.  Of  course  if  it  had  been  an  easement,  as  was  con- 
tended for,  or  if  the  view  of  Lopes,  L.  J.,  had  been  sustained, 
that  it  had  already  been  taxed  in  the  taxation  of  the  sur- 
face and  was  not  similar  to  mines  or  other  properties 
specifically  mentioned,  it  would  not  have  been  liable  to 
taxation  under  the  Act  in  question,  but  being  manifestly 
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the  absolute  property  of  the  company,  which  in  their  Judgment, 
hands  had  acquired  a  special  value,  it  was  held  to  be  liable.  Burton, 

But  that  decision,  as  it  seems  to  me,  has  no  application  C.J.O. 
to  the  present  case  and  in  my  opinion  the  Fleming  case 
should  be  followed  unless  a  change  has  been  made  by  sub- 
sequent legislation. 

The  Fleming  case  was  decided  under  the  Assessment 
Act  of  1869,  and  I  endeavoured  to  point  out  in  that  case 
the  difference  between  the  system  of  assessment  under  our 
Act  and  under  43  Eliz.  ch.  2.  I  adhere  to  the  view 
I  then  took  and  to  the  reasons  then  given  for  holding  tiiat 
the  rails  were  not  liable  to  assessment  and  I  will  not 
here  repeat  them. 

But  it  is  claimed  that  the  law  has  been  changed  and  it 
is  even  said  that  that  change  has  been  made  in  conse- 
quence of  a  suggestion  made  by  Mr.  Justice  Patterson  in 
the  Fleming  case.  As  the  change  was  made  some  twelve 
years  later  it  can  scarcely  be  attributed  to  any  such  sup- 
posed recommendation  but  my  interpretation  of  that 
learned  Judge's  remarks  is  that  if  there  were  no  exemptions 
he  would,  under  the  general  words  of  section  9  "  all 
land  and  personal  property  in  the  Province  of  Ontario 
shall  be  liable  to  taxation,"  have  no  hesitation  in  "  decid- 
ing that  this  was  assessable  property." 

I  am  of  opinion,  however,  that  in  this  respect  no  change 
has  been  effected  in  the  Act  of  1869. 

It  is  said  that  an  important  change  has  been  made  by 
the  Act  of  1892  in  this  section,  which  instead  of  reading  as 
above  "  all  land  and  personal  property  in  the  Province  of 
Ontario  "  now  reads  (section  7)  :  "  all  property  in  this  Pro- 
vince shall  be  liable  to  taxation  subject,"  etc. 

The  first  observation  that  I  would  make  upon  this  is, 
that  it  was  made  for  the  first  time  by  the  commissioners 
for  revising  the  statutes  in  1887,  and  is  presumably,  there- 
fore, their  interpretation  of  the  existing  law. 

Under  the  9th  section  of  the  Act  respecting  the  Revised 
Statutes  it  is  provided  that  the  Revised  Statutes  shall  not 
be  held  to  operate  as  new  laws  but  shall  be  construed  and 
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Judgment,  have  effect  as  a  consolidation  of  the  law  as  contained  in 
Burton,  the  former  Acts,  but  as  a  matter  of  precaution  the 
C.J.O.  Legislature  provided  that  if  upon  any  point  the  provisions 
of  the  Revised  Statutes  should  not  be  in  effect  the  same 
as  those  in  the  repealed  Acts,  then  as  to  future  transac- 
tions, subsequent  to  the  time  of  their  taking  effect,  those 
provisions  should  prevail,  but  as  regarded  all  transactions 
anterior  to  that  time  the  provisions  of  the  old  law  should 
prevail. 

This  was  not  of  course  an  authority  to,  or  a  recognition 
of  the  right  of,  the  commissioners  to  legislate,  but  was  in- 
tended to  provide  for  a  contingency  which  might  notwith- 
standing the  greatest  care  and  caution  occur. 

My  view  is  that  no  change  in  the  law  as  it  stood  was 
effected  or  intended  to  be  effected  in  the  revision  of  1887. 

Taken  in  connection  with  the  interpretation  clause  and 
the  exemptions  the  words  used  in  the  original  statute  and 
the  Revised  Statute  mean,  I  think,  precisely  the  same 
thing  ;  but  as  the  Legislature  had  used  the  words  "  land  "  in 
some  parts  of  tlie  Act,  in  others  "  real  estate  "  and  "  real  pro- 
perty," in  others  "  property,"  it  became  desirable  to  state 
precisely  the  meaning  to  be  given  to  them  respectively.  In 
section  2,  sub-section  9,  therefore,  instead  of  confining  the 
interpretation  to  land  only,  they  refer  to  "  land,"  "  real 
property,"  and  "  real  estate,"  respectively,  as  including  all 
buildings  or  other  things  erected  upon  or  affixed  to  the 
land,  and  all  machinery  or  other  things  so  fixed  to  any 
building  as  to  form  in  law  part  of  the  realty,  and  all  trees 
or  underwood  growing  upon  the  land,  and  all  mines, 
minerals,  quarries  and  fossils  in  and  under  the  same, 
except  mines  belonging  to  Her  Majesty.  In  sub-section 
10  they  define  "  personal  estate  "  and  "  personal  property," 
and  in  sub-.section  8  they  define  "  property  "  as  including 
both  real  and  personal  property. 

The  interpretation  of  sub-section  9  would  seem  there- 
fore to  cut  down  the  meaning  of  "  real  estate  "  and  "  real 
property  "  to  the  same  as  that  which  it  attaches  to  the 
word  "  land,"  which  without  any  interpretation  clause, 
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would  mean  the  same  thing  as  including  every  thing  Judgment, 
erected  upon  or  affixed  to  or  growing  upon  the  land.  Burton, 

When,  therefore,  the  revisers  substituted  the  word  "  pro-  C. J.O. 
perty  "  for  land  and  personal  property  "  leaving  the  ex- 
emption and  the  interpretation  clauses  as  they  were  before, 
it  appears  to  me  that  they  were  acting  strictly  within 
their  powers  and  did  not  intend  to,  and  did  not  in  fact, 
make  any  change  in  the  law. 

It  may  possibly  be  different  under  the  Act  of  1892 
when  the  Legislature  had  full  power  to  make  any  changes, 
but  it  is  not  out  of  place  perhaps  to  remark  that  the  Act 
purports  to  be  a  consolidation  of  the  Acts  then  in  force, 
and  if  I  am  right  in  assuming  that  no  change  was  effected 
by  the  revision  then  a  strong  case  is  made  out  for  holding 
that  the  Legislature,  which  has  adopted  the  same  language, 
did  not  intend  to  change  the  law  which  had  been  in  force 
since  1869  and  had  received  a  judicial  interpretation  in 
1875  till  now  unchallenged. 

I  am  free  to  admit  that  the  mere  circumstance  that  no 
means  are  provided  for  the  sale  of  the  interest  of  the 
company  in  the  property  assessed  is  not  conclusive  inas- 
much as  other  means  exist  of  enforcing  payment  of  the 
tax  if  legally  imposed,  still  it  furnishes  a  strong  argument 
in  my  opinion  for  holding  that  it  is  not  land  within  the 
meaning  of  the  Assessment  Act. 

In  cases  where  the  property  is  not  assessed,  as  in  cases  of 
Crown  property,  the  Legislature  has  provided  that  the 
individual  in  occupation  may  be  assessed,  and  if  they  had 
intended  to  make  a  change  in  respect  of  property  of  this 
nature  we  should  have  expected  the  change  to  have  been 
made  in  some  more  formal  way  than  merely  substituting 
"property"  for  "land" — as  for  instance  by  providing  that  the 
rails  though  forming  part  of  the  real  estate  to  which  they 
are  attached  should  for  the  purposes  of  the  Act  be  con- 
sidered as  land  belonging  to  the  company.  The  cases 
relied  upon  by  the  Chancellor  in  his  judgment  in  the  Con- 
sumers Gas  Company  case  are  all  cases,  if  I  mistake  not, 
under  the  Statute  of  Elimbeth,  where  the  rio-ht  to  tax 
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Judgment,  the  person  depends  entirely  upon  the  beneficial  and  ex- 
BuRTON,  elusive  occupation  of  the  land,  and  I  think  it  likely  that 
C.J.O.  upon  that  ground  the  gas  pipes  in  that  case  might  have 
been  liable  to  be  assessed  for  the  poor  rates  in  England. 

I  think  that  that  distinction  has  not  been  sufficiently 
borne  in  mind  when  considering  our  assessment  law  but 
the  distinction  between  the  two  enactments  has  been  very 
clearly  pointed  out  by  my  learned  brother  Osier  in  his 
dissenting  judgment  in  that  case. 

The  distinction  is  a  very  obvious  one.  In  England, 
under  that  Act,  the  individual  is  alone  assessed  in  respect 
of  his  exclusive  occupation.  Here  the  property  is  alone 
assessed  although  under  the  machinery  provided  for  the 
collection  of  the  tax  the  owner  is  liable- — or  the  owner  and 
occupant  if  the  property  consists  of  a  house  which  may  be 
in  the  possession  of  a  tenant  or  occupant. 

It  seemed  to  be  conceded,  and  I  think  properly  so,  that 
if  the  rails  were  not  assessable  neither  could  the  poles  and 
wires,  which  equally  form  part  of  the  land,  be  so  assessed. 

To  summarize  what  I  have  written  : — The  remark  of 
Strong,  C.J.,  though  entitled  no  doubt  to  great  weight,  was 
not  necessary  to  the  decision  and  is,  I  humbly  submit,  not 
warranted  by  the  decision  in  the  House  of  Lords  ;  when, 
therefore,  we  come  to  reconsider  the  very  point  decided  in 
Fleming's  case  the  doctrine  of  stare  decisis  should  apply 
and  we  should  not  in  this  Court  at  least  reverse  a  case 
which  has  stood  as  law  for  so  many  years  unless  now  con- 
vinced that  it  was  clearly  erroneous,  or  unless  the  law 
under  which  it  was  decided  is  no  longer  applicable.  I 
think,  as  I  have  endeavoured  to  shew,  that  there  is  no 
material  change  in  the  law  and  we  should  leave  the  ques- 
tion to  be  decided  by  some  higher  tribunal. 

For  these  reasons,  therefore,  I  am  of  opinion  that  the 
judgment  of  the  County  Court  Judges  should  be  affirmed. 

It  follows  that  in  my  judgment  the  answer  to  the  ques- 
tion submitted  by  his  Honour  the  Lieutenant-Governor 
is  that  the  rails,  etc.,  are  not  liable  to  taxation,  but  as 
my  learned  brothers  are  of  opinion  that  the  dictum  of  the 


XXV.] 


RE  TORONTO  R.  W.  CO.  ASSESSMENT. 


147 


learned  Chief  Justice  of  the  Supreme  Court  has  been  Judgment, 

adopted  by  the  full  Court  and  is  binding  upon  this  Court,  Burton, 

the  answer  will  be  that  they  are  liable.  C.J.O. 

Appeal  allowed,  Burton,  C.J.O.,  dissenting. 

K.  S.  C. 


Long  v.  The  Ancient  Order  of  United  Workmen. 

Insurance — Life  [nsurance — Benevolent  Society — Renewed  Contract^' — 
56  Vict.  ch.  39,  sec.  33  (O.J. 

It  is  not  a  renewal  of  a  contract  of  insurance  within  the  meaning  of 
sec.  33  of  the  Insurance  Corporations  Act,  1892,  [55  Vict.  ch.  39  (0.)] 
but  a  continuance  of  the  original  contract,  when  after  default  in  pay- 
ment of  assessments  and  consequent  suspension  of  rights,  a  member  of 
a  benevolent  society  pursuant  to  the  rules  of  the  society,  pays  the  assess- 
ments as  of  right  and  becomes  thereby  ipso  facto  reinstated. 

Judgment  of  Armour,  C.  J.,  reversed. 

This  was  an  appeal  by  the  defendants  from  the  judg-  Statement, 
ment  of  Armour,  C.  J.,  at  the  trial. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Osler,  J.  A. : — 

The  defendants,  on  the  17th  of  December,  1891,  issued 
to  Thomas  Long  a  beneficiary  certificate  declaring  him 
entitled  to  all  the  rights,  privileges,  and  benefits  of  mem- 
bership in  their  order  in  Ontario  and  entitled  to  designate 
the  beneficiary  to  whom  the  sum  of  $2,000  of  the  bene- 
ficiary fund  of  the  order  should  at  his  death  be  paid. 
This  certificate  purports  to  be  issued  on  the  express  con- 
dition that  Long  should  in  every  particular  while  a  mem- 
ber of  the  order  comply  with  all  the  rules,  laws,  and 
requirements  thereof,  and  upon  the  further  condition  that 
the  rights  of  the  person  named  as  beneficiary  should  be 
subsidiary  to  the  same  rights  and  privileges,  and  to  no 
other  or  greater  extent  than  Long  himself  could  claim 
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Statement,  under  the  certificate  were  it  made  payable  to  himself 
personally. 

It  was  also  expressed  to  be  understood  and  agreed  that 
the  truth  of  the  statements  and  conditions  set  forth  in  the 
medical  examination  and  application  for  the  certificate, 
and  which  formed  a  part  thereof,  were  the  conditions  upon 
which  Long  was  entitled  to  the  rights,  benefits,  and  privi- 
leges of  the  order,  and  that  any  untruthfulness  or  viola- 
tion of  said  statements  and  conditions  terminated  Long's 
membership,  and  that  the  Grand  Lodge  of  the  order  should 
not  then  be  liable  for  the  said  sum  or  any  part  thereof. 
By  the  application  for  the  certificate  bearing  the  same 
date.  Long  agreed  with  the  defendants  inter  alia  that  com- 
pliance on  his  part  with  all  the  laws,  regulations  and 
requirements,  which  were  then  or  might  be  thereafter 
enacted  by  the  order,  was  the  express  condition  on  which 
he  was  entitled  to  participate  in  the  beneficiary  fund  and 
to  have  and  enjoy  all  the  other  benefits  and  privileges  of 
the  order,  and  he  directed  that  the  amount  to  which  he 
might  be  entitled  of  the  beneficiary  fund  should  at  his 
death  be  paid  to  his  mother,  Annie  Long. 

One  of  the  general  laws  of  the  order  in  force  at  the 
date  of  the  certificate,  "  prescribed  for  the  government  of 
the  Grand  Lodge  beneficiary  jurisdiction  in  the  collection, 
management,  and  disbursement  of  the  beneficiary  fund," 
was  (15) :  "  Each  and  every  member  of  this  order  shall 
pay  to  the  financier  of  his  lodge  without  notice  sixteen 
regular  assessments  of  one  dollar  each  in  each  calendar 
year,  due  and  payable  as  follows  :  two  assessments  on  or 
before  six  o'clock  p.m.  of  the  last  day  of  January,  April, 
July,  and  October,  and  one  assessment  on  or  before  six 
o'clock  p.m.  of  the  last  day  of  February,  March,  May,  June, 
August,  September,  November  and  December." 

Another  rule  (15c)  provides  that  "  any  member  failing  or 
neglecting  to  pay  all  assessments  made  upon  him  for  the 
beneficiary  or  relief  fund  to  the  financier  of  the  lodge  of 
which  he  is  a  member  within  the  time  prescribed  as  herein 
mentioned  shall  stand  suspended  from  all  the  rights, 
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benefits  and  privileges  of  the  order  from  and  after  that  Statement, 
date  and  shall  not  be  reinstated  except  as  herein  pro- 
vided." Another  rule  (31)  provides  that  "  any  member 
failing  to  pay  all  assessments  made  upon  him  for 
the  beneficiary  or  relief  funds  to  the  financier,  etc.,  on  or 
before  the  last  day  of  the  month  in  which  said  assessments 
are  made,  shall  stand  suspended  from  all  the  rights,  bene- 
fits and  privileges  of  the  order  from  and  after  that  date 
and  shall  not  be  reinstated  except  as  herein  provided." 
And  rule  38  provides  that  when  a  member  shall  be 
suspended  or  expelled  from  the  order  for  any  cause  what- 
soever he  forfeits  all  rights,  benefits  and  privileges,  and 
his  beneficiaries  thereby  lose  all  right  to  any  portion  of  the 
beneficiary  fund. 

Rule  6,  passed  in  July,  1895,  amending  rule  15,  extended 
the  time  for  payment  of  the  assessments  from  6  o'clock 
p.m.,  to  9  o'clock  p.m.,  and  as  thus  altered  that  rule  and 
the  other  rules  above  mentioned  as  well  as  those  to  be 
afterwards  referred  to  were  in  force  at  and  from  the  date 
of  the  certificate  up  to  the  death  of  Thomas  Long,  which 
occurred  on  the  20th  of  December,  1895. 

The  mother  of  the  deceased  after  his  death  assigned  the 
beneficiary  certificate  to  his  wife,  the  present  plaintiff. 

The  case  was  tried  at  Hamilton  on  the  27th  of  April, 
1897,  and  the  evidence  shewed  that  the  deceased  became 
suspended  in  August,  1894,  for  non-payment  of  an  assess- 
ment, and  that  he  was  reinstated  in  the  following  month. 
He  again  made  default  by  non-payment  of  the  assessment 
for  September,  1895,  and  at  the  time  of  his  death  he  stood 
suspended  by  reason  of  the  non-payment  of  that  assess- 
ment never  having  been  reinstated  or  restored  to  member- 
ship as  required  by  the  rules  of  the  order.  He  appeared 
on  the  defendants'  books  (report  for  September,  1895,)  as 
a  suspended  member. 

It  was  also  proved  that  on  the  21st  of  December  some  one 
on  behalf  of  the  beneficiary  paid  the  defendants  all  the 
-assessments  for  September,  October,  November  and  Decem- 
ber, as  well  as  the  half-yearly  dues  payable  at  the  end  of 


150 


ONTARIO  APPEAL  REPORTS. 


Statement.  December.  The  death  of  Long,  who  died  at  the  Cook 
County  Hospital  in  Chicago,  U.S.,  was  not  then  nor  for 
some  time  afterwards  known  to  defendants,  but  as  soon 
as  they  were  informed  of  it,  they  returned  $7.50,  the 
amount  they  then  supposed  from  their  books  that  they 
had  received,  to  the  sender.  They  had  in  fact  received 
one  dollar  more  but  it  was  explained  that  there  had  been 
some  clerical  error  in  the  entry  which  misled  them.  The 
return  was  accompanied  by  a  notice  that  a  member  could 
not  be  reinstated  after  his  death  according  to  the  defen- 
dants' laws  as  they  understood  them. 

The  appeal  was  argued  before  Burton,  C.  J.  0.,  Osler, 
Maclennan,  and  Moss,  J  J.  A.,  on  the  2nd  of  February, 
1898. 

Aylesworth,  Q.C.,  and  Totten,  Q.C.,  for  the  appellants. 
The  wording  of  the  rules  is  the  same  as  that  considered  in 
Wells  V.  Independent  Order  of  Foresters  (1889),  17  0.  U. 
317,  and  the  effect  is  referred  to  in  Dale  v.  Weston  Lodge 
(1897),  24  A.  R.  351.  If  the  rules  apply  the  plaintifi'  must 
fail.  But  it  is  contended  that  section  33  of  55  Vict, 
eh.  39  (0.),  has  not  been  complied  with.  When,  however,  the 
certificate  in  question  was  issued  this  regulation  did  not 
apply  to  the  defendants,  and  it  would  be  unreasonable 
to  hold  that  mere  reinstatement  should  necessitate 
the  issue  of  an  entirely  new  certificate.  It  is  not  a  new 
membership,  but  merely  a  doing  away  with  a  previously 
existing  suspension,  and  the  rules  provide  that  in  such  a 
case  the  original  beneficiary  certificate  shall  revive.  Even 
if  the  section  applies  at  all  it  does  not  govern  a  point  of 
this  kind.  This  is  not  a  condition  impairing  or  modifying 
the  contract.  Payment  of  the  dues  is  the  consideration 
for  the  contract,  the  very  essence  of  it:  Bacon  on  Benefit 
Societies,  2nd  ed.,  sees.  384,  385,  and  need  not  be  set  out. 
The  section  refers  to  collateral  matters  such  as  the  obser- 
vance of  the  formalities  and  domestic  regulations  of  the 
order.  If  the  plaintifi's  contention  is  right  payment  of 
dues  could  not  be  enforced. 
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G.  Lynch-Staunton,  for  the  respondent.  An  insurance  Argument, 
contract  is  just  the  same  as  any  other  contract.  It  is,  for 
instance,  like  a  lease  for  a  term  at  a  monthly  rental  with- 
out a  proviso  for  re-entry  or  forfeiture.  In  that  case  for 
non-payment  the  only  remedy  would  be  distress  or  action 
for  the  rent.  The  tenant  could  not  be  ejected.  The 
section  relied  on  is  not  limited  to  some  condition  modify- 
ing a  previously  existing  contract.  The  intention  is  that 
there  may  be  conditions  contemporaneously  made.  These 
rules  certainly  impose  conditions  affecting  the  contract.  The 
rules  are  changed  from  year  to  year,  and  it  is  most  un- 
reasonable to  expect  a  man  to  be  bound  by  such  compli- 
cated regulations.  The  plain  intention  of  the  Act  is  that 
each  member  of  the  society  shall  have  before  him  a  clear, 
definite  statement  of  what  he  is  to  be  bound  by.  This  is 
a  renewal  within  the  meaning  of  the  Act.  The  rules  shew 
the  steps  that  must  be  taken.  The  man  who  gets  rid  of 
the  forfeiture  comes  back  with  his  original  status  and  is 
effecting  a  renewal  of  his  original  rights.  What  is  a 
renewal  is  considered  in  London  West  v.  London  Guar- 
antee Go.  (1895),  26  0.  R.  520.  The  statute  applies  and  has 
not  been  complied  with  and  the  plaintiff  is  entitled  to 
succeed  :  Morgan  v.  Hunt  (1895),  26  0.  R.  569. 

Aylesworth,  Q.C.,  in  reply. 

March  15th,  1898.    Burton,  C.  J.  0.  :— 

The  sole  question  in  this  case  is,  I  think,  the  construc- 
tion to  be  given  to  the  word  "renewed"  in  sec.  33  of 
55  Vict.  ch.  39  (0.),  the  Insurance  Act  of  1892. 

I  think  that  confusion  sometimes  arises  from  disregard- 
ing the  distinction  between  contracts  of  indemnity,  as  in 
insurance  against  fire,  or  guarantees  for  the  fidelity  of  an 
individual,  where  the  contract  is  usually  for  a  certain  fixei 
period  and  terminable  then  if  not  renewed.  At  the  expira- 
tion of  the  named  period  the  obligation  of  the  insurer  was 
^nded,  and  it  was  only  by  the  concurrence  of  the  will  of 
both  parties  that  the  obligation  could  be  continued.  It 
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Judgment,   may  be  asked  for  by  the  one  and  may  be  assumed  or 
Burton,    refused  by  the  other.    It  must  be  manifest  in  such  a  case 
C.J.O.      ^ija^^  when  a  right  is  reserved  to  a  party  to  renew  or 
dissolve  an  obligation  the  determination  of  such  party  to 
renew  an  expired  contract  if  accepted  by  the  other  makes 
an  original  contract. 

A  contract  of  life  assurance  is  very  different,  it  is  in  no 
sense  a  contract  of  indemnity,  but  is  a  contract  to  pay  a 
sum  of  money  upon  the  happening  of  a  particular  event, 
contingent  upon  the  duration  of  human  life,  in  considera- 
tion of  the  payment  of  a  smaller  sum  at  once  or  by  certain 
periodical  instalments  which  the  assurer  is  bound  to 
receive  by  the  original  terms  of  the  contract.  These  pay- 
ments and  the  acceptance  of  them  by  the  assurer  do  not 
therefore  constitute  a  new  or  renewed  contract ;  it  is  the 
same  contract  as  originally  made,  liable  only  to  be  defeated 
by  reason  of  default  in  the  payment  of  the  premium. 

To  apply  this  reasoning  to  the  present  case : — By  one  of 
the  rules  of  the  society,  notwithstanding  default,  the 
assured  has  the  absolute  right  to  reinstate  himself  by  pay- 
ment of  the  arrears  within  three  months.  He  did  make 
default  in  payment  of  an  assessment  in  August,  1894,  but 
in  the  following  month  was  reinstated  as  of  right  by  pay- 
ment of  the  sum  due.  He  became  thereby  a  member  in 
good  standing  under  the  original  contract,  in  my  opinion^ 
and  not  under  a  new  or  renewed  contract.  But  he  sub- 
sequently again  made  default,  which  default  continued  up 
to  the  time  of  his  death. 

I  regret,  therefore,  to  be  compelled  to  come  to  the  con- 
clusion that  the  appeal  must  be  allowed. 

OsLER,  J.  A. : — 

Upon  the  evidence  it  appears  to  me  that  by  the  express 
terms  of  the  contract  between  the  deceased  and  the  defen- 
dants, reading  therein  the  application  and  the  rules,  the 
unfortunate  plaintiff  is  out  of  Court.  By  the  mere  non- 
payment of  the  September  assessment  and  without  further 
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notice  or  action  on  the  part  of  the  defendants  the  de-  Judgment, 
ceased  stood  suspended  from  all  the  rights,  benefits  Osler, 
and  privileges  of  the  order :  Wells  v.  Independent 
Order  of  Foresters  (1889),  17  O.  R.  317,  and  he  and 
his  beneficiaries  lost  all  right  to  any  portion  of  the 
beneficiary  fund  in  the  event  of  his  death  during  sus- 
pension. By  the  terms  of  his  application,  which  is  made 
a  part  of  the  beneficiary  certificate,  he  agreed  that  com- 
pliance on  his  part  with  all  the  laws,  regulations  and 
requirements  of  the  order  was  the  express  condition  on 
which  he  was  entitled  to  participate  in  the  beneficiary 
fund  and  to  enjoy  the  other  benefits  and  privileges  of  the 
order.  One  law  of  the  order  which  he  has  not  complied 
with  is  that  which  requires  the  payment  of  the  monthly 
assessments,  and  by  the  certificate  itself  the  defendants 
stipulate  that  any  violation  of  the  conditions  set  forth  in 
the  application  terminates  the  membership  of  the  party 
and  that  the  Grand  Lodge  shall  not  then  be  liable  for  the 
sum  insured. 

The  plaintiflf  relies  upon  sec.  33,  sub-sec.  1,  of  the 
Insurance  Corporations  Act,  1892,  55  Vict.  ch.  39  (0.), 
passed  April  14th,  1892,  after  the  issue  of  the  certifi- 
cate, which  enacts  that  where  any  insurance  contract 
made  b}'  any  insurance  corporation  whatever  within  the 
intent  of  section  2  of  the  Act  is  evidenced  by  a  sealed  or 
written  instrument  all  the  terms  and  conditions  of  the 
contract  shall  be  set  out  by  the  corporation  in  full  on  the 
face  or  back  of  the  instrument  forming  or  evidencing  the 
contract ;  and  unless  so  set  out,  no  term  of,  or  condition, 
stipulation,  warranty  or  proviso  modifying  or  impairing 
the  effect  of  any  such  contract  made  or  renewed  after  the 
commencement  of  the  Act  shall  be  good  or  valid,  or  admis- 
sible in  evidence  to  the  prejudice  of  the  assured  or  bene- 
ficiary. Provided  that  a  registered  friendly  society  may, 
instead  of  setting  out  the  complete  contract  in  the  certifi- 
cate or  other  instrument  of  contract,  indicate  therein  by 
particular  references  those  articles  or  provisions  of  the 
.  constitution,  by-laws,  or  rules,  which   contain  all  the 
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Judgment,    material  terms  o£  the  contract  not  in  the  contract  itself 
OsLER,     set  out ;  and  the  society  shall  at  or  prior  to  the  delivery 
J.A.      QVQj.  Qf  fi^Q\i  instrument  of  contract  deliver  also  to  the 
assured  a  copy  of  the  constitution,  etc.,  therein  referred  to. 

The  defendants  are  a  registered  friendly  society  within 
the  Act,  which,  as  regards  the  contracts  to  be  thereafter 
made  by  such  societies,  would  seem  to  have  come  into  force 
on  the  1st  of  January,  1893. 

The  contention  of  the  plaintiff  is  that  although  the 
beneficiary  certificate  was  made  before  the  Act,  yet  that, 
by  reason  of  the  reinstatement  of  the  deceased  in  Sep- 
tember, 1894,  after  his  suspension  for  default  in  payment 
of  the  August  assessment  of  that  year,  it  became  a  con- 
tract renewed  after  the  commencement  of  the  Act,  and 
that  as  the  conditions  or  terms  relied  on  as  modifying  or 
impairing  the  effect  of  the  contract  as  it  appears  on  the 
face  of  the  certificate  are  not  set  out  therein  in  full  or 
indicated  by  particular  reference  to  the  articles  of  the  con- 
stitution and  the  by-laws  which  contain  them,  they  are  not 
valid  as  against  the  plaintiflf. 

The  question,  therefore,  is  what  is  meant  by  the  term 
"  renewed  "  in  this  section  ?  We  must  first  notice  the 
provision  made  by  the  rules  for  reinstatement  of  the 
suspended  member. 

Rule  32  confers  upon  him  the  absolute  right  to  reinstate 
himself,  if  living,  within  three  months  from  the  date  of 
the  suspension  upon  the  single  condition  of  paying  all  the 
assessments  and  dues  up  to  date.  The  same  rule  declares 
that  his  death  during  that  period  while  in  a  state  of  suspen- 
sion debars  him  from  being  restored  to  good  standing  and 
that  payment  or  tender  thereafter  by  his  represenljatives 
shall  be  of  no  avail. 

Rule  33  deals  with  reinstatement  after  three  months  and 
within  six  months  from  the  date  of  suspension,  which  can 
only  be  procured  upon  the  suspended  member's  application 
therefor,  a  medical  examination  and  recommendation  by 
the  medical  examiner  of  the  lodge,  approved  by  the  grand 
medical  examiner,  the  consent  of  his  lodge,  and  payment 
of  all  assessments  and  dues. 
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If  not  reinstated  within  six  months  the  beneficiary  Jndgment. 
■certificate  is  annulled,  rule  34,  and  reinstatement  can  Osler, 
be  obtained  only  by  going  through  the  same  proceedings  "^-^ 
^s  upon  initiation  and  admission  to  membership,  and  upon 
other  special  conditions,  rule  35.     It  is,  however,  pro- 
vided by  that  rule  that  a  new  beneficiary  certificate  shall 
not  be  issued  in  such  cases,  but  that  reinstatement  shall 
revive  the  beneficiary  certificate  originally  issued  to  the 
member. 

In  the  Courts  of  England  and  of  this  country  and  in  some 
of  those  of  the  United  States  a  contract  of  life  insurance, 
such  as  we  have  in  this  case,  is  regarded  as  a  single  or 
entire  contract  for  life,  liable  to  be  defeated  or  discon- 
tinued if  the  premiums  are  not  paid.  In  Dalhy  v.  India 
and  London  Life  Assurance  Go.  (1854),  15  C.  B.  365,  at 
p.  387,  it  is  said  :  "  The  contract  commonly  called  life 
assurance,  when  properly  considered,  is  a  mere  contract  to 
pay  a  certain  sum  of  money  on  the  death  of  a  person,  in 
consideration  of  the  due  payment  of  a  certain  annuity  for 
his  life,  the  amount  of  the  annuity  being  calculated,  in  the 
first  instance,  according  to  the  probable  duration  of  the 
life,  and,  when  once  fixed,  it  is  constant  and  invariable." 

"  A  policy  of  insurance  is  not  exactly  a  new  contract 
every  year,  but  is  a  contract  made  once  for  all  with  a  con- 
dition to  be  performed  de  anno  in  annum,  and  if  the 
condition  is  not  performed  in  any  year  the  contract  is  at 
^n  end,"  per  Lord  Hatherle}^  L.C.,  In  re  Anchor  Assurance 
Co.  (1870),  L.R.  5  Oh.  at  p.  638.  "  A  single  contract,  liable 
to  be  forfeited  for  a  failure  to  pay  any  one  premium  : — its 
payment  is  precedent  to  the  contract's  continuance,  but  is 
subsequent  in  the  sense  that  (it)  is  not  paid  on  a  new 
contract":  Biddle  on  Insurance  (1893),  vol.  2,  p.  184,  vol.  1, 
p.  327. 

It  is  of  course  quite  immaterial  how  the  premium  is 
made  payable,  whether  yearly,  half-yearly,  or  quarterly, 
or  even  as  in  this  case,  monthly. 

The  term  "  renewed  "  or  "  renewal "  has  a  well  under- 
stood meaning  with  reference  to  fire  insurance  policies. 

21 — VOL.  XXV.  A.R. 


156 


ONTARIO  APPEAL  REPORTS. 


[vol 


Judgment.  These  are  contracts  of  indemnity  against  loss  for  a  definite 
OsLER,     period  which  are  extended  or  renewed  for  a  further  period 
J.A.       upon  payment  of  another  premium  :  see  the  Ontario  Insur- 
ance Act,  R.  S.  O.  (1887)  eh.  167,  sec.  114,  which  contains 
the  statutory  conditions  deemed  to  be  part  of  every  con- 
tract of  fire  insurance  entered  into  or  renewed. 

And  so  also  in  the  case  of  a  guarantee  or  insurance 
against  dishonesty :  London  West  v.  London  Guarantee 
Co.  (1895),  26  O.  R.  520.  In  all  such  cases  the  renewal 
is  a  new  contract  upon  a  new  consideration  which  was 
entirely  optional  between  the  parties,  continuing  the 
former  on  foot  for  a  further  period  on  the  terms  therein 
contained,  or  as  modified  by  the  renewal  contract :  Brad]/ 
V.  Forth-Western  Lns.  Co.  (1863),  11  Mich.  425  ;  Martin y. 
Home  Lns.  Co.  (1870),  20  C.  P.  447 ;  May  on  Insurance,  2nd 
ed.,  sec.  7 Oa.  Such  a  transaction  differs  essentially  from  that 
of  keeping  up  a  policy  of  life  insurance  by  payment  of  the^ 
yearly  or  other  premiums,  the  right  to  do  which  is  con- 
ferred upon  the  assured  by  the  contract  itself  and  is  quite 
independent  of  the  further  assent  of  the  insurers. 

I  think  that  the  term  "  renewed  "  in  this  section  points 
to  some  new  agreement  between  the  parties,  made  at  a 
time  when  the  society  is  able  to  impose  terms  or  to  treat 
the  beneficiary  certificate  as  at  an  end.  I  do  not  think  a 
contract  can  properly  be  said  to  be  "renewed"  if  it  is 
merely  kept  up  by  making  the  monthly  payments  in 
accordance  with  its  terms,  that  is  to  say,  in  any  way  in 
which  by  the  rules  of  the  society  the  member  or  suspended 
member  may  pay  them  without  the  assent  of  the  society 
and  so  keep  himself  in  good  standing,  or  if  suspended, 
reinstate  himself  as  of  right.  I  see  no  difference  between 
the  effect  of  payment  at  the  day  under  rule  15,  and  pay- 
ment after  the  day  and  reinstatement  as  of  right  under  rule 
32.  If  one  is  a  renewal  of  the  policy  so  is  the  other,  but 
I  think  it  of  neither.  The  language  of  the  section  seems 
to  limit  its  application  to  the  case  in  which  some  new 
instrument  of  contract  is  or  may  be  issued  by  the  society 
in  which  the  impairing  conditions  may  be  set  out  in  full 
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or  by  reference.  There  is  no  method  provided  by  which  Judgment, 
certificates  in  existence  before  the  Act  came  into  force  can  Osler, 
be  called  in.  We  cannot  suppose  that  the  Legislature  meant 
that  they  should  be  exchanged  for  new  contracts  or  should 
become  contracts  without  conditions  under  sub-sections 
(1)  and  (2)  of  section  33,  as  soon  as  the  first  assessment 
was  paid  after  the  Act  came  into  force. 

I  note  the  case  of  Garter  v.  Brooklyn  Life  Ins.  Go.  (1888), 
110  N.  Y.  15.  By  an  Act  of  the  Legislature  passed  in  1876, 
it  was  provided  that  no  life  insurance  company  doing  busi- 
ness in  the  state  should  have  power  to  declare  forfeited  or 
lapsed  any  policy  thereafter  issued  or  renewed,  by  reason 
of  non-payment  of  premium,  unless  a  notice  containing 
certain  particulars  specified  should  have  been  sent  to  the 
insured  not  less  than  thirty  nor  more  than  sixty  days 
before  such  payment  became  due.  A  policy  had  been 
issued  in  1890  on  which  the  plaintifi"  had  paid  several 
premiums  after  the  passage  of  the  Act.  He  failed  to  pay 
in  1893  and  the  company  declared  his  policy  forfeited. 
The  action  was  brought  to  compel  them  to  accept  payment 
of  the  premium  on  the  ground  that  they  had  failed  to 
send  him  notice  as  required  by  the  Act.  The  Court  held 
that  the  Act  applied  to  the  policy  on  the  ground  that  the 
payment  and  receipt  by  the  company  of  each  annual 
premium  constituted  a  renewal  of  the  policy  within  the 
meaning  of  the  term  "  renewed  "  as  used  in  the  Act,  and 
that  the  Act  was  not  confined  to  a  case  where  the  policy 
had  become  forfeited  or  lapsed  and  had  afterwards  been 
restored  or  reinstated  by  the  company. 

This  case  is  readily  distinguished  from  the  case  before 
us.  In  the  first  place  the  Court  appear  to  treat  a  life 
policy  as  a  contract  for  a  year  with  a  perpetual  right  of 
renewal  in  payment  of  the  yearly  premium.  Secondly, 
the  act  required  to  be  done  by  the  company  was  one 
which  did  not  require  the  concurrence  of  the  insured. 
They  were  simply  to  send  him  a  notice,  and  the  Court  in 
effect  hold  that  the  intent  of  the  Legislature  was  that  this 
should  be  done  in  the  case  of  all  policies  which  continued 
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Judgment,  in  existence  after  the  passing  of  the  Act.  "It  would  be," 
OsLER,  said  the  Chief  Justice,  "  at  the  option  of  the  company  to 
J.A.  re-execute  a  forfeited  contract  of  insurance,  and  if  the  Act 
was  held  applicable  to  such  a  policy  alone,  it  would 
confer  no  legal  right  whatever  upon  a  policy-holder. 
It  was  the  evident  object  of  the  Act  to  make  it  apply  to 
some  existing  policies  and  confer  some  legal  right  upon 
their  holders  to  avoid  a  cause  of  forfeiture  ;  and  if  it  be 
held  to  apply  only  to  lapsed  policies,  it  leaves  it  entirely 
optional  with  the  company  whether  there  should  ever  be 
any  renewed  policies  thereafter  or  not." 

We  see  from  the  terms  of  our  Act  that  the  Legislature 
did  not  intend  to  interfere  with  the  liberty  to  contract 
further  than  to  require  that  for  the  future  the  conditions 
should  be  set  out  in  or  indicated  on  the  contract.  Were 
we  to  construe  the  word  "  renewed  "  as  equivalent  to  "  exist- 
ing "  we  should  be  imputing  to  the  Legislature  an  intent  to 
reduce  all  contracts  which  might  remain  in  force  after  the 
passage  of  the  Act  to  unconditional  contracts  by  avoiding  all 
conditions  modifying  or  impairing  their  effect  unless  they 
happen  to  have  been  set  out  in,  or  indicated  in,  the  con- 
tract. In  other  words,  though  no  opportunity  is  afforded 
to  the  defendants  of  amending  or  correcting  them,  we 
should  make  the  Act  retrospective  as  regards  such 
contracts. 

I  think  we  give  full  effect  to  the  language  of  the  Act  by 
construing  the  word  "  renewed  "  as  applicable  to  the  case  of 
lapsed  or  forfeited  certificates  which,  perhaps  by  a  new 
contract  inter  partes  under  rules  33-35  or  otherwise,  are 
reinstated. 

For  these  reasons  I  am  of  opinion  that  there  was  no 
renewal  of  the  contract  between  Long  and  these  defen- 
dants after  the  commencement  of  the  Insurance  Companies 
Act,  and  that  the  appeal  must  be  allowed. 

Maclennan,  and  Moss,  J  J.  A.,  concurred. 

Appeal  allowed. 

R.  S.  0. 
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Hill  v.  Broadbent. 

Deed — Description— Appurtenances — R.  S.  0.  ( 1877 )  ch.  102,  sec.  4. 

Where  in  a  conveyance  made  in  pursuance  of  the  Short  Forms  of  Con- 
veyances Act,  R.  S.  0.  (1877)  ch.  102,  a  parcel  of  land  is  accurately 
described  by  metes  and  bounds,  the  general  words  of  sec.  4  will  not 
pass  lands  with  buildings  thereon  not  embraced  in  the  specific  descrip- 
tion, merely  because  the  buildings  were  previously  used,  occupied  and 
enjoyed  with  the  property  specifically  described  by  metes  and  bounds. 

Willis  V.  Watney  (1881),  51  L.  J.  Ch.  181,  30  W.  R.  424,  45  L.  T.  N.  S. 
739,  distinguished. 

Judgment  of  Armour,  C.  J. ,  affirmed. 

This  was  an  appeal  by  the  defendants,  and  a  cross-  Statement, 
appeal  by  the  plaintiffs,  from  the  judgment  at  the  trial. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Moss,  J. A. : — 

The  plaintiffs  in  this  action  are  devisees  and  executors 
under  the  will  of  one  Sarah  Servos,  who  died  in  June, 
1893.  The  defendants  are  the  lessee  and  owner  respec- 
tively of  a  parcel  of  land  in  respect  of  a  portion  of  which 
this  action  arises.  Both  parties  derive  title  through  one 
Frederick  M.  Willson,  and  the  questions  in  dispute  at  the 
trial  are  now  narrowed  down  to  the  rights  of  the  parties 
in  respect  of  a  brick  stable  which  was  undoubtedly  built 
by  Mrs.  Servos  in  the  year  1885. 

Prior  to  the  4th  of  February,  1884,  F.  M.  Willson  was 
the  owner  of  a  large  block  of  land  in  the  city  of  Hamilton 
composed  of  lots  91,  92  and  101  on  the  east  side  of  James 
street  and  south  of  Hunter  street  in  the  late  George 
Hamilton's  survey  of  lots  in  the  city  of  Hamilton. 

Situate  upon  a  portion  of  these  lots  was  a  number  of 
dwelling  houses  and  other  buildings.  Commencing  at  the 
south-east  corner  of  Hunter  and  James  streets  and  going 
south  on  James  street  there  were  buildings  used  as  a  fac- 
tory bearing  street  numbers  61,  63,  65,  67,  69,  71  and  73, 
and  south  of  these  wer^  three  dwellings  bearing  street 
numbers  75,  77  and  79.  On  Hunter  street  and  to  the  east 
of  the  rear  or  easterly  end  of  the  factory  buildings  there 
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Statement,  was  a  stone  bakery  and  east  of  it  two  frame  tenements 
known  respectively  as  numbers  4,  6  and  8  on  the  south 
side  of  Hunter  street.  Willson  had  granted  all  the  pre- 
mises to  one  McElroy  by  an  indenture  of  mortgage  which 
had  become  vested  in  Mrs.  Servos  and  there  was  a  large 
sum  due  under  it. 

On  the  4th  of  February,  1884,  Willson  entered  into  an 
agreement  in  writing  with  Mrs.  Servos  for  the  sale  to  her 
of  two  parcels  out  of  the  lots  91,  92  and  101,  for  the  sum 
of  $9,800.  The  parcels  were  described  in  the  agreement  as 
"  three  stone  houses  known  as  numbers  75,  77  and  79  on 
the  east  side  of  James  street  south,  the  stone  bakery 
known  as  number  4  situate  on  the  south  side  of  Hunter 
street  east  and  the  two  frame  tenements  known  as  num- 
bers 6  and  8  situate  on  the  south  side  of  Hunter  street 
east,  all  in  the  city  of  Hamilton  aforesaid,  together  with 
the  lands  used  and  belonging  to  the  same."  The  purchase 
money  was  to  be  deducted  from  the  amount  due  under  the 
mortgage,  and  for  the  balance  ($3,700),  still  remaining  due 
to  Mrs.  Servos  after  a  cash  payment,  she  was  to  receive  a 
first  mortgage  upon  the  factory  property  known  as  num- 
bers 61,  68,  65,  67,  69,  71  and  73.  In  order  that  Mrs. 
Servos  should  get  a  first  mortgage,  the  consent  of  the 
Canadian  Bank  of  Commerce,  which  held  a  mortgage  sub- 
sequent to  that  already  held  by  Mrs.  Servos,  was  to  be 
obtained  by  Willson  and  Mrs.  Servos  was  to  receive  a 
conveyance  of  the  two  parcels  free  from  incumbrances. 

The  mortgage  held  by  Mrs.  Servos  upon  the  larger  par- 
cel was  to  be  discharged  and  certain  provisions  were  made 
for  the  protection  of  tenants  of  portions  of  the  two  parcels 
purchased  by  her.  The  agreement  was  followed  by  the 
preparation  of  the  necessary  instruments.     These  were 

(1)  a  deed  of  conveyance  to  Mrs.  Servos  of  the  two  parcels ; 

(2)  a  mortgage  to  her  of  the  factory  property ;  (3)  a 
discharge  of  her  mortgage  over  the  larger  parcel ;  (4)  a 
discharge  of  the  mortgage  held  by  the  Bank  of  Com- 
merce ;  (5)  A  new  mortgage  to  the  bank  over  the  factory 
property  and  all  not  sold  and  conveyed  to  Mrs.  Servos  by 
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the  deed  (1).  The  conveyance  and  mortgage  to  Mrs.  Statement. 
Servos  bear  date  the  4th  o£  February,  1884,  and  are 
registered  on  the  22nd  of  February,  1884,  as  numbers 
29819  and  29818  respectively.  The  mortgage  to  the  Bank 
of  Commerce  bears  date  the  22nd  of  February,  1884,  and 
is  registered  the  same  day  as  number  29820  or  immediately 
after  the  conveyance  to  Mrs.  Servos.  Fiom  .the  descrip- 
tion of  the  lands  in  the  deed  of  conveyance  to  Mrs.  Servos 
it  would  appear  that  a  survey  of  the  boundaries  must  have 
been  made  for  the  purpose  of  defining  the  boundaries.  At 
this  time  there  was  to  the  south  of,  and  apparently  an- 
nexed to,  the  stone  bakery  a  frame  shed,  while  to  the 
south  of  the  two  frame  tenements  w^ere  a  frame  shed  and 
a  small  stable  18x12  feet  described  by  one  of  the  witnesses 
as  "  an  old  stable,  a  frame  bricked  in  "  and  to  the  south  of 
the  stable  a  water-closet.  The  dividing  line  between  city 
lots  numbers  91  and  92  appears  to  have  run  along  the  north 
side  of  the  last  mentioned  shed  and  stable  and  south  of 
them  was  a  portion  of  city  lot  number  92.  One  George 
Stevenson  was  lessee  from  Willson  of  the  stone  bakery 
and  was  using  the  sheds  and  stable.  It  w^as  said  that 
there  was  a  formal  lease  but  it  was  not  produced  and  the 
description  of  the  premises  thereby  demised  is  not  shewn, 
but  there  was  produced  a  lease  from  Mrs.  Servos  to  Steven- 
son in  continuation  of  his  tenancy  and  inasmuch  as  the 
agreement  for  sale  provided  for  the  continuance  of  the 
arrangement  between  Willson  and  Stevenson  it  is  not  un- 
fair to  suppose  that  the  two  leases  contained  the  same 
description. 

The  description  by  metes  and  bounds  in  the  deed  to  Mrs. 
Servos  did  not  include  the  old  stable.  Commencing  on 
Hunter  street  at  the  centre  of  the  west  wall  of  the  stone 
bakery,  the  boundary  line  proceeded  easterly  along  the 
south  side  of  Hunter  street  fiftj^-three  feet  to  the  easterly 
boundary  of  city  lot  number  91,  then  southerly  along  the 
boundary  sixty-five  feet,  six  inches.  This  brought  the  line 
to  the  north-east  corner  of  the  old  stable,  and  practically  to 
the  dividing  line  between  city  lots  91  and  92.  The  line  then 
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Statement,  proceeded  westerly  parallel  with  Hunter  street  seventeen 
feet,  which  was  nearly,  if  not  quite,  the  entire  length  of 
the  old  stable.  It  then  went  southerly  parallel  with  the 
easterly  boundary  ten  feet,  which  brought  it  to  the  south 
line  of  the  shed  to  the  west  of  the  old  stable.  It  then 
proceeded  westerly  parallel  with  Hunter  street  thirty-six 
feet  to  a  point  opposite  the  centre  of  the  west  wall  of  the 
stone  bakery,  thence  it  went  northerly  parallel  with 
James  street  seventy-tive  feet,  six  inches,  to  the  place  of 
beginning. 

This  description,  therefore,  embraced  the  sheds  but 
excluded  the  stable  and  water-closet,  which  remained  on 
the  portion  of  city  lot  number  92  that  was  retained  by  Will- 
son.  The  other  parcel  was  also  conveyed  by  a  very  precise 
description.  The  deed  further  contained  a  grant  of  the 
right  of  ingress  and  egress  over  an  alleyway  ten  feet  wide 
from  J ames  street  along  the  southerly  and  westerly  limits 
of  the  James  street  parcel  to  the  Hunter  street  parcel 
with  a  sufficient  space  for  the  turning  of  vehicles. 

It  thus  appears  that  only  a  small  strip  of  lot  92,  ten 
feet  wide  and  thirty-six  feet  long,  is  embraced  in  the 
description  of  the  Hunter  street  parcel,  and  on  this  strip 
are  situate  the  shed  south  of  the  two  frame  tenements  and 
a  portion  of  the  shed  south  of  the  stone  bakery. 

The  mortgage  given  to  Mrs.  Servos  desciibed  the  lands 
therein  comprised  as  "  lots  numbers  91,  92,  and  101,  in  block 
between  James,  Hunter,  Hughson  and  Augusta  streets  in 
the  late  George  Hamilton's  survey  in  the  said  city,  except- 
ing thereout  those  parts  of  the  said  lots  conveyed  by 
[Willson]  to  [Mrs.  Servos]  by  deed  dated  February  4th, 
1884,  and  to  be  duly  registered." 

The  mortgage  to  the  Bank  of  Commerce  described  the 
lands  therein  comprised  as  lots  91,  92  and  101  on  the  east 
side  of  James  street,  and  then  proceeded,  together  with 
the  buildings  thereon  erected  and  the  boilers,  engines, 
shaftings,  machinery,  and  fixtures  upon  or  appertaining  to 
said  lands  and  premises,  but  excepting  such  parts  of  said 
lots  and  the  buildings  thereon  as  have  been  sold  and  con- 
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\eyed  by  [Willson]  to  Sarah  Servos  and  which  consists  of  Statement, 
a  portion  of  said  lots,  having  a  frontage  on  James  street 
of  seventy-eight  feet  and  ten  inches,  and  another  portion 
thereof  having  a  frontage  on  Hunter  street  of  fifty-three 
feet."  There  was  here  a  grant  of  all  the  portions  of  the 
lands  and  all  the  buildings  not  conveyed  to  Mrs.  Servos. 

On  the  17th  of  April,  1884,  Mrs.  Servos  assigned  her 
mortgage  to  Charles  Magill,  and  it  does  not  appear  that  it 
ever  was  reassigned  to  her.  After  the  execution  and 
registration  of  the  deed  and  mortgages  George  Stevenson 
continued  to  hold  as  lessee  of  the  stone  bakery  and  to 
make  use  of  the  sheds  and  stable,  and  on  the  17th  of  June, 
1884,  a  new  lease  was  entered  into  between  him  and  Mrs. 
Servos.  It  was  in  pursuance  of  the  Act  respecting  Short 
Forms,  and  by  it  Mrs.  Servos  demised  to  Stevenson  "  that 
certain  building  known  as  number  four  (4)  on  the  south 
side  of  Hunter  street,  in  the  city  of  Hamilton,  at  present 
occupied  by  him  as  a  bakery  and  grocery." 

There  was,  therefore,  no  express  demise  in  the  instru- 
ment of  the  shed  and  stable  to  the  south  of  the  two  frame 
tenements,  and  it  could  only  be  by  the  force  of  the  pro- 
visions of  the  Act  respecting  Short  Forms  of  Leases  (if  at 
all)  that  these  were  included  in  the  demise. 

In  the  year  1885  Mrs.  Servos  caused  the  old  stable  to  be 
torn  down  and  the  brick  stable  now  on  the  premises  to  be 
built  on  the  same  site.  The  only  difference  between  them 
appears  to  be  that  the  doors  of  the  former  faced  to  the 
west  while  the  doors  of  the  latter  face  to  the  south.  The 
new  stable  continued  to  be  occupied  by  Stevenson  until 
June,  1890,  when  he  died,  and  his  son  George  Stevenson 
continued  the  occupation  until  April,  1893,  using  the  stable 
as  theretofore. 

Meantime  and  on  the  24th  of  September,  1887,  Willson 
and  the  Bank  of  Commerce  joined  in  a  conveyance  to 
Edward  Mitchell  of  portions  of  city  lots  91,  92  and  101, 
described  by  metes  and  bounds  so  as  to  embrace  the  land 
on  which  the  new  stable  stands.  This  instrument  was 
registered  on  the  30th  of  September,  1887.    On  the  31st 
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Statement,  of  October,  1891,  Mitchell  leased  the  same  premises  by  the 
same  description  to  the  defendant  Broadbent  for  three 
years,  with  a  right  to  purchase  during  the  term  for  the 
sum  of  $6,500.  Mrs.  Servos  died  on  the  18th  of  June, 
1893,  and  the  plaintiffs  are  her  representatives. 

But  before  her  death,  and  at  or  about  the  time  when  in 
1891  Broadbent  took  his  lease  from  Mitchell,  a  question 
was  raised  betw^een  Broadbent  and  Mrs.  Servos  as  to  who 
was  entitled  to  the  stable.  Broadbent  claimed  it  was  part 
.  of  the  property  leased  to  him.  Mrs.  Servos  or  her  advis- 
ers claimed  that  there  was  a  mistake  in  the  deed  to  her, 
but  no  proceedings  were  instituted. 

On  the  1st  of  September,  1893,  an  agreement  was 
entered  into  between  Broadbent  and  his  co-defendant 
Townsend,  whereby  the  latter  became  assignee  of  Broad- 
bent's  rights  under  his  lease  and  the  right  of  purchase 
thereunder,  upon  an  agreement  for  the  advance  by  Town- 
send  of  the  purchase  money,  the  premises  to  be  conveyed 
to  and  be  held  by  Townsend  subject  to  a  right  of  repur- 
chase or  redemption  by  Broadbent. 

Pursuant  to  this  agreement,  Townsend,  on  the  19th  of 
September,  1893,  paid  to  the  representatives  of  Mitchell, 
who  had  died,  the  sum  of  $6,500,  and  received  from  them 
a  conveyance  of  the  same  premises  by  the  same  descrip- 
tion, which  was  registered  on  the  19th  of  September,  1893. 
Townsend  then  gave  to  Broadbent  a  lease  dated  Septem- 
ber 1,  1893,  of  the  same  premises  by  the  same  description 
for  a  term  of  three  years.  Broadbent  claimed  that  in  the 
autumn,  and  presumably  about  the  date  of  this  lease,  he 
went  into  possession  of  the  stable  and  remained  there  for 
more  than  a  year  without  disturbance  or  hindrance  from 
the  plaintiffs  as  representatives  of  the  estate  of  Mrs.  Servos 
or  any  one  on  their  behalf. 

There  is  no  doubt  that  from  the  1st  of  August,  1893, 
until  the  26th  of  February,  1895,  the  stable  was  not 
actually  occupied  by  the  plaintiffs  or  any  tenant  of  theirs. 
There  was  a  conflict  of  testimony  at  the  trial  as  to  who 
was  in  possession  during  this  period,  and  the  learned  Chief 
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Justice  found  in  favour  of  Broadbent's  possession.    In  Statement. 

February,  1895,  one  Levy  went  into  possession  as  tenant 

of  the  plaintiffs,  and  remained  there  until  March,  1896. 

Soon  afterwards  Broadbent  again  went  into  possession  of 

the  stable,  and  also  commenced  to  put  up  a  fence  on  the 

portion  of  city  lot  92  to  the  south  of  the  sheds  and  stables 

in  such  a  way  as  to  interfere  with  the  right  of  turning 

vehicles  secured  to  Mrs.  Servos  by  the  deed  to  her  of  the 

4th  February,  1884,  and  on  the  16th  of  June,  1896,  this 

miction  was  commenced. 

The  plaintiffs  made  claim  of  title  not  only  to  the  stable 
and  the  right  of  way  and  turning,  but  also  to  a  strip  of 
land  forming  part  of  Qity  lot  number  92  to  the  south  of  the 
sheds  and  stable.  They  sought  an  injunction  restraining 
the  defendants  from  obstructing  the  plaintiffs'  access  to 
the  stable  and  the  lands  used  therewith  and  the  use  of  the 
alleyways  leading  thereto,  and  a  declaration  that  they 
were  entitled  in  fee  to  a  parcel  of  land  described  in  the 
eleventh  paragraph  of  the  statement  of  claim,  and  in  the 
alternative  to  be  allowed  the  value  of  their  improvements 
and  a  reformation  (if  necessary)  of  the  deed  of  the  4th  of 
February,  1884.  At  the  trial  before  Armour,  C.  J.,  they 
did  not  press  the  claim  to  the  title  of  the  strip  of  land 
other  than  the  part  covered  by  the  stable,  and  the  defen- 
dants conceded  the  plaintiffs'  right  to  the  space  for  turning 
as  provided  by  the  deed.  Consequently  the  questions  nar- 
rowed down  to  the  plaintiffs'  right  to  the  stable,  or  failing 
that  to  an  allowance  for  the  improvements.  In  support  of 
their  claim  of  title  to  the  stable,  the  plaintiffs  placed  their 
main  reliance  upon  the  Statute  of  Limitations.  They  did 
not  enter  into  evidence  bearing  upon  the  exclusion  of  the 
land  covered  by  the  stable  by  the  metes  and  bounds  in  the 
deed  of  the  4th  of  February,  1884,  or  endeavour  to  account 
for  it. 

The  action  was  tried  at  Hamilton  before  Armour,  C.  J., 
who  held  that  the  land  in  question  belonged  to  the  defen- 
dants, but  he  awarded  the  plaintiffs  $300  as  the  value  of 
the  improvements. 
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Statement.  The  appeal  and  cross-appeal  were  argued  before  Bur- 
ton, C.J.O.,  OsLER,  Maclennan,  and  Moss,  JJ.  A.,  on  the 
20th  of  January,  1898. 

W.  R.  Riddell,  for  the  appellants. 

G.  Lynch- Staunton,  and  E.  Lazier,  for  the  respondents. 

March  loth,  1898.    Burton,  C.  J.  0.  :— 

I  fully  agree  in  the  judgment  prepared  by  my  brother 
Moss  and  adhere  to  the  view  taken  by  this  Court  in  1875 
as  to  the  construction  to  be  placed  on  the  general  words  in 
the  Short  Form  of  Conveyances  Act  (McJSfish  v.  Munro 
(1875),  25  C.  P.  290),  and  that  it  was  never  intended 
by  the  introducing  of  those  words  to  make  such  a  sweep- 
ing change  in  the  law  of  conveyancing  as  to  pass  lands 
or  buildings  not  embraced  in  the  specific  description 
merely  because  they  had  been  held,  used,  occupied  and 
enjoyed  with  the  lands  particularly  described.  It  was 
intended  to  dispense  with  the  use  of  language  which  had 
from  long  usage  crept  into  all  deeds,  ex  abundanti  cauteld 
in  many  cases,  and  in  the  majority  of  cases  quite  unneces- 
sary, as  a  mere  grant  of  the  land  pure  and  simple  is  suffi- 
cient to  pass  all  that  is  legally  appurtenant  and  also  all 
such  rights  and  easements  as  are  necessary  to  the  proper 
enjoyment  thereof  in  the  state  in  which  the  property  was 
at  the  time  at  which  it  was  granted,  and  it  was  only  in 
exceptional  cases,  as,  for  example,  in  the  case  of  easements 
that  had  become  extinguished  by  unity  of  seizin  or  enjoy- 
ment, or  in  some  other  way  ;  it  was  easier,  therefore,  for 
conveyancers  to  use  these  antiquated  forms  than  to  decide 
whether  or  not  the  words  were  necessary  in  the  particular 
case. 

I  agree  also  that  the  plaintiffs  failed  to  make  out  any 
title  to  the  stable,  but  there  is  a  good  deal  in  the  evidence 
to  point  to  the  conclusion  that  there  must  have  been  some 
mistake  and  that  Mrs.  Servos  was  under  the  bond  fide 
belief  that  it  was  comprised  within  her  deed  when  she 
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made  the  expenditure  she  did  upon  it  and  was  so  long  Jndgment. 

billowed  to  remain  in  possession  unchallenged.  Burton, 

I  agree,  therefore,  that  we  ought  not  to  allow  either  the  C.J.O. 
appeal  or  the  cross-appeal,  and  that  both  should  be  dis- 
missed without  costs. 


Moss,  J.  A.  :— 

The  learned  Chief  Justice  determined  that  the  plaintiffs 
had  not  acquired  title  by  possession  and  upon  the  evidence  I 
think  that  finding  should  not  be  disturbed.  The  utmost 
the  plaintiffs  shew  is  an  uninterrupted  possession  from 
February,  1 884,  to  August,  1893.  In  August  or  September, 
1893,  Broadbent  who  then  claimed  through  his  leases  and 
agreements  with  Mitchell  and  Townsend  took  possession, 
and,  as  the  learned  Chief  Justice  has  found,  retained  it 
until  February,  1895.  At  the  time  he  took  possession  and 
while  he  was  there  Mitchell  and  Townsend  had  an  estate 
in  the  land  which  as  against  Mrs.  Servos  or  the  plaintiffs 
as  her  representatives  entitled  Broadbent  to  take  possession. 
There  was,  therefore,  a  rightful  entry  by  the  owner  which 
put  a  stop  to  the  running  of  the  statute.  So  that  upon 
the  face  of  the  title  deeds  the  defendants'  title  to  the  land 
covered  by  the  stable  was  shewn  and  the  Chief  Justice  so 
declared,  but  he  awarded  the  plaintiffs  $300  as  the  value 
of  the  improvement. 

The  defendants  appealed  to  this  Court  against  this 
allowance,  and  the  plaintiffs,  by  way  of  cross-appeal, 
attacked  the  decision  as  to  the  title  to  the  lands  covered 
by  the  stable,  and  besides  urging  the  Statute  of  Limita- 
tions argued  that  the  land  passed  to  Mrs.  Servos  under 
the  deed  of  the  4th  of  February,  1884,  by  virtue  of  the 
provisions  of  the  4th  section  of  R.  S.  0.  (1877)  ch.  102, 
the  Act  respecting  Short  Forms  of  Conveyances,  the  deed 
purporting  to  be  in  pursuance  of  that  Act.  Among  the 
general  words  to  be  found  in  that  section  is  the  word 
stables." 
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Judgment.  But,  as  has  been  pointed  out  in  reference  to  clauses  in 
Moss,  deeds  of  conveyance  using  general  words  similar  to 
■J. A.  those  employed  in  this  section,  there  is  comprised 
therein  a  number  of  words  which  are  inserted  with 
perhaps  too  little  regard  to  the  actual  requirements  of 
each  case  and  many  of  the  words  would  usually  have  no 
effect,  as  they  could  purport  only  to  convey  such  portions 
of  the  property  or  such  rights  as  would  pass  under  a  mere 
grant  of  the  land.  And  nearly  all  the  decisions  as  to  the 
effect  of  these  general  words,  when  found  either  in  old 
conveyances  or  incorporated  by  reason  of  the  Act,  have 
been  with  reference  to  rights  in  the  nature  of  easements. 
That  land  cannot  be  held  as  appurtenant  to  land  has  been 
decided  over  and  over  again,  and  the  words  "  with  the 
same  demised,  held,  used,  occupied  and  enjoyed "  seem 
more  applicable  to  rights  or  easements  annexed  to  the 
lands  conveyed  than  to  lands  not  by  description  einbraced 
within  the  conveyance,  more  especially  where  the  convey- 
ance contains  a  minute  description  by  metes  and  bounds. 

In  McNish  v.  Munro  (1875),  25  C.  P.  290,  Patterson, 
J.A.,  in  delivering  the  judgment  of  this  Court  pointed  out 
some  of  the  difficulties  and  inconveniences  consequent  upon 
giving  too  wide  application  to  the  general  words  of  the  Act. 
And  it  appears  to  me  that  his  remarks  apply  with  special 
force  to  a  case  where,  as  here,  the  vendor  is  granting  a  par- 
cel of  land  out  of  a  larger  parcel  retaining  not  merely  the 
piece  in  respect  of  which  the  claim  to  include  is  made,  but 
other  portions  of  the  same  lands  to  which  the  general  words 
of  the  Act  could  not  by  any  mode  of  construction  be  made 
applicable. 

If  at  the  date  of  the  conveyance  to  Mrs.  Servos,  Willson 
was  not  possessed  of  or  entitled  to  any  other  portion  of 
lots  91  and  92  than  the  stone  bakery,  number  4,  and  the  two 
frame  tenements,  numbers  6  and  8,  on  Hunter  street,  and 
the  piece  on  which  the  stable  stood,  a  strong  argument  in 
favour  of  its  being  included  by  construction  might  be  pre- 
sented, and  it  would  no  doubt  be  supported  by  the  case  of 
'Willis  V.  Watney  (1881),  not  reported  in  the  authorized 
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reports,  but  to  be  found  in  51  L.  J.  Ch.  181, 30  W.  R.  424,  and  Judgment. 

more  fully  in  45  L.  T.  N.  S.  739.  The  decision  seems  to  stand  moss, 

alone.    It  is  not  noted  in  Wolstenholme  and  Turner's  or 

White's  books  on  the  Conveyancing  Act  of  1881,  nor  in  the 

15th  edition  of  Prideaux,  or  in  Shelf ord's  Real  Property 

Statutes,  9th  ed.  (1893).     It  is,  however,  referred  to  in 

Bythewood,  4th  ed.,  vol.  5,  p.  185,  where  a  full  discussion 

with  reference  to  authorities  is  to  be  found,  and  in  Hunter's 

Real  Property  Statutes  of  Ontario,  at  p.  47.    The  decision 

may  be  supported  on  two  grounds :  first,  that  as  pointed 

out  by  Fry,  J.,  the  yard  in  question  was  delineated  in  the 

plan  annexed  to  the  deed  ;  and,  second,  that  the  yard  had 

been  conveyed  to  the  previous  purchasers  as  part  of  the 

property  called  Cardigan  House,  and  the  plaintiffs'  vendor 

was  not  possessed  of  any  other  land  or  property  which 

would  make  the  retention  of  the  yard  a  probable  thing. 

The  surrounding  circumstances  coincided  with  the  terms  of 

the  conveyance  and  were  very  strong  to  shew  that  neither 

the  plaintiff  nor  his  vendor  had  any  intention  that  the 

latter  having  sold  and  conveyed  the  mansion  should  retain 

the  yard. 

In  the  present  case,  where  there  is  an  accurate  descrip- 
tion by  metes  and  bounds  excluding  the  land  covered  by 
the  stable,  I  am  not  prepared  to  hold  that  that  land 
must  be  brought  into  the  conveyance  by  force  of  the  gen- 
eral words  of  the  Act.  And  if  I  am  obliged  to  choose 
between  the  decision  in  Willis  v.  Watney  and  McNish  v. 
Munro,  I  am  prepared  to  adopt  the  latter. 

In  my  opinion  the  plaintiffs'  claim  to  the  land  covered 
by  the  stable  fails. 

As  to  the  defendants'  appeal.  The  plaintiffs'  claim  to  an 
allowance  for  improvements  rests  upon  mistake  of  title. 
No  evidence  was  given  at  the  trial  as  to  the  circumstances 
under  which  the  metes  and  bounds  stated  in  the  deed  of  the 
4th  of  February,  1884,  were  arrived  at,  and  indeed  nothing 
was  shewn  to  support  a  judgment  for  reformation.  Yet  it 
is  difficult  to  avoid  the  impression  that  a  mistake  did 
occur  in  the  running  of  the  lines  and  in  stating  the  metes 
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Judgment,  ^nd  bounds.  It  is  easy  to  see  how  by  bringing  the  east 
Moss,  line  of  the  parcel  to  the  south-east  corner  of  the  old  stable 
instead  of  to  the  north-east  corner,  and  then  going  seven- 
teen feet  west  and  then  ten  feet  north  instead  of  ten  feet 
south  as  in  the  deed,  the  stable  would  have  been  included. 
Then  there  is  the  fact,  otherwise  unaccounted  for,  that  not 
very  many  months  after  the  deed  to  her,  Mrs.  Servos  ex- 
pended nearly  $500  in  erecting  a  new  stable  on  the  site  of 
the  old  one,  and  that  her  tenants  occupied  the  old  and  the 
new  for  at  least  six  or  seven  years  without  question. 

It  is  now  too  late  to  reform  the  instrument,  especially 
as  neither  the  Bank  of  Commerce,  through  which  Town- 
send  claims  title,  nor  Townsend  himself,  was  shewn  to 
have  had  notice  of  any  mistake.  Besides,  Mrs.  Servos* 
title  to  the  stable  was  questioned  in  her  lifetime,  but  she 
then  took  no  steps  to  have  the  mistake,  if  there  was  one, 
rectified.  It  may  be  that  she  or  her  advisers  thought  that 
in  course  of  time  the  Statute  of  Limitations  would  repair 
the  mistake. 

But  while  these  circumstances  do  not  now  afford  ground 
for  reformation,  they  support  the  contention  that  the  stable 
was  built  under  a  mistake  of  title,  and  are  sufficient  to 
sustain  the  Chief  Justice's  award. 

It  was  said  that  the  Chief  Justice's  own  opinion  was 
opposed  to  the  plaintiffs'  right  to  the  allowance,  and  some 
observations,  which  seem  to  have  been  made  after  he  had 
awarded  the  allowance,  are  pointed  out  as  appearing  in 
the  stenographer's  notes.  But  these  remarks,  if  made  as 
stated,  should  not  be  taken  as  a  retraction  of  his  previ- 
ously announced  opinion. 

I  think  the  appeal  and  cross-appeal  should  be  dismissed 
without  costs  to  either  party. 

Osler,  and  Maclennan,  JJ.  A.,  concurred. 

Appeal  ayid  cross-appeal  dismissed. 
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Smith  v.  Onderdonk. 

Negligence — Hire  of  Chattels — Contract — Sub- Contract — Defect — Damages. 

A  contractor  who,  pursuant  to  the  terms  of  a  sub-contract,  supplies  to  a 
sub-contractor  a  machine  for  use  in  the  work,  is  not  liable  in  damages 
to  one  of  the  sub-contractor's  workmen  for  injuries  sustained  by  reason 
of  a  patent  defect  in  the  machine,  which  has  been  accepted  and  used 
by  the  sub- contractor  without  objection. 

Judgment  of  FALCONBE,ID';^E,  J.,  reversed. 

This  was  an  appeal  by  the  defendant  from  the  judg-  Statement, 
ment  of  Falconbridge,  J.,  and  a  jury. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Osler,  J.  A. : — 

On  the  12th  of  June,  1895,  the  defendant  contracted 
with  the  Dominion  Construction  Company  to  construct, 
build  and  complete  the  Hunter  street  tunnel  and  approaches 
in  the  city  of  Hamilton,  of  the  Toronto,  Hamilton  and 
Buffalo  Railway  Company.  For  the  purposes  of  this  case 
the  terms  of  that  contract  are  unimportant. 

On  the  15th  of  July,  of  the  same  year,  the  defendant 
entered  into  a  sub-contract  with  the  firm  of  Clifford  & 
Sons  for  the  performance  by  them  of  a  certain  portion  of 
the  work,  namely,  the  excavation  and  grading  by  use  of  a 
steam  shovel  of  the  work  within  the  limits  of  the  tunnel 
and  the  western  approach  thereto  between  Locke  and 
Queen  streets. 

By  the  4th  clause  of  the  agreement  the  defendant  agreed 
to  furnish  Clifford  &  Sons  with  a  plough  and  cable  and 
-cars  and  locomotives  at  his,  the  defendant's  expense,  the 
locomotive  and  car  service  to  be  of  sufficient  capacity  for 
the  excavation  work  to  be  performed  by  them.  By  the 
7th  and  8th  clauses  it  was  agreed  that  Clifford  &  Sons 
were,  subject  to  certain  exceptions,  to  pay  all  men  employed 
in  connection  with  the  shovel  and  in  the  work  of  excava- 
ting and  dumping,  and  they  were  also  to  pay  for  all  fuel, 
oil,  waste  and  all  repairs  on  all  the  plant  used  by  them  in 
excavating  and  dumping  the  material. 
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Statement.  Clifford  &  Sons  entered  upon  the  performance  of  the 
work  under  their  contract,  and  on  the  16th  of  October, 
1895,  engine  No.  181  was  delivered  by  Onderdonk  to  them 
or  taken  over  by  them  from  him  as  one  of  the  engines 
which  he  had  contracted  to  furnish  them  with  for  the 
purpose  of  their  work.  From  that  time  it  was  under  the 
dominion  and  control  of  Clifford  &  Sons,  and  the  plaintiff, 
a  workman  in  their  employment,  was  working  for  them  as 
a  brakeman  on  such  engine  when  he  met  with  the  accident 
complained  of. 

It  was  not  denied  that  the  engine  was  of  sufficient  capa- 
city to  do  the  work  it  was  being  used  for,  but  when 
Clifford  &  Sons  received  it,  it  was  said  to  be  in  a  defective 
condition  as  regards  the  safety  of  a  brakeman  who  might 
be  engaged  in  coupling  cars  thereto  by  reason  of  the 
absence  of  a  handrail  at  the  back  of  the  tender  which  the 
brakeman  might  catch  and  support  himself  by  in  case  of  a 
jerk  or  jar  caused  by  the  collision  of  the  engine  with  the 
car. 

On  the  16th  of  October,  1895,  the  plaintiff,  while  attempt- 
ing to  couple  the  engine  in  question  to  a  train  of  cars, 
slipped  and  had  one  arm  crushed. 

The  action  was  brought  under  the  Workmen's  Compen- 
sation for  Injuries  Act,  and  came  on  for  trial  at  Hamilton 
in  January,  1897,  and  was  then  held  not  to  be  maintain- 
able, the  plaintiff  not  having  been  employed  by  the  defen- 
dant. Leave  to  amend  was  given,  and  by  amendment  the 
claim  now  in  question  was  raised,  and  the  action  was  tried 
at  Hamilton  on  the  20th  of  April,  1897. 

The  jury  found  a  general  verdict  for  the  plaintiff,  and 
assessed  the  damages  at  Si, 200,  for  which  sum,  with  costs,, 
judgment  was  directed  to  be  entered. 

The  defendant  appealed,  and  the  appeal  was  argued 
before  Burton,  C.  J.  0.,  Osler,  Maclennan,  and  Moss, 
J  J.  A.,  on  the  25th  and  26th  of  January,  1898. 

Grerar,  Q.  C,  and  D.  W.  Saunders,  for  the  appellant. 

Wallace  Nesbitt,  for  the  respondent. 
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March  loth,  1898.    Burton,  C.  J.  0. :—  Judgment. 

Burton, 

A  very  large  portion  of  the  argument  of  the  defendant's  C.J.O. 
counsel  pointed  to  what  was  alleged  to  be  the  fact,  that 
the  engine  in  question,  181,  was  not  delivered  to  Clifford  & 
Sons  under  the  contract  at  all ;  that  the  engines  so  delivered 
were  numbered  191  and  193,  and  that  181  was  delivered 
to  O'Connor  and  used  by  him,  and  after  his  contract  was 
completed  Clifford  &  Sons  being  much  better  pleased  with 
it  than  with  one  of  those  they  were  using  applied  to  and 
obtained  it  from  him  without  any  communication  with 
the  defendant  at  all.  It  is  scarcely  necessary  to  say  that 
if  this  had  been  the  case  there  could  be  no  liability  of  the 
defendant  in  this  action,  but  no  such  answer  to  the  claim 
seems  to  have  been  set  up  at  the  trial,  or  even  in  the  rea- 
sons of  appeal,  and  we  must  assume,  therefore,  that  it  was 
delivered  by  the  defendant  and  accepted  by  Clifford  & 
Sons  as  a  locomotive  delivered  to  them  under  the  con- 
tract. 

What  then  is  the  liability  of  the  defendant  under  such 
circumstances  ?  He  was  liable  to  Clifford  &  Sons  if  the 
locomotive  was  not  of  sufficient  capacity  for  the  excavation 
work  to  be  performed,  and  perhaps,  notwithstanding  the  ex- 
press language  of  the  covenant,  if  it  was  not  fit  for  the  pur- 
pose for  which  it  was  to  be  used,  but  no  complaint  is  made 
on  this  score  ;  the  locomotive  was  admittedly  suitable  to  da 
the  work  required  of  it,  and  Clifford  &  Sons  were  the  only 
persons  entitled  to  complain  if  it  was  not ;  but  although 
apparently  fit  for  the  purpose  is  the  defendant  liable  to 
third  persons  for  any  defect  in  it  rendering  it  unsafe  to 
any  person  using  it  as,  for  instance,  the  absence  of  a  hand- 
rail which  might  have  prevented  the  accident  ? 

I  think  the  plaintiff  has  correctly  stated  the  law  when 
he  assumes  that  in  order  to  fix  the  defendant  with  liabi- 
lity it  was  necessary  to  allege  and  prove  that  the  defen- 
dant had  knowledge  that  the  locomotive  had  some  defect 
rendering  it  dangerous  to  persons  using  it,  and  by  defect  I 
mean  latent  defect,  for  he  could  scarcely  be  liable  to  stran- 
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Judgment,  gers  for  some  defect  which  was  visible  to  the  bailee,  and 
Burton,  who,  nevertheless,  was  willing  to  receive  it  in  that  condi- 
C.J.O.  tion. 

I  think  the  principle  on  which  the  defendant  could  be 
made  liable  to  other  persons  than  his  bailee  is  this,  that 
he  must  have  been  guilty  of  some  misrepresentation  or 
wilful  suppression,  in  which  case  he  may  be  liable  for  all 
the  consequences  proximate  or  remote,  because  the  act  is 
quasi  criminal  in  its  character,  and  the  law  presumes  that 
all  the  consequences  were  foreseen  and  intended. 

Mr.  Smith,  in  his  work  on  Negligence,  says  :  "  The  true 
question  always  is,  has  the  defendant  committed  a  breach 
of  duty  apart  from  the  contract  ?  If  he  has  only  committed 
a  breach  of  contract  he  is  liable  to  those  only  with  whom 
he  has  contracted,  but  if  he  has  committed  a  breach  of 
duty  he  is  not  protected  by  setting  up  a  contract  in  res- 
pect of  the  same  matter  with  another  person." 

The  difficulty  is  in  applying  the  law,  and  to  fix  upon 
the  dividing  line  between  those  cases  where  the  duty 
begins  and  ends  with  the  contract,  and  where  the  law 
imposes  a  duty  to  third  persons,  notwithstanding  the  con- 
tract. 

In  Losee  v.  Clute  (1873),  51  N.  Y.  494,  it  was  held  that 
the  vendor  and  manufacturer  of  a  steam  boiler  was  liable 
only  to  the  vendee  for  defective  material  and  want  of  care 
in  its  construction,  and  was  not  liable  to  a  third  person  for 
damages  caused  by  an  explosion  on  account  of  such  defect. 

The  well-known  case  of  Langridge  v.  Levy  (1837),  2 
M.  &  W.  519,  arose  out  of  the  sale  of  a  gun  with  an  asser- 
tion that  it  was  the  work  of  a  well-known  maker  and 
safe  to  use  ;  that,  as  between  the  parties,  was  a  warranty,  - 
and  the  purchaser  had  a  complete  remedy  in  contract  if 
the  assertion  was  untrue ;  but  he  had  a  remedy  also  in 
tort  if  the  representation  was  fraudulently  made,  and 
as  in  that  case  the  seller  was  aware  that  it  was  required 
for  the  use  of  the  purchaser's  son,  he  was  held  liable  to  the 
son  on  the  ground  of  deceit  or  fraud. 

Here  there  is  no  pretence  for  charging  the  defendant 
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with  any  misrepresentation  or  fraud,  and  the  action  for  Judgment, 
any  breach  of  warranty  must  be  confined,  in  my  opinion,  Burton, 
to  the  immediate  parties  to  the  contract.    The  liability  of  C.J.O. 
the  defendant  cannot  be  placed  on  a  higher  footing  than 
that  of  a  manufacturer,  and  to  hold  manufacturers  liable 
to  third  persons  for  the  sale  of  an  article  not  necessarily 
dangerous  would  impose  a  liability  upon  them  which  I 
think  is  not  warranted  in  law. 

The  plaintiff*  in  the  present  case  was  a  servant  not  of 
the  defendant  but  of  Clifford  &  Sons,  and  was  acting  under 
their  orders  in  the  proceeding  which  led  to  the  unfortu- 
nate accident.  So  far  as  the  present  defendant  was  con- 
cerned he  was  a  stranger  to  him  in  every  sense  of  the 
term,  unless  a  duty  towards  him  arose  by  reason  of  some 
fraud  or  misrepresentation  in  the  contract  made  with 
Clifford  &;  Sons  which  led  to  the  injury.  Apart  from  that 
I  do  not  understand  how  the  plaintiff  could  take  advantage 
of  a  contract  with  Clifford  &  Sons. 

Had  the  defendant,  knowing  of  a  defect  in  this  locomo- 
tive, and  knowing  that  for  that  reason  it  was  dangerous, 
and  knowing,  as  he  did  know,  that  it  was  to  be  used 
by  Clifford  &  Sons'  workmen,  allowed  it  to  go  into 
Clifford  &  Sons'  possession  without  informing  them  of  the 
defect,  then,  for  any  injury  arising  from  that  defect,  I 
think  he  would  have  been  liable  even  to  third  persons 
not  themselves  in  fault. 

There  is  no  such  evidence  in  this  case,  and  I  think  the 
appeal  should  be  allowed  and  the  action  dismissed. 

OSLER,  J.  A.  :— 

It  must  be  taken.to  have  been  found  by  the  jury  that 
the  absence  of  the  hand-rail  was  a  defect  in  the  condition 
of  the  engine,  and  that  the  accident  which  the  unfortunate 
plaintiff  sustained  was  the  consequence  of  this  defect. 

The  question  is  whether  Onderdonk,  who  supplied  the 
defective  engine  to  Clifford  &  Sons,  is  liable  to  their  ser- 
vant, the  plaintiff,  for  the  injury  thus  sustained  by  him. 
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Judgment.  From  the  peculiar  circumstances  under  which  the  engine 
OsLER,  came  into  the  possession  of  Clifford  &  Sons  it  cannot  be 
inferred  that  Onderdonk  or  any  one  for  whose  acts  he 
would  be  responsible  then  knew  that  it  was  in  the  defec- 
tive condition  complained  of,  if,  having  regard  to  the 
nature  of  the  defect,  that  was  material. 

It  is  clear  that  inasmuch  as  there  was  no  privity  of  con- 
tract between  the  defendant  and  the  servants  of  his  sub- 
contractors the  plaintiff  can  only  recover  against  him  on 
proof  of  the  existence  of  some  duty  on  his  part  towards 
them.  It  is  contended  that  inasmuch  as  the  defendant 
knew,  or  must  be  taken  to  have  known,  that  the  engine 
to  be  supplied  by  him  would  be  used  and  managed  in 
the  way  in  which  such  an  engine  is  ordinarily  used, 
there  was  a  duty  on  his  part  to  see  that  it  was  de- 
livered in  such  a  condition  as  not  to  be  dangerous  to 
persons  using  it,  whether  such  persons  were  his  sub- 
contractors or  their  servants.  That  is  an  extremely  wide 
proposition,  which,  if  true,  would  open  the  door  to  a  large 
and  extended  liability  on  the  part  of  manufacturers,  ven- 
dors, and  hirers  of  chattels  and  machinery  of  all  kinds. 
It  can,  however,  be  said  to  be  true  only  to  a  very  limited 
extent,  and  the  present  case  is  not  to  my  mind  within 
any  class  of  cases  in  which  a  person  in  the  situation 
of  the  defendant  has  been  held  liable.  The  engine  was 
not  a  thing  of  an  inherently  noxious  or  dangerous  nature 
known  to  the  defendant,  but  concealed  by  him  from 
Clifford  &  Sons,  which  might  cause  an  accident  from 
the  mere  handling  of  it.  Nor  was  the  defect  a  latent 
defect  known  to  the  defendant,  but  concealed  by  him 
from  the  persons  to  whom  he  was  supplying  the  engine. 
On  the  contrary  it  was  a  defect  quite  obvious  to  the  eye, 
and  Clifford  &  Sons  chose  to  take  the  engine  over  in  its 
defective  condition  and  use  it  in  the  course  of  their  busi- 
ness. Why,  under  such  circumstances,  should  they  not 
have  done  so,  if  they  pleased,  assuming,  so  far  as 
their  workmen  were  concerned,  the  risk  of  liability  for 
accidents  which  might  be  suffered  by  the  latter  ?  The 
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breach  of  duty  to  which  the  accident  is  attributable  is  Judgment, 
that  of  Clifford  &  Sons,  who  permitted  the  plaintiff  to  Osleb, 
work  upon  the  defective  engine.  Nothing  that  the  defen- 
dant  did  or  omitted  to  do  conduced  to  their  breach  of  duty 
in  that  respect  as,  e.g.,  the  warranty  of  the  defective  chain 
in  Mowbray  v.  Merryweather,  [1895]  2  Q.  B.  640,  where 
the  defect  was  one  not  obvious  to  the  eye,  and  the  defen- 
dants having  a  warranty  were  not  bound  to  examine  it. 
Therefore,  assuming  that  the  defendant  was  negligent  in 
supplying  an  engine  defectively  fitted,  the  accident  was 
nevertheless  the  direct  result  of  the  neglect  of  Clifford  &; 
Sons,  and  not  of  any  neglect  of  Onderdonk  :  O'Neil  v.  Ever- 
est (1891),  61  L.  J.  Q.^B.  453.  The  defendant  cannot  be  in 
a  worse  position  than  the  builder  of  a  ship  or  the  maker  of 
a  carriage,  as  to  whom  it  is  laid  down  that  when  he  "  has 
delivered  it  out  of  his  own  possession  and  control  to  a 
purchaser,  he  is  under  no  duty  to  persons  using  it  as  to  its 
safe  condition,  unless  the  thing  was  in  itself  of  a  noxious 
or  dangerous  kind,  or  (it  seems)  unless  he  had  actual 
knowledge  of  its  being  in  sugh  a  state  as  would  amount  to 
a  concealed  danger  to  persons  using  it  in  an  ordinary  man- 
ner and  with  ordinary  care  "  :  Pollock  on  Torts,  4th  ed.,  p. 
466,  citing  Winterhottom  v.  Wright  (1842),  10  M.  &  W. 
109 ;  Gollis  v.  Selden  (1868),  L.  R.  3  C.  P.  495  ;  Losee 
V.  Clute  (1873),  51  N.  Y.  494. 

The  plaintiff  relied  upon  the  general  proposition  as  to 
negligence  stated  in  the  judgment  of  the  Master  of  the  Rolls 
in  Heaven  v.  Pender  (1893),  11  Q.  B.  D.  503,  but  it  is  mani- 
fest from  later  decisions  in  which  that  case  has  been  authori- 
tatively explained  or  distinguished  that  it  cannot  extend  to 
impose  liability  upon  a  defendant  in  such  a  case  as  that 
before  us  :  Le  Lievre  v.  Gould,  [1893]  1  Q.  B.  491 ;  Cale- 
donian R.  W.  Co.  V.  Mulholland,  [1898]  A.  C.  216  ;  Cun- 
nington  v.  Great  Northern  R.  W,  Co.  (1883),  49  L.  T.  N.  S. 
392.  It  is  supported  simply  as  a  case  of  invitation  by  the 
defendants  to  come  upon  their  premises  without  having 
used  reasonable  care  to  be  sure  that  their  condition  did 
not  subject  the  person  invited  to  danger.    Elliott  v.  Hall 
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Judgment.  (1885),  15  Q.  B.  D.  315,  another  case  cited  for  the  plaintiff, 
OsLER,  has  no  application.  There  the  truck,  the  defective  condition 
J. A.  Qf  v^hich  caused  the  accident,  was  in  the  control  and  man- 
agement of  the  defendants,  and  it  was  held  that  there  was 
a  duty  to  those  persons  who,  as  they  must  have  known, 
would  come  upon  it  to  unload  the  coal  they  were  forward- 
ing by  it,  that  it  should  not  be  in  a  dangerous  and  defec- 
tive condition.  Caledonian  R.  W.  Co.  v.  Mulhollandy 
[1898]  A.  C.  216,  the  report  of  which  has  reached  us  since 
the  argument  of  the  appeal,  comes  very  near  to  the  present 
case  in  its  circumstances,  and  it  is,  in  my  opinion,  a  deci- 
sion wholly  opposed  to  the  right  of  the  plaintiff  to  recover. 
I  refer  particularly  to  the  observations  of  Lord  Shand,  at 
pp.  231,  232. 

Maclennan,  and  Moss,  JJ.  A.,  concurred. 

Appeal  allowed. 
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Seyfang  v.  Mann. 

Contract — Partnership — Ghose  in  Action — Assigriment  of— Counterclaim — 

Novation. 

A  firm  which  had  contracted  with  respondents  to  supply  them  with  a 
number  of  bicycles,  was  subsequently  dissolved,  one  partner  retiring, 
and  a  new  partner  taking  his  place.  The  notice  of  dissolution  stated 
that  the  business  would  be  carried  on  by  the  new  firm,  who  would  pay 
the  indebtedness  of  the  old,  and  who  were  alone  authorized  to  collect 
its  debts,  and  by  the  agreement  for  dissolution,  the  partners  released 
each  other  from  all  liability,  and  it  was  agreed  that  all  the  claims  of 
the  old  firm  belonged  to  and  would  be  collected  by  the  new.  The 
respondents  had  a  large  claim  for  damages  against  the  old  firm  for 
non-fulfilment  of  contract,  and  upon  learning  from  appellants  the  facts 
as  to  the  dissolution,  made  claim  against  the  new  firm  : — 

Held,  upon  the  correspondence  set  out  in  the  judgment  of  Rose,  J.,  that 
novation  had  taken  place  and  that  the  respondents  were  entitled  to 
claim  against  the  appellants  the  damages  which  the  former  had  sus- 
tained through  breach  of  the  contracts,  but  that  such  damages  must  be 
limited  to  those  arising  from  breaches  occurring  prior  to  the  dissolution. 

Judgment  of  Armour,  C.  J.,  27  O.  R.  631,  varied. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment  Statement, 
of  Armour,  C.  J.,  in  an  action  tried  before  him  without 
a  jury  at  the  Spring  Sittings  at  London,  1896. 

The  appellants  claimed  as  assignees  of  a  firm  of  Gibson  & 
Prentiss  by  virtue  of  an  agreement  made  between  the 
latter  whereby  that  firm  was  dissolved,  one  of  the  partners 
retiring  and  the  other  entering  the  appellants'  firm.  By 
the  notice  of  dissolution  the  new  firm  assumed  the  indebted- 
ness of  the  old,  and  by  agreement  each  of  the  partners 
released  the  other  from  all  liability  connected  with  the 
firm,  it  being  understood  that  all  claims,  book  accounts, 
etc.,  should  belong  to  appellants'  firm.  The  old  firm  had 
contracts  with  the  respondents  for  supplying  bicycles  on 
which  a  balance  was  due  them  by  respondents  who  had 
claimed  damages  for  breach  of  these  contracts  in  not  being 
promptly  supplied  as  called  for  by  the  contracts.  The 
learned  Chief  Justice  gave  judgment  in  favour  of  the 
appellants  for  $486.28  and  interest,  and  for  the  respondents 
on  their  counterclaim  for  $2,530. 

The  judgment  is  reported  27  0.  R.  631,  where  and  in  the 
judgment  of  Rose,  J.,  the  facts  are  more  fully  stated. 

24 — VOL.  XXV.  A.R. 
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Statement.  Qn  March  3rd  and  4th,  1897,  before  Meredith,  C.J., 
Rose,  and  MacMahon,  JJ.,  sitting  as  the  second  division 
of  the  Court  of  Appeal,  the  appeal  was  argued. 

Aylesivorth,  Q.C.,  and  Cronyn,  for  the  appellants.  The 
recovery  by  the  respondents  upon  their  counterclaim  is 
for  damages  for  breach  of  a  contract  made  between  the 
respondents  and  a  firm  of  Oibson  &  Prentiss  and  not 
between  them  and  these  appellants,  and  these  appellants 
as  assignees  of  the  chose  in  action  cannot  be  made  liable 
by  counterclaim,  or  set-off  beyond  the  amount  of  the 
claim  assigned  to  them  :  Young  v.  Kitchen  (1878),  3  Ex. 
D.  127;  Exchange  Bank  v.  Stinson  (1881),  32  C.  P.  158. 
The  firm  of  Gibson  &  Prentiss  also  were  not  liable  on  the 
contract  because  their  promise  was  dependent  upon  the 
performance  by  the  respondents  of  their  undertaking. 
The  contract  was  entered  into  upon  the  express  under- 
standing that  within  two  days  the  respondents  should  pay 
the  account  then  due  by  them.  This  in  order  of  time  was 
the  first  thing  to  be  done:  Norvington  v.  Wright  (1885), 
115  U.S.  188  ;  Boives  v.  Bhand  (1877),  2  App.  Gas.  455  at 
p.  463.  The  refusal  by  respondents  to  pay  the  account  due 
from  them  on  1st  July  was  evidence  of  their  intention 
not  to  comply  with  the  agreement  they  had  made.  They 
referred  to  Withers  v.  Reynolds  (1831),  2  B.  &  Ad.  882  ; 
Hochster  v.  Le  La  Tour  (1853),  2  E.  &  B.  678  ;  Freeth  v. 
Burr  (1874),  L.  R.  9  G.  P.  208  ;  Mersey  Steel  and  Iron 
Co.  V.  Naylor,  Benzon  &  Go.  (1884),  9  App.  Gas.  434  at  p. 
442 ;  Bellas  &  Go.  v.  Neptune  Marine  Ins.  Go.  (1879),  4 
O.  P.  D.  139  ;  in  appeal  (1879),  5  G.  P.  D.  34. 

H.  D.  Gamble,  and  I.  F.  Hellmuth,  for  the  respondents. 

/.  F.  Hellmuth,  argued  the  question  as  to  the  breach  of 
contract  and  damages.  It  was  the  appellants  and  not  the 
respondents  who  were  trying  to  break  the  contract.  The 
appellants  had  undertaken  more  than  they  could  perform  ; 
their  factory  could  not  turn  out  the  wheels  ;  but  even  if 
the  contract  on  the  part  of  the  respondents  was  dependent 
upon  the  payment  to  be  made  within  two  days,  they 
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-substantially  complied  with  this  by  paying  $800,  out  Arguments 
t)f  $869.     [The  Court  stopped  him  intimating  that  the 
only  difficulty  they  felt  was  as  to  the  right  of  set-off  on 
the  part  of  the  respondents.] 

H.  D.  Gamble. — The  respondents  do  not  require  to  rely 
upon  any  right  of  set-off  against  the  appellants  as  as- 
signees of  a  chose  in  action  although  that  position  might 
perhaps  be  supported  on  the  authority  of  Exchange  Bank 
V.  Stinson  (1881),  32  C.  P.  158,  and  Government  of  New- 
foundland V.  Newfoundland  R.  W.  Co.  (1888),  13  App.  Cas. 
199,  but  the  respondents  rely  upon  novation.  The  appellants 
in  their  pleadings  claim  as  "  the  successors  "  of  Gibson  & 
Prentiss  against  whom  the  respondents  were  entitled  to 
damages  for  breaches  of  the  agreement  of  18th  June,  1895. 
The  respondents  notified  the  appellants  of  their  claim  for 
damages  by  letter  22nd  July,  1895,  in  which  they  say  "  We 
have  a  large  claim  for  damages  on  account  of  non-fulfil- 
ment of  these  contracts  and  we  trust  you  have  made  this  _ 
a  consideration  when  you  made  the  change  in  your  firm." 
^Then  in  the  notice  of  dissolution  of  partnership  sent  to  the 
respondents  25th  July,  1895,  it  is  stated  that  all  the  indebt- 
edness of  the  old  firm  of  Gibson  &  Prentiss  is  to  be  paid  by 
the  appellants,  and  in  the  subsequent  correspondence  the 
appellants  treat  with  the  respondents  upon  the  basis  of 
the  contract  having  been  adopted  by  them.  Upon  much 
less  evidence  has  novation  been  held  to  have  taken 
place  :  Parsons  on  Partnership,  4th  ed.,  sees.  240,  326, 
337-8  ;  Hart  v.  Alexander  (1837),  2  M.  &  W.  464  ;  Ex^, 
Williams  (1817),  Buck,  13, 15;  Re  Commercial  Corporation 
of  India  and  the  East  (1868),  16  W.  R,.  958 ;  Ex.  p.  Jackson 
(1790),  1  Ves.  Jr.  131  ;  Kirwan  v.  Kirwan  (1834),  2  Or.  & 
M.  617;  Lyth  v.  Ault  (1852),  7  Ex.  669,  672  ;  Thompson 
v.  Percival  (1834),  5  B.  &  Ad.  925  ;  Henderson  v.  Killey 
(1889),  17  A.  R.  456  ;  Osborne  v.  Henderson  (1889),  18  S. 
C).  R.  698,  and  cases  there  cited. 

Aylesworth,  Q.C.,  in  reply.  This  is  the  first  time  the 
point  now  relied  on  has  been  taken,  and  it  is  not  in  the 
reasons  of  appeal ;  it  is  a  distinct  departure.    The  appel- 
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Argument,  lants  sue  as  assignees  of  chose  in  action  not  as  successors^ 
and  they  were  proved  at  trial  to  be  assignees.  There  is  no 
'  consideration  for  the  novation,  no  discharge  of  Gibson  and 
no  evidence  of  acceptance  of  position  by  Mann. 

February  14, 1898.    Rose,  J.  :— 

Without  entering  into  the  difficult  question  of  set-off 
and  counterclaim,  which  has  been  much  argued  before  us, 
I  think  judgment  on  the  counterclaim  may  be  supported 
on  the  ground  taken  by  Mr.  Gamble  at  the  argument,, 
namely,  that  novation  has  been  shewn. 

The  contract  was  made  between  the  firm  of  Gibson  &; 
Prentiss,  trading  under  the  firm  name  of  Gibson  &  Prentiss 
Cycle  Company,  and  the  defendants.  Such  partnership 
was  dissolved  on  the  22nd  day  of  July,  1895,  Gibson  retir- 
ing, and  the  plaintiff  Seyfang  taking  his  place.  The  notice 
of  dissolution  is  as  follows :  "  To  all  whom  it  may  con- 
cern :  Take  notice  that  the  copartnership  heretofore  exist- 
ing between  the  undersigned  in  the  bicycle  business,  under 
the  name  of  Gibson  &  Prentiss  Cycle  Company  is  this  day 
dissolved  by  mutual  consent.  The  business  will  be  con- 
tinued b}^  George  Seyfang  and  Andrew  L.  Prentiss,  by 
whom  all  indebtedness  of  said  firm  is  to  be  paid  and  who 
are  alone  authorized  to  sign  the  firm  name  in  liquidation 
of  debts  due  the  said  firm  of  Gibson  &  Prentiss  Cycle  Co." 

The  formal  agreement  was  put  in  signed  by  Gibson  & 
Prentiss,  dated  the  23rd  July,  which  witnessed  :  "  That  the 
copartnership  heretofore  existing  between  the  parties 
hereto  under  the  firm  name  of  Gibson  &  Prentiss  Cycle 
Co.,  be  and  the  same  is  this  day  dissolved  and  terminated 
by  mutual  consent,  and  each  of  the  parties  hereto  releases^ 
and  discharges  the  other  of  and  from  any  and  all  liability 
and  obligations  growing  out  of  or  in  any  wise  connected 
with  the  said  firm's  business  heretofore  carried  on  by  them 
under  such  firm  name.  It  being  understood  that  all  claims 
and  demands,  notes,  bills  and  book  accounts  belonging  to 
the  said  firm  above  mentioned  belong  to  and  will  be 
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collected  by  George  Seyfang  and  Andrew  L.  Prentiss  who  Judgment, 
are  the  owners  thereof."  rose, 

These  facts  were  evidently  communicated  to  the  defen- 
dants  by  a  letter  of  the  19th  July,  for  on  the  22nd  July, 
the  defendants  wrote  to  Seyfang  &  Prentiss  as  follows : 
Dear  Sirs  : — 

We  have  yours  of  the  19th  and  note  contents.  We 
have  already  made  three  contracts  with  your  firm  as 
it  was  before  the  change,  and  not  one  of  them  has  been 
carried  out  in  any  way,  where  there  was  a  chance  to 
break  the  contract.  We  have  a  large  claim  for  damages 
on  account  of  non-fulfilment  of  these  contracts,  and  we 
trust  you  made  this  a  consideration  when  you  made  the 
change  in  your  firm.  It  will  be  almost  impossible  for  us 
to  go  over  there  now,  but  will  be  pleased  to  have  you  come 
over  here,  if  you  can.  In  the  meantime  it  would  be  well 
to  start  shipping  us  some  number  8's,  as  we  have  several 
of  these  sold,  and  the  longer  the  delay  in  shipment  is,  the 
larger  our  claim  will  be.  We  are  ready  at  any  time  to 
settle  up  our  account,  but  we  first  must  have  a  settlement 
of  our  claim  for  damages,  also  a  different  contract  in  regard 
to  shipping  wheels.  In  our  second  contract  with  you, 
there  is  one  clause  where  we  made  certain  arrangements 
for  1896  trade,  and  we  pushed  the  sale  of  Bisons  as  if  we 
intended  handling  them  for  1896  and  during  years  to  come, 
and  almost  all  the  money  we  have  spent  advertising  has 
been  on  the  Bison  wheels,  as  it  is  the  only  wheel  we  are 
handling  this  year  that  we  fully  intended  to  handle  after- 
wards. Please  say  if  it  is  your  intention  to  retain  the 
name  of  "  Bison  "  for  your  wheels  and  the  present  business 
stand  that  you  have,  and  if  possible  give  us  an  idea  of 
what  your  1896  wheel  will  be  like.  In  regard  to  the  parts 
you  have  over  there  for  repairs,  kindly  let  us  have  these 
at  once.  There  are  three  or  four  parties  waiting  for  these 
before  they  can  use  their  wheels.  Also  send  us  a  couple 
of  sprockets  with  eighteen  teeth  and  a  couple  with  nine- 
teen teeth.  We  promised  these  to  several  parties  who  are 
riding,  and  they  are  continually  asking  us  for  the  higher 
gears." 
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Judgment.  Qn  the  23rd  the  plaintiffs  answer,  disputing  the  claim 
Rose,  for  damages,  not  on  the  ground  that  they  had  not  under- 
taken  to  pay  whatever  Gibson  &  Prentiss  would  be  liable 
for,  but  on  the  ground  that  the  agreement  of  June  18th 
"  cancelled  "  the  claim.  What  is  now  to  be  considered  is 
the  claim  for  breaches  under  the  agreement  of  the  18th 
June. 

We  have  here  evidence  of  an  agreement  between  Gibson 
&  Prentiss  and  Seyfang  &  Prentiss,  by  which  Seyfang  & 
Prentiss  were  to  pay  all  the  indebtedness  of  the  firm  of 
Gibson  &  Prentiss,  and  were  to  collect  in  all  the  claims  and 
demands,  notes,  bills  and  book-accounts  belonging  to  Gib- 
son &  Prentiss,  such  claims,  etc.,  having  apparently  been 
transferred  to  Seyfang  &  Prentiss,  who  w^ere  declared  to 
be  the  owners  thereof.  In  other  words,  we  have  a  partner 
going  out  and  a  partner  coming  in ;  the  new  firm  appar- 
ently taking  the  assets  of  the  old  firm,  and  agreeing  to  be 
liable  for  all  debts. 

This  is  stated  in  Parsons  on  Partnership,  4th  ed.,  par. 
337,  to  be  a  novation  of  the  debts  whereby  the  new  partner 
becomes  bound.  The  learned  text  writer  adds,  "  But  by 
the  law  of  novation  (which  is  perhaps  the  latest  law  bor- 
rowed from  the  civil  law^)  the  new  debt  is  not  obligatory, 
unless  the  old  one  is  discharged  ;  and  the  old  one  cannot 
be  discharged  without  the  consent  and  concurrence  of  the 
creditor." 

In  a  foot  note  to  that  paragraph,  I  find  it  stated  as 
follows  :  "  If  a  creditor  agreed  (expressly  or  impliedly)  to 
release  from  the  debt  the  members  of  the  old  firm  on 
consideration  of  the  agreement  by  the  new  firm  to  pay, 
a  novation  would  take  place,  and  the  new  firm  would  of 
course  be  liable." 

In  Ex  p.  Jackson  (1790),  1  Yes.  Jr.  131,  Lord  Chancellor 
Thurlow  said  :  "  If  one  man  having  debts,  takes  another  into 
partnership  with  him,  a  very  little  matter  respecting  those 
debts  will  make  both  liable." 

In  Leake's  Law  of  Contracts,  3rd  ed.,  p.  685,  it  is  said: 
"  Questions  of  novation  also  arise  upon  changes  occurring 
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in  partnerships  with  reference  to  the  consent  of  customers  Judgment, 
to  accept  the  new  firm  as  debtors  instead  of  the  old.    A  Rose, 
customer  who  continues  to  deal  with  the  firm  after  notice 
of  a  change  in  the  partners  is  presumed  to  accept  the  new 
firm  as  his  debtors." 

Several  cases  are  referred  to,  among  others,  Hart  v. 
Alexander-  (1837),  2  M.  &  W.  484.  There  knowledge  of  a 
change  in  the  partnership,  one  partner  going  out  and 
another  coming  in,  continuing  to  deposit  moneys  with 
the  new  firm,  receiving  accounts  and  payments  of 
interest  at  varying  rates  from  the  new  firm,  giving  a 
the  power  of  attorney  to  the  new  firm  in  which  the  name  of 
retiring  partner  did  not  appear,  were  considered  evidence 
of  knowledge  of  the  fact  of  a  change  and  of  acceptance  of 
the  new  partnership  and  of  the  discharge  of  the  old. 

Alderson,  B.,  said  at  p.  494 :  *•  Now,  some  things  are 
clear  in  the  case :  it  is  clear  that  the  plaintiff  left  the 
firm  at  the  period  stated  in  the  plea ;  and  also  that  the 
plain tifi*  gave  credit  to  the  firm  of  Alexander  &;  Co.,  no 
matter  who  were  the  persons  who  from  time  to  time  com- 
posed the  firm  :  and  I  think  there  was  evidence  from 
which  a  jury  might  infer  that  he  knew  of  changes  in  the 
firm  from  time  to  time :  the  material  question  however  is, 
whether  he  knew  of  the  defendant's  having  left  it." 

Bilborough  v.  Holmes  (1876),  5  Ch.  D.  255,  may  be 
referred  to  especially  with  regard  to  the  case  of  Miss 
Amiel,  on  p.  262. 

The  law  is  much  discussed  in  Henderson  v.  Killey 
(1889),  17  A.  K.,  456,  where  I  think  novation  would 
have  been  found,  at  least  by  a  majority  of  the  Court,  had 
not  the  plaintiff*  brought  an  action  upon  the  note  which 
she  held  against  the  endorser  and  shewn  by  the  frame  of 
her  action  then  under  consideration  that  she  was  treating 
the  outgoing  partner  as  continuing  liable.  The  case  of 
Rolfe  and  the  Bank  of  Australia  v.  Flower,  Salting  & 
Co.  (1865),  L.  R.  ]  P.  C.  27,  is  referred  to  by  the  learned 
Chief  Justice  of  Ontario,  at  p.  463,  and  the  facts  sufia- 
ciently  set  out. 
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Judgment.  Qn  p.  467,  the  learned  Chief  Justice  cites  from  Lord 
Rose,  Eldon,  in  Ex  p.  Williams  (1817),  Buck  13,  at  p.  16,  as 
follows  :  "  Very  little  will  do  to  make  out  an  assent  to  the 
agreement"  (i.e.,  as  to  the  assumption  of  former  debts). 
Again,  at  p.  466,  the  language  of  Wood,  L.J.,  in  Re  The 
Commercial  Bank  Corporation  of  India  and  the  East 
(1868),  16  W.  R  958,  at  p.  960,  as  follows:  "No  doubt 
very  slight  knowledge  and  recognition  by  Captain  Jones 
of  these  facts  would  have  been  sufficient  to  bind  him." 

Mr.  Justice  Osier,  at  p.  471,  says :  "  If  the  plaintiff 
cannot  recover  on  this  ground,  then,  she  is,  I  think,  obliged 
to  shew  that  there  has  been  a  novation  of  the  debt  in 
order  to  recover  upon  the  footing  of  a  new  agreement 
between  herself  and  the  firm.  That  involves  the  extin- 
guishment of  the  old  contract  and  the  creation  of  a  new 
one,  the  former  being  usually  the  consideration  of  the 
latter.  The  cases  no  doubt  lay  it  down  that  very  slight 
circumstances  will  prove  this,  and  it  would  be  easy 
to  infer  from  the  mere  fact  that  a  demand  had  been  made 
upon  the  new  firm,  and  that  they  had  paid  something  on 
account  of  the  debt,  that  a  novation  had  taken  place  and 
that  the  separate  creditor  had  consented  to  accept  the 
liability  of  the  firm  in  discharge  of  the  separate  liability, 
and  that  all  parties  had  agreed  to  treat  the  debt  as  a  joint 
one.  An  express  declaration  of  intention  would  not  be 
essential." 

This  case  went  to  the  Supreme  Court,  and  is  found  in 
18  S.  C.  R  698,  sub  nomine  Osborne  v.  Henderson.  The 
opinions  of  the  learned  Judges  are  not  given,  save  as  may 
be  found  in  the  note  as  follows :  Reversing  the  decision 
of  the  Court  of  Appeal  (17  Ont.  App.  R.  456,  sub  nomine 
Henderson  v.  Killey)  and  of  the  Divisional  Court  (14  O. 
R.  137),  Fournier,  J.,  dissenting,  that  the  agreement 
between  the  continuing  partners  and  the  defendant  did 
not  make  the  defendant  a  trustee  of  the  former's  property 
for  the  payment  of  his  liabilities,  and  that  the  act  of  the 
defendant  in  paying  some  of  the  notes  did  not  amount  to 
novation  as  it  was  proved  that  the  plaintiff  had  obtained 
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and  still  holds  a  judgment  against  the  maker  and  endorser  Judgment, 
of  the  notes  in  an  action  thereon,  and  there  was  no  con-  Rose, 
sideration  for  such  novation."    It  is  manifest,  therefore,  ^' 
that  the  decision  in  that  case  turns  upon  the  particular 
facts  and  is  not  against  the  contention  that  there  was  a 
novation  in  this  case. 

Given  the  fact  of  the  assumption  by  the  new  firm  of  the 
debts  of  the  old,  and  the  knowledge  of  that  fact  by  the 
defendants,  I  think  the  letter  of  the  22nd  July  from  the 
defendants  to  the  plaintiffs  is  very  clear  and  potent  evi- 
dence of  an  acceptance  of  the  new  firm  and  discharge  of 
the  old. 

It  will  be  remembered  that  the  dealings  between  the 
plaintiffs  and  the  defendants  were  to  be  on  the  footing  of  a 
■contract  or  contracts  made  with  the  firm  of  Gibson  & 
Prentiss,  that  the  moneys  payable  and  which  were  to  go  to 
the  plaintiffs  were  moneys  payable  pursuant  to  the  terms 
of  such  contract,  and  that  the  moneys  claimed  by  the 
defendants  from  the  plaintiffs  were  moneys  which  were 
alleged  to  be  payable  to  them  by  reason  of  the  breach  of 
the  agreement  contained  in  such  contract.  In  other  words, 
in  this  action  the  plaintiffs  are  seeking  from  the  defen- 
dants moneys  payable  by  reason  of  the  breach  of  the  defen- 
dants' agreement  to  pay  as  provided  for  by  the  terms  of 
the  contract,  and  the  defendants  are  seekinof  from  the 
plaintiffs  moneys  payable  to  the  defendants  by  reason  of  a 
breach  of  the  agreement  contained  in  the  same  contract. 

It  would  be  manifestly  unjust  to  allow  the  plaintiffs  to 
recover  on  that  contract  and  refuse  to  the  defendants  the 
relief  sought.  It  would,  therefore,  in  such  a  case  take  even 
less  than  in  some  other  cases  to  lead  the  mind  to  the  con- 
elusion  that  when  the  defendants  agreed  to  the  plaintiffs 
continuing  to  carry  on  business  under  the  contract  which 
had  been  made  with  Gibson  &;  Prentiss,  and  pointed  out 
to  them  that  in  continuing  they  were  continuing  subject 
to  a  claim  for  damages,  calling  their  attention  to  the  fact 
of  a  necessity  for  arranging  with  Gibson  &  Prentiss  as  to 
such  damages,  because  such  claim  would  be  made,  and 
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*  Judgment,  pointing  out  further  the  necessity  for  more  prompt  delivery 
Rose,  of  goods  under  the  contract,  and  that  the  damages  which 
were  then  being  sought  would  be  increased  by  further 
delay,  I  cannot  conceive  any  doubt  as  to  the  conclusion  to 
be  reached,  namely,  that  the  defendants  were  accepting 
the  plaintiffs  in  lieu  of  the  firm  of  Gibson  &  Prentiss  and 
were  continuing  business  relations  with  them  on  the  foot- 
ing of  former  contracts,  were  accepting  them  as  their 
creditors  in  respect  to  moneys,  if  any,  payable  by  the 
defendants  under  the  contract  and  were  accepting  them  as 
their  debtors  in  respect  to  the  damages  which  they  claimed 
by  reason  of  a  breach  of  the  same  contract.  If  there  was  no 
acceptance  of  the  plaintiffs  as  both  creditors  and  debtors, 
I  do  not  see  why  the  defendants  stated  as  follows :  "  We 
have  a  large  claim  for  damages  on  account  of  non-fulfilment 
of  these  contracts,  and  we  trust  that  you  have  made  this 
a  consideration  when  you  made  the  change  in  your  firm." 
Again,  "  In  the  meantime  it  will  be  well  to  start  shipping 
us  some  number  8's  as  we  have  several  of  these  sold  ;  the 
longer  the  delay  in  shipment  is,  the  larger  our  claim  will 
be.  We  are  ready  at  any  time  to  settle  up  our  account 
but  first  we  must  have  a  settlement  of  our  claim  for  dam- 
ages also  a  different  contract  in  regard  to  shipping  wheels." 
This  seems  to  me  to  be  a  complete  giving  up  of  the  firm  of 
Gibson  &  Prentiss  and  an  acceptance  of  the  firm  of  Seyfang 
&;  Prentiss  in  their  stead. 

The  pleadings  in  the  case  are  consistent  with  this  posi- 
tion and  inconsistent  with  any  other.  The  plaintiffs  claim 
as  successors  of  the  Gibson  &  Prentiss  Cycle  Co.  and  claim 
upon  the  contract  as  if  the  contract  had  been  made  with, 
them.  It  is  true  that  the  claim  is  for  goods  sold  and 
delivered,  yet  the  goods,  as  the  evidence  shews,  were  sold 
and  delivered  pursuant  to  the  contract  between  the  parties. 
The  defendants  do  not  say  that  the  plaintiffs  were  not 
entitled  to  recover  by  reason  of  not  being  parties  to  the^ 
contract  or  as  successors  to  Gibson  &  Prentiss,  and  admit- 
ting their  status  in  that  respect,  claim  damages  from  them 
for  the  non-fulfilment  of  the  contract. 
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It  will  be  observed  in  this  case  that  there  is  no  contest  Judgment, 
as  to  the  question  of  the  plaintiffs  having  assumed  the  Rose, 
liabilities  of  Gibson  &;  Prentiss,  or  as  to  their  liability  to 
pay  the  same :  the  only  question  is,  as  I  have  endeavoured 
to  shew,  whether  the  defendants  assented  to  the  substitu- 
tion of  Seyfang  as  their  debtor  instead  of  Gibson.  And 
this  case  is  peculiar  in  that  the  contest  is  raised  not  by 
the  creditors  but  by  the  debtors,  i.e.,  by  the  new  firm.  In 
many  of  the  cases  in  which  the  question  has  arisen,  it  has 
been  where  the  creditor  has  sought  to  charge  the  old  firm 
and  has  been  held  to  have  elected  to  take  the  new  firm  as 
his  debtor  instead  of  the  old  firm.  Here  the  creditors  are 
asserting  that  they  have  taken  the  new  firm,  and  point  to 
their  correspondence,  conduct  and  pleading.  If  they  should 
sue  the  old  firm  for  this  indebtedness,  it  might  well  be  set 
up  that  they  had  previously  sued  the  new  firm  and  had  so 
evidenced  their  election. 

But  I  do  not  think  that  the  novation  applies  to  more 
than  the  amount  of  liability  of  the  old  firm  at  the  time  of 
dissolution.  Prior  to  that  time  the  old  firm  had  taken  the 
position  that  on  account  of  the  default  of  the  defendants  in 
making  their  payments  under  the  contract,  they  (Gibson  & 
Prentiss)  were  not  bound  to  deliver  any  more  bicycles.  The 
plaintiffs  took  the  same  position.  It  cannot  be  assumed, 
therefore,  that  as  between  the  old  and  the  new  firm  there 
was  any  contract  expressed  or  implied  to  supply  goods  under 
the  contract  or  to  pay  any  liability  not  previously  incurred. 
The  claim  of  the  defendants,  therefore,  I  think,  must  be 
restricted  to  the  damages  arising  from  breaches  prior  to 
the  dissolution.    Such  claim  may  be  made  up  as  follows  : 

[The  learned  Judge  then  considered  the  defendant's  claim 
for  damages.] 

Judgment  will,  therefore,  stand  upon  the  claim  as  given. 
The  judgment  on  the  counterclaim  will  be  reduced  to  $650. 
And,  as  the  success  has  been  partial,  I  think  there  should 
be  no  costs  of  this  motion. 

The  judgment  will  be  without  prejudice  to  the  right  of 
the  defendants  to  seek  from  Gibson  &;  Prentiss  whatever 
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Judgment,   damages,  i£  any,  they  may  be  entitled  to  for  breach  of  the 
Rose,      contract  of  the  18th  June  occurring  subsequently  to  the 
^'  dissolution. 

Meredith,  C.J. : — 

Although  I  have  hesitated  by  the  way,  I  have  finally 
come  to  the  same  conclusion  as  my  learned  brother  on  the 
question  of  novation.  It  will  be  observed  that  the  result 
of  the  judgment  is  to  reduce  the  amount  allowed  on  the 
counterclaim  from  $2,500  odd  to  $650.  That  is  the  neces- 
sary result  of  my  learned  brother's  judgment,  inasmuch 
as  the  contract  is  not  one  upon  which  the  plaintiffs  sue  as 
assigfnees  of  a  chose  in  action  but  is  a  contract  with  them, 
and,  therefore,  there  can  be  no  right  against  them  in 
respect  of  what  the  old  firm  owed  by  counterclaim  or 
otherwise. 

MacMahon,  J.,  concurred  in  the  result. 


G.  F.  H. 
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Rice  v.  Town  of  Whitby. 

Municipal  Corporations — Highways — Obstruction — Notice. 

A  house  which  was  being  moved  from  one  part  of  a  town  to  another  was 
allowed  to  stand  over  night  upon  one  of  the  streets  without  a  watchman 
or  warning  light.  The  horses  attached  to  a  carriage  in  which  the 
plaintiflF  was  while  being  driven  past  the  house  that  night  took  fright 
and  the  plaintiff  was  injured.  Some  of  the  town  councillors  knew  that 
the  house  was  being  moved  and  two  of  them  knew  that  it  had  been  left 
standing  upon  the  street  for  the  night : — 

Held,  that,  assuming  that  the  house  was  an  obstruction  to  the  highway, 
there  was  not  sufficient  notice  or  sufficient  lapse  of  time  to  impose 
liability  upon  the  corporation. 

Judgment  of  Boyd,  C.  ,  28  0.  R.  598,  reversed. 

Castor  V.  Uxhridge  (1876),  39  U.  C.  R.  113;  Toms  v.  Whitby  (1875),  37 
U.  C.  R.  100  ;  and  Maxwell  v.  Clarhe  (1879),  4  A.  R.  460,  referred  to. 

This  was  an  appeal  by  the  third  party  and  the  defen-  Statement, 
dants  from  the  judgment  of  Boyd,  C,  in  favour  of  the 
plaintiff,  reported  28  0.  R.  598. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Osler,  J.A. 

The  action  is  for  damages  sustained  by  the  plaintiff  in 
consequence  of  an  unguarded  obstruction  being  allowed  to 
remain  on  the  highway.  The  defendants  caused  one  Thomas 
Deverill  to  be  added  as  third  party  under  the  provisions  of 
the  Municipal  Act  in  order  that  they  might  obtain  relief 
over  against  him  in  case  they  should  be  found  liable  to  the 
plaintiff. 

The  facts  relevant  to  the  appeal  are  simple  and  may  be 
concisely  stated  as  follows  : 

On  the  24th  of  May,  1897,  one  Heard,  for  the  purpose  of 
carrying  out  an  agreement  he  had  theretofore  made  with 
Deverill  entered  upon  the  business  of  removing  a  small 
building  belonging  to  the  latter,  from  one  place  to  another, 
in  the  town  of  Whitby.  This  could  only  be  done  by 
taking  it  along  a  street  or  streets  in  the  town.  He  began 
the  job  in  the  morning:  it  took  longer  than  was  expected 
and  the  result  was  that  the  house  was  left  for  the  night  on 
the  highway,  and  partly  on  the  travelled  part  of  the  road. 

The  plaintiff  drove  along  that  road  in  the  evening  about 
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Statement.  9.30  p.m.,  and  his  horses  coming  up  close  to  the  building 
suddenly  swerved  to  one  side  in  order  to  avoid  a  collision 
and  the  plaintiff  was  thrown  out  and  injured.  A  very- 
large  number  of  witnesses  were  examined  in  whose  testi- 
mony there  is  a  most  surprising  discrepancy  as  to  the 
actual  position  of  the  building  on  the  road,  the  width  of 
road  capable  of  being  driven  upon  between  the  side  or 
corner  of  the  building  and  the  ditch,  and  the  care  or  want 
of  care  with  which  the  plaintiff  was  driving.  These  are 
matters  which  in  view  of  the  findings  of  the  learned 
Chancellor  thereon,  with  which  I  entirely  agree,  may  now 
be  left  altogether  out  of  consideration. 

The  evidence  of  notice  to  the  defendants  of  the  existence 
of  the  obstruction,  though  short,  must  be  a  little  more 
fully  referred  to. 

John  Smith,  the  chairman  of  the  street  committee,  had 
given  permission  to  remove  the  sidewalk  opposite 
Deverill's  lot  in  order  to  get  the  building  out  upon  the 
street. 

Jerome  Scott,  the  deputy  reeve,  and  a  town  councillor, 
saw  the  men  at  work  while  moving  the  building  along  the 
street  about  5.80  p.m.  He  saw  it  again  about  8.30  p.m. 
where  they  had  left  it  for  the  night,  and  again  at  9.30  p.m., 
when  he  was  standing  near  it,  with  others,  when  the 
accident  happened. 

W.  J.  Luke,  another  street  commissioner,  saw  the  men 
at  work  moving  the  building  in  the  morning  just  after  it 
had  been  brought  out  upon  the  road,  and  again  as  he  was 
driving  home  in  the  evening  before  dark  after  the  work- 
men had  left  it. 

Noble,  the  third  street  commissioner,  saw  it  probably 
more  than  once  in  the  course  of  the  day  while  the 
moving  was  going  on  and  passed  by  it  again  between 
4  and  5  p.m. 

One  Calverley,  the  chief  constable  of  the  town,  was  there 
at  the  same  time.  There  was  some  discussion  then  as  to 
where  the  work  would  be  stopped  for  the  night  and 
Noble  suggested  that  the  College  street  corner  or  crossing 


XXV.] 


RICE  V.  TOWN  OF  WHITBY. 


193 


would  be  a  better  place  than  opposite  to  one  Burns*  Statement, 
house  where  Heard  intended  to  stop,  as  the  road  was 
wider  and  there  was  more  light  there  from  the  electric 
light.    It  does  not  appear  that  Noble  saw  the  building 
again  on  that  day. 

By-laws  of  the  corporation  were  proved,  by  one  of  which 
the  witness  Calverley  was  appointed  chief  constable.  His 
duties  inter  alia  were  to  take  notice  of  all  obstructions  in 
the  streets  of  the  town  and  to  remove  them  or  take  all  . 
proper  measures  in  relation  thereto  according  to  law  under 
the  direction  of  the  council. 

He  was  to  report  to  the  chairman  of  the  committee  all 
defects  in  the  streets,  give  notice  to  the  officer  of  the  town 
charged  with  the  duty  of  attending  to  them  and  to  see  that 
all  dangerous  places  in  such  streets,  etc.,  were  temporarily 
protected  sufficiently  to  prevent  accidents.  By  another 
by-law  intituled  to  provide  for  the  management  of  the 
moneys  appropriated  by  the  council  to  the  committee  on 
streets  and  improvements,  etc.,  and  reciting  that  it  was 
expedient  to  provide  for  the  manner  in  which  the  moneys 
granted  by  the  corporation  for  repairs  and  improvements 
on  certain  specified  streets  should  be  expended,  it  was 
enacted  that  a  committee  composed  of  a  member  from  each 
ward  should  be  annually  appointed  by  the  council  to  be 
known  as  the  standing  committee  on  streets  and  improve- 
ments :  that  the  committee  should  have  the  entire  super- 
vision and  control  of  the  streets,  naming  them  (one  of 
them  being  the  street  on  which  the  accident  occurred),  and 
that  the  appropriation  from  the  town  funds  made  by  the 
council  for  the  repairs  and  improvements  of  said  streets 
should  be  expended  by  the  said  committee  for  that  purpose. 
The  by-law  provided  also  that  no  individual  member  of 
the  committee  should  have  authority  to  order  work  to  be 
done  without  having  the  sanction  of  at  least  two  members 
of  such  committee. 

The  appeal  was  argued  before  Burton,  C,  J,  O.,  Osler, 
Maclennan,  and  Moss,  JJ.  A,,  on  the  28th  of  March,  1898. 
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Argument.  C.  J,  Eolman,  for  the  appellant,  the  third  party.  This 
was  a  reasonable  and  lawful  user  of  the  street  and  there  is 
no  right  of  action:  Toronto  Street  R.  W.  Co.  v.  Dollery  (1886), 
12  A.  R,  679.  The  work  was  being  done  by  contract,  and  if 
there  be  a  right  of  action  at  all  it  is  a  right  of  action 
against  the  contractor,  and  not  against  this  appellant : 
Hughes  v,  Percival  (1883),  8  App.  Cas.  443.  There  was 
no  duty  to  keep  a  warning  light:  Ryan  v.  Gurran  (1882),  64 
Ind.  345  ;  and  even  if  there  were,  the  contractor  again  is 
the  person  responsible  :  Walker  v.  McMillan  (1882),  6  S.  C. 
R  241. 

Aylesworth,  Q.C.,  and  Fareivell,  Q.C.,  for  the  appellants, 
the  town  of  Whitby.  If  any  one  is  liable  the  third  party 
is,  the  work  not  having  been  done  by  a  contractor,  within 
the  meaning  of  the  cases,  but  with  the  third  party's  know- 
ledge and  under  his  control :  Mlis  v.  Sheffield  Gas  Go. 
(1853),  23  L.  J.  Q.  B.  42.  But  upon  the  facts  of  this  case 
there  is  no  right  of  recovery  against  the  town.  There 
was  no  obstruction  or  want  of  repair :  O'Neil  v.  Windham 
(1897),  24  A.  B.  341 ;  Hoiuarth  v.  McGugan  (1893),  23 
O.  K  396  ;  Maxwell  v.  Clai'ke  (1879),  4  A.  B.  460  ; 
Howden  v.  Lake  Simcoe  Ice  Go.  (1894),  21  A.  B.  414  ; 
and  no  notice  to  the  corporation  if  there  were :  Duck 
V.  Toronto  (1884),  5  0.  B.  295 ;  Burns  v.  Toronto  (1878), 
42  U.  C.  B.  560 ;  and  the  other  cases  just  cited.  There 
was  contributory  negligence  here :  Flood  v.  London  West 
(1896),  23  A.  B.  530. 

W.  R.  Riddell,  and  G.  A.  Jones,  for  the  respondent. 
The  house  was  standing  on  the  travelled  part  of  the  street 
and  was  thus  a  direct  obstruction.  This  distinguishes  the 
case  from  O'Neil  v.  Windham  (1897),  24  A.  B.  341,  and 
Maxwell  v.  Glarke  (1879),  4  A.  B.  460.  It  is  shewn  that 
several  councillors  and  the  chief  constable  knew  that  the 
house  had  been  left  in  the  street  without  a  watchman  or  a 
light,  and  they  should  have  had  proper  safeguards  pro- 
vided :  Bloor  V.  Delafield  (1887),  69  Wis.  273, 

G.  J.  Holman,  in  reply. 
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May  10th,  1898.     BuETON,  C.  J.  0.  :—  Judgment. 

Burton, 

It  would  be  a  very  large  and  liberal  construction  indeed  C.J.O. 
of  the  words  "  keep  in  repair  "  which  would  properly  fix  the 
town  of  Whitby  with  liability  for  the  injury  the  plaintiff:' 
sustained  in  returning  home  from  Bowmanville  on  the 
evening  of  the  24th  of  May,  1897,  under  the  circumstances 
detailed  in  evidence. 

The  case  of  Castor  v.  Uxhridge  (1876),  39  U.  C.  R.  113, 
so  frequently  referred  to  in  cases  of  this  nature,  is  not 
authority  for  the  law  there  laid  down.  The  remarks  of 
the  late  Chief  Justice  Harrison,  although  interesting^  and 
evincing  his  usual  industry  in  the  collection  of  cases,  are 
obiter,  that  case  having  been  decided  simply  on  the  point 
that  the  plaintiff  was  guilty  of  contributory  negligence, 
but  I  am  of  course  free  to  admit  that  some  of  the  views 
expressed  by  him  in  that  case  have,  as  I  think  unfortun- 
ately, been  adopted  in  subsequent  judgments  ;  but  if  this 
judgment  against  the  town  of  Whitby  is  to  stand  it  will 
increase  the  responsibility  of  municipalities  far  beyond 
any  previous  decision. 

That  the  highw^ay  itself  was  in  a  good  state  of  repair  is 
conceded,  the  liability  of  the  town,  if  any  exists,  is  for 
the  negligent  omission  to  do  something  in  reference  to  an 
obstruction  placed  on  the  side  of  the  road  by  a  stranger 
without  its  authorization  or  direction. 

The  facts,  although  an  immense  amount  of  evidence  was 
deemed  necessary  to  establish  them,  appear  to  be  briefly 
these:  [The  learned  Chief  Justice  stated  them  and  con- 
tinued :] 

The  removal  of  a  building  along  a  highway,  as  decided  by 
this  Court  in  Toronto  Street  E.W.  Co.  v.  Dollery  (1886),  12 
A.  R.  679,  is  a  legitimate  user  of  the  highway,  not  requiring, 
in  the  absence  of  a  by-law,  the  assent  or  permission  of  the 
municipal  authorities,  and  it  is  difficult,  therefore,  to  appre- 
ciate the  relevancy  of  the  evidence,  filling  so  much  of  the 
appeal  book,  as  to  the  knowledge  of  various  members  of  the 
council  who  saw  the  building  in  various  parts  of  the  street 
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Judgment,  in  the  course  of  removal.    The  same  remark  applies  to  the 
Burton,    constable,  who  was  then  on  sick  leave,  and  who  saw  it  in 
C.J.O.      ii^Q  course  of  the  afternoon,  and  who  seems  to  have  been 
under  the  impression  that  it  would  have  arrived  at  its 
destination  before  nightfall. 

Assuming  for  a  moment  that  the  knowledge  of  indi- 
vidual members  of  the  council  could  bring  home  notice 
to  that  body,  which  is  absolutely  necessary  before  they 
can  be  fixed  with  a  legal  liability,  the  only  member  of  the 
council  to  whom  any  knowledge  of  anything  illegal  is 
proved  was  Scott,  who  first  saw  the  building  in  daylight 
between  five  and  six  o'clock,  and  he  saw  it  afterwards 
about  eight,  and  afterwards  about  nine,  shortly  before  the 
accident,  when  the  electric  lights  were  burning.  I  could 
understand  that  if  a  member  knew  of  something  dangerous 
left  in  the  street  which  he  should  have  mentioned  to  the 
council  at  its  next  meeting  it  might  be  a  proper  inference 
that  he  had  done  so,  and  would  be-  prima  facie  evidence 
of  notice  to  them,  but  here  the  whole  thing  occurred 
within  an  hour  or  two  after  it  came  to  his  notice. 

Now  what  is  the  negligence  imputable  to  the  council  ? 
It  cannot  surely  create  a  liability  upon  the  ratepayers  that 
a  member  of  the  council,  who  had  no  opportunity  of  con- 
sulting the  council  as  a  body,  and  who  saw  that  the  locality 
was  sufiiciently  lighted  up  to  enable  any  person  driving 
along  the  road  for  a  long  distance  to  see  the  building, 
should  have  omitted  to  procure  lanterns  with  a  red  and 
white  light  to  put  upon  the  building.  I  can  quite  under- 
stand that  after  the  electric  lights  were  extinguished 
that  might  be  a  very  wise  and  reasonable  precaution  but 
whilst  they  were  burning  I  should  have  regarded  such  an 
addition  as  almost  ludicrous  and  only  useful  at  any  time 
to  enable  the  travelling  public  to  avoid  coming  in  contact 
with  the  building  and  not  to  avoid  frightening  of  horses;  and 
if  I  may  venture  to  hazard  an  opinion  I  think  it  quite  prob- 
able that  the  dazzling  brightness  of  the  electric  lights 
caused  the  horses  to  shy. 

The  learned  Chancellor  seems  in  the  early  part  of  his 
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judgment  to  have  been  of  opinion  that  there  was  no  liability.  Judgment. 

Mr.  Farewell  submitted  that  there  was  no  liability  on  the  Burton, 

town,  to  which  the  learned  J udge  replied  :  "  That  is  my  im-     C.  J.O. 

pression  at  present,  that  whatever  liability  there  is  rests 

on  Deverill,"  but  shortly  afterwards  he  refers  to  it  in  this 

way  :   "  The  point  is  that  a  building  was  put  there  which  is 

^  very  unusual  thing  to  put  on  the  road  and  it  was 

allowed  to  be  there  on  the  assent  of  the  corporation."  Of 

this,  I  submit  with  great  respect,  there  is  no  evidence ; 

there  was  no  evidence  that  any  officer  of  the  corporation 

with  authority  to  act  had  any  knowledge  of  its  being  left 

on  the  street  and  it  is  not  sufficient  that  a  member  of  the 

council  saw  it,  even  if  there  was  anything  to  invite  action 

in  what  Scott  saw. 

If  the  electric  lights  had  at  that  time  been  extinguished 
it  would  have  been  a  proper  thing  to  exhibit  the  usual 
warning  lights,  and  he  might  well  assume  that  the  person 
moving  the  building  would  take  that  precaution,  but  there 
was  no  duty  cast  upon  Scott  to  do  so,  much  less  upon 
the  council,  who,  as  the  representatives  of  the  ratepayers, 
had  no  notice. 

The  town  being  relieved  and  there  being  nothing  to  be 
indemnified  against  the  action  against  the  third  party  fails. 

I  offer  no  opinion  as  to  whether  the  owner  of  the  build- 
ing or  the  person  doing  the  work  or  both  or  either  of  them 
are  liable  to  the  plaintiff.  As  to  the  third  party's  costs  it 
is  impossible  to  lay  down  any  general  rule ;  the  statute 
gives  a  wide  discretion  and  the  town  must  exercise  its 
judgment  upon  the  facts  as  to  whether  it  is  or  is  not 
desirable  to  bring  in  some  one  else  either  as  a  third  party  or 
as  a  defendant,  and  under  the  circumstances  of  this  case  we 
think  it  is  perhaps  fair  to  make  no  order  as  to  those  costs. 

The  appeal  of  the  town  should  be  allowed  with  costs. 

OSLER,  J.  A. : — 

I  understand  the  law  of  this  Court  in  relation  to  such  a 
claim  as  forms  the  subject  of  this  action  to  be  in  accord- 
ance with  what  is  laid  down  in  the  head  note  to  Castor  v. 
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Judgment.  Uxhridge  (1876),  39  U.  C.  R.  118,  viz.,  that  muni- 
OsLEK,  cipal  corporations  are  responsible  for  damages  caused  to 
travellers  by  obstructions  placed  upon  the  highway  by 
wrongdoers  of  which  the  corporation  have  or  ought  to 
have  knowledge,  and  that  the  road  is  out  of  repair  when  by 
the  existence  of  such  obstructions  it  is  rendered  unsafe  or 
inconvenient  for  travel.  It  is  of  course  implied  in  this 
statement  that  a  reasonable  time  has  elapsed  after  such 
notice  to  enable  the  corporation  to  remove  such  obstruc- 
tions or  take  proper  measures  to  guard  against  accidents 
arising  therefrom.  I  am  aware  that  it  was  not  necessary 
for  the  decision  of  that  case  to  lay  down  this  proposition, 
but  it  was  subsequently  expressly  approved  by  this  Court 
in  Maxwell  v.  Clarke  (1879),  4  A.  R.  460,  where  it  is  said  that 
it "  established  no  new  principle.  It  merely  applied  the  well 
established  doctrine  in  a  case  where  the  safety  of  travellers 
on  the  highway  was  endangered  by  obstacles  placed  on 
the  road  by  a  stranger  just  as  it  might  have  been  endan- 
gered by  an  excavation  made  in  a  highway  by  a  stranger, 
the  effect  in  either  case  being  to  put  the  road  out  of 
repair." 

The  dictum  is  also  quite  within  the  principle  which  had 
previously  been  affirmed  by  this  Court  in  the  case  of 
Toms  V.  Whithy  (1875),  37  U.  C.  R.  100.  I  think  it  right  to 
reiterate  these  observations  because  Castor  v.  Uxhridge  is 
sometimes  spoken  of  as  a  case  of  no  authority.  Tech- 
nically speaking,  perhaps  it  was  not  so  when  it  was  decided,, 
but  the  dictum  is  that  of  the  late  Chief  Justice  Harrison, 
than  whom  few  of  our  Judges  have  been  more  familiar 
with  the  municipal  law  of  this  country  and  the  principles 
on  which  it  is  administered,  and  it  has  received  the  approval 
of  this  Court  and,  I  may  add,  of  the  Legislature,  which 
treats  damages  sustained  by  reason  of  an  obstruction  as 
being  on  precisely  the  same  footing  as  those  sustained  by 
reason  of  an  excavation  or  opening  in  the  highway,  which 
is  in  either  case  a  cause  of  the  highway  being  out  of  repair 
and  rendering  the  corporation  liable  for  injuries  which 
individuals  may  sustain  thereby :  O'Neil  v.  Windham 
(1897),  24  A.  R.  341. 
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In  the  case  in  hand  nothing  turns  on  the  question  Judgment 
whether  the  corporation  had  assented  to  the  building  being  Oslee, 
moved  along  the  street  or  knew  of  its  being  moved.  There 
is  no  by-law  of  the  corporation  which  prohibits  the  user  of 
the  streets  for  such  a  purpose.  As  the  late  Chief  Justice 
of  this  Court  observed  in  Toronto  Street  R.  W.  Go.  v. 
Dollery  (1886),  12  A.  R.  679:  "The  moving  of  a  house 
along  public  streets  may  not  be  designated  as  an  un- 
lawful user  of  the  highway.  It  is  only  a  question  of 
degree  between  a  frame  building  and  a  huge  van  of  mer- 
chandise, beams  of  timber,  etc." 

It  cannot,  however,  be  denied  that,  left  as  it  was,  at 
night,  upon  or  projecting  over  a  considerable  part  of  the 
travelled  highway  without  some  distinct  warning  by  way 
of  a  light  thereon  or  otherwise,  such  a  building  was  likely 
to  be,  as  in  this  instance  it  proved  to  be,  a  dangerous 
obstruction  in  the  highway  to  persons  lawfully  travelling 
thereon  without  notice  of  its  presence  there. 

The  case  is  therefore  reduced  to  this :  whether  the 
defendants  can  be  held  to  have  had  such  reasonable  notice 
of  the  existence  of  this  obstruction  in  the  highway  as  to 
make  them  liable  for  negligence  in  omitting  to  do  some- 
thing to  warn  travellers  of  the  danger.  Upon  this  ques- 
tion I  think  the  evidence  of  knowledge  on  the  part  of 
Smith  and  Scott  and  Noble  that  the  building  was  being 
moved  is  of  no  moment.  The  same  may  be  said  of  Cal- 
verley.  All  these  persons  saw  the  workmen  engaged  in 
moving  the  building — in  doing  what  was  a  lawful  act — and 
they  were  not  bound  to  anticipate  that  it  would  be  left  at 
night  as  an  unguarded  obstruction  on  the  street.  So 
also  as  regards  Luke  who  saw  it  after  the  workmen  had 
left  it,  but  yet  in  daylight,  and  for  all  he  knew  the  persons 
in  charge  of  the  job  would  do  what  their  duty  required 
them  to  do.  The  only  member  of  the  street  committee 
who  saw  it  in  its  unguarded  condition  at  a  time  when 
it  should  have  been  otherwise,  was  Scott,  who  was 
present  when  the  accident  occurred,  and  saw  it  then  and 
had  seen  it  in  the  same  condition  about  an  hour  before. 
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Judgment.  This  it  seems  to  me  is  the  utmost  on  which  the  plaintiff 
OsLER,  can  rely  for  the  purpose  of  establishing  notice  to  the  ciefen- 
dants.  Can  this  under  the  circumstances  be  held  to  be 
sufficient  notice  to  charge  them  with  responsibility  ?  I  am 
of  opinion  that  it  cannot.  The  question  must  always  be 
whether  the  corporation,  not  some  individual  member  of 
the  council,  has  had  reasonable  notice.  Notice  to  the 
council,  the  collective  body  which  represents  the  corpora- 
tion, is  what  the  law  requires,  and  that  may  be  proved  in  a 
variety  of  ways,  either  by  notice  to  some  ministerial 
officer  of  the  corporation  charged  with  the  duty  alleged  to 
have  been  neglected,  or  by  actual  notice  to  the  council  of 
the  existence  of  the  defect,  or  by  shewing  that  it  has 
existed  for  such  a  length  of  time  as,  having  regard  to  its 
nature  and  to  all  the  other  circumstances  of  the  case,  makes 
it  probable  that  the  council  must  have  known  of  it  or 
ought  to  have  known  of  it  through  their  officer  upon  whom 
the  duty  of  taking  action  in  respect  of  it  has  been  cast. 
From  notice  to  individual  councillors  notice  to  the  corpora- 
tion through  the  council  may  no  doubt  readily  be  inferred 
after  the  lapse  of  a  reasonable  time  sufficient  to  enable  the 
council  to  act  by  their  agents,  what  is  such  reasonable 
time  varying  according  to  circumstances.  But  individual 
councillors  as  such  are  not  the  agents  of  the  corporation 
charged  in  their  individual  capacity  w^ith  the  duty  of 
removing  or  protecting  obstructions  or  other  defects  in  the 
highway  and,  unless  they  are  at  the  time  engaged  in  the 
business  of  the  corporation,  notice  to  one  or  more  of  such 
councillors  cannot  properly  be  held  to  be,  at  the  moment 
they  receive  it,  notice  to  the  corporation  or  the  council. 

I  find  this  subject  very  fully  and  satisfactorily  consid- 
ered in  the  dissenting  opinion  of  Elliott,  J.,  in  Logansport 
V.  Justice  (1881),  74  Ind.  378,  387  ;  and  I  refer  also  to  Duch 
V.  Toronto  (1884),  3  O.  R  295 ;  Bloor  v.  Delafleld  (1887), 
69  Wis.  273  ;  McDermott  v.  Kingston  (1879),  19  Hun  198  ; 
Dewey  v.  Detroit  (1867),  15  Mich.  307. 

In  the  case  at  bar  the  plaintiff  has  proved  knowledge  on 
the  part  of  one  member  of  the  street  committee  of  the 
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town  council,  for  an  hour  or  two  at  most  before  the  acci-  Judgment, 
dent,  of  the  dangerous  and  careless  way  in  which  the  Qsler, 
obstruction  had  been  left  upon  the  street.  Whatever  it 
might  be  reasonable  to  infer  if  a  sufficiently  long  time  had 
elapsed  to  enable  Scott  to  communicate  with  the  other 
members  of  the  street  committee  and  to  direct  action  to 
be  taken  under  the  by-law,  it  is  enough  to  say  that  the 
notice  to  or  knowledge  of  this  individual  member  of  the 
committee,  who  was  not  personally  the  agent  of  the  corpo- 
ration charged  with  the  duty  of  removing  or  guarding  the 
obstruction,  cannot,  for  the  reasons  already  given,  be  held 
to  have  been  reasonable  notice  to  the  corporation.  Had 
Calverley,  the  chief  constable,  acquired  notice  it  might,, 
perhaps,  have  been  different.  But  as  the  case  stands  the 
appeal  must  be  allowed. 

This  makes  it  unnecessary  to  consider  whether  Deverill 
would  have  been  liable  to  the  plaintiff.  The  judgment 
against  him  in  favour  of  the  corporation  falls  to  the 
ground  simply  because  there  is  nothing  against  which  he 
is  called  upon  to  indemnify  them.  I  am  not  satisfied  that 
if  the  judgment  could  have  been  sustained  against  the 
corporation  the  judgment  for  relief  over  against  him  would 
be  wrong :  Hardaker  v.  Idle  District  Council,  [1896]  1  Q. 
B.  835.  He  succeeds  here  solely  on  the  ground  that  the 
plaintiff  fails  against  the  corporation,  who  caused  him  to 
he  added  as  a  third  party  merely  and  not  as  a  defendant. 
He  should  have  no  costs. 

Maclennan,  J.  A. : — 

I  agree. 

Moss,  J.  A. : — 

[The  learned  Judge  stated  the  facts  and  continued :] 
The  primary  question  is  as  to  the  liability  of  the  corpo- 
ration to  the  plaintiff. 

In  his  considered  judgment  the  learned  Chancellor  finds 
(1)  that  there  was  no  contributory  negligence  ;  (2)  that  the 
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Judgment,  greater  part  of  the  travelled  road  was  obstructed  by  the 
Moss,  building  so  that  but  a  narrow  passage  was  left  to  the  north 
J.A.  where  the  plaintiff  attempted  to  pass  ;  (3)  that  there  was 
such  shady  gloom  or  darkness  at  this  part  that  the  obstacle 
created  by  the  bailding  was  not  obvious  to  the  naked  eye, 
so  that  the  plaintiff  and  those  with  him  came  upon  it 
unawares  and  unwarned  by  ordinary  observation  during 
the  night;  (4)  that  no  proper  precaution  was  taken  to 
obviate  danger  by  placing  lights  on  the  building  or  station- 
ing signalmen  to  warn  travellers  ;  and  (5)  that  the  corpora- 
tion, through  its  officers,  had  notice  of  the  intention  to 
remove  the  building  along  the  street  and  sanctioned  its  be- 
ing placed  and  left  where  and  as  it  was  before  six  o'clock  o£ 
the  night  of  the  accident. 

Of  these  findings  the  last  alone  makes  ground  against 
the  corporation,  and  but  for  it  the  corporation  might  safely 
acquiesce  in  the  others.  It  was  not  contended  that  the 
corporation  could  be  held  liable  as  for  negligence  for  fail- 
ure to  properly  light  the  streets  or  highways  of  the  town, 
and,  as  was  pointed  oat  in  Toronto  Street  K  W.  Co.  v. 
Dollery  (1886),  12  A.  R.  679,  it  is  not  per  se  unlawful  to  re- 
move a  building  from  one  part  of  a  municipality  to  another 
along  the  public  highways.  It  is  an  act  which,  if  done  in 
a  careful  manner,  is  not  liable  to  injure  any  one. 

The  municipality  may  by  by-law  regulate  the  manner  of 
doing  it,  and  in  such  case  parties  moving  buildings  are 
bound  to  conform  to  the  terms  of  the  by-law. 

Here  there  was  no  by-law,  and  the  corporation  could 
not  have  interfered  to  prevent  the  work  of  removal. 

In  this  view  it  is  not  essential  to  determine  ex- 
actly what  did  take  place  between  Heard  and  the 
chairman  of  the  committee  on  streets  and  improve- 
ments, when  he  was  asked  to  agree  to  the  sidewalk  in 
front  of  the  lot  where  the  building  stood  being  taken  up, 
or  when  that  interview  took  place.  But  it  may  be 
observed  that  the  by-law  providing  for  the  appointment 
of  a  committee  on  streets  and  improvements,  which 
was  put  forward  as  giving  to  that   committee  super- 
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vision  and  control  in  all  respects  over  Dundas  street,  was  Judgment, 
evidently  passed  for  the  purpose  of  regulating  and  dis-  Moss, 
tribnting  the  supervision  and  control  of  the  expenditure  of 
the  town  moneys  upon  the  various  streets,  and  that  to  the 
"Committee  on  streets  and  impi'ovements  was  allotted  the 
supervision  and  control  of  the  expenditure  on  Dundas 
amongst  other  streets.  In  terms,  at  all  events,  it  conferred 
no  authority  on  the  committee  to  prevent  a  building  from 
being  moved  along  the  street.  Smith's  assent  to  the 
removal  of  the  sidewalk  and  the  fact  that  every  member 
of  the  street  committee  or  every  member  or  officer  of  the 
xjouncil  saw  the  building  at  various  stages  of  its  progress 
along  the  street  during  the  day  imposed  no  duty  upon  the 
-corporation.  They  saw  only  a  lawful  proceeding  taking 
place  upon  the  highvi^ay  and  they  were  not  bound  to 
assume  that  an  unlawful  use  of  the  highv^ay  was  intended. 

Lntil  the  building  was  brought  to  a  standstill  for  the 
night,  and  it  was  made  to  appear  that  from  its  situation 
it  was  likely  to  become  a  dangerous  obstruction  upon  the 
highway,  there  was  no  liability  upon  the  corporation,  and 
its  subsequent  liability,  if  any,  depends  upon  whether  it 
received  notice  of  the  matter  and  thereafter  suffered  more 
than  a  reasonable  time  to  elapse  without  taking  steps  to 
remove  the  obstruction  or  to  guard  the  public  against  it. 

I  assume  for  the  present  purpose  that  the  presence  of 
such  an  obstruction  is  want  of  repair  under  the  Municipal 
Act,  for  which  the  corporation  would  be  liable.  The  notice 
or  knowledge  imputed  to  the  corporation  rests  upon  the 
fact  that  Noble,  a  member  of  the  streets  committee,  was 
present  when  it  was  determined  to  leave  the  building  on 
the  street  for  the  night,  and,  as  a  neighbour  in  conversa- 
tion with  others,  agreed  that  the  safest  place  was  between 
the  two  electric  lights ;  that  Luke,  another  member  of 
the  committee,  drove  past  it  about  seven  o'clock  in  the 
•evening,  and  that  Scott,  a  member  of  the  council 
but  not  of  the  streets  committee,  drove  past  it  about 
eiglit  o'clock,  and  was  on  the  sidewalk  opposite  to 
^nd   north  of  the  building  from  shortly  before,  until 
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Judgment,  the  happening  of,  the  accident  at  9.80  o'clock.  Upon  these 
Moss,  occasions  these  persons  were  engaged  in  their  own  indi- 
J-A.  vidual  affairs  and  were  not  in  any  sense  on  duty  on  behalf 
of  the  corporation.  In  the  State  of  New  York,  where  the 
law  of  municipal  liability  for  want  of  repair  is  much  the 
same  as  ours,  it  has  been  held  that  the  fact  that  an  alder- 
man saw  work  being  done  upon  a  highway  of  the  city 
which  resulted  in  injury  to  a  citizen  was  not  per  se  evi- 
dence of  negligence  on  the  part  of  the  city  :  McDermott  v. 
Kingston  (1879),  19  Hun  198. 

Reference  may  also  be  made  to  City  of  Warsaw  v. 
Dunlap  (1887),  "^112  Ind.  Rep.  576,  and  Cook  v.  City  of 
Anamosa  (1885),  66  Iowa  427,  8  Am.  &  Eng.  Corp.  Cas.  568. 

But,  assuming  that  the  knowledge  of  these  councillors  so 
acquired  should  be  imputed  as  notice  to  the  corporation,  I 
do  not  think  it  should  be  so  until  after  the  lapse  of  a 
reasonable  time,  during  which  they  could  notify  the  cor- 
poration or  some  officer  whose  duty  it  was  to  act  in  the 
premises.  The  question  of  what  is  reasonable  must  always 
depend  upon  the  circumstances  of  each  case. 

In  this  case  it  is  sought  to  hold  a  municipal  corporation 
liable  for  negligence  because  of  failure  to  remove  or  guard 
against  danger  from  an  obstruction  on  the  highway,  where 
the  act  of  placing  it  there  was  not  the  act  of  the  corpora- 
tion, where  it  was  only  on  the  highway  as  an  obstruction 
about  three  hours  before  the  accident,  and  where  the  only 
notice  to  the  corporation  of  its  existence  as  an  obstruction 
is  based  upon  the  fact  that  some  members  of  the  council 
became  aware  of  its  position  some  two  houi's  or  less  before 
the  accident. 

The  Legislature  of  the  State  of  Maine  has  made  an  effort 
in  the  direction  of  settling  the  question  of  length  of  notice 
by  providing  (Revised  Statutes  1883,  sec.  80),  with  refer- 
ence to  injuries  from  defects  or  want  of  repair  in  high- 
ways in  counties  and  towns,  that  the  county  commissioners,, 
municipal  officers,  highway  surveyors,  or  road  commis- 
sioners, shall  have  twenty-four  hours'  actual  notice  of  the 
defect  or  want  of  repair  before  the  municipality  is  to  be^ 
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liable  for  damages  on  account  of  injuries  received  in  con-  Judgment, 
sequence  of  such  defect,  thus  establishing  the  principle  that  Moss, 
where  the  municipality  is  entitled  to  any  notice  it  is  J-^- 
entitled  to  at  least  twenty-four  hours'  notice.    We  have 
not  been  provided  w^ith  any  similar  guide  in  this  Province. 

In  this  case  it  appears  to  me  that,  having  regard  to  all 
the  circumstances,  it  ought  not  to  be  held  that  there  was 
sufficient  notice  to  the  corporation  to  establish  negligence ; 
and  therefore  there  is  no  liability  on  it  for  the  injuries 
sustained  by  the  plaintiff. 

This  conclusion  disposes  of  the  question  of  Deverill's 
liability  in  this  action.  The  plaintiff  did  not  make  him  a 
party  defendant  jointly  with  the  corporation  and  cannot 
claim  to  hold  him  liable  in  this  action.  He  was  only 
added  as  a  third  party  on  the  application  of  the  corpora- 
tion to  answer  its  claim  for  indemnity.  The  learned 
Chancellor  held  him  liable,  and  upon  the  assumption  that 
the  corporation  was  liable  to  the  plaintiff  I  am  not  at  all 
satisfied  that  the  judgment  was  erroneous  in  that  respect. 
At  all  events,  I  think  the  corporation  was  not  acting  un- 
reasonably in  adding  him  as  a  third  party. 

I  would  allow  the  appeal  of  the  corporation  and  dismiss 
the  action  with  costs  against  the  plaintiff. 

And  I  concur  in  the  direction  that  there  should  be  no 
order  as  to  Deverill's  costs  of  the  appeal  or  defence. 

Ap'peal  allowed. 


R.  S.  C. 
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Lewis  v.  Doerle. 

Will — Charitable  Devise — Trust  for  Benefit  of  Citizens  of  the  United  States 
of  African  Descent. 

A  devise  of  lands  in  Ontario,  by  a  testator  dying  in  1891,  in  trust  "to 
promote,  aid,  and  protect  citiaens  of  the  United  States  of  African 
descent  in  the  enjoyment  of  their  civil  rights  "  is  a  charitable  devise 
and  void,  and  the  fact  that  the  trust  is  to  be  executed  in  a  foreign 
country  makes  no  difference. 

Judgment  of  Boyd,  C,  28  0.  R.  412,  affirmed. 

Statement.  This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  Boyd,  C,  reported  28  O.  R.  412,  in  an  action  for 
the  construction  of  the  will  of  one  John  D.  Lewis. 

The  will  is  set  out  in  the  report  below,  and  for  the  pur- 
poses of  this  report  it  is  sufficient  to  say  that  the  main 
question  was  as  to  the  validity  of  the  devise  therein  con- 
tained of  land  situate  in  the  city  of  Toronto  to  trustees 
in  the  United  States,  to  be  administered  there  in  trust  "to 
promote,  aid,  and  protect  citizens  of  the  United  States,  of 
African  descent,  in  the  enjoyment  of  their  civil  rights." 
The  testator  was  an  American  citizen,  and  died  at  Philadel- 
phia on  the  12th  of  March,  1891. 

The  appeal  was  argued  before  Burton,  C.  J.  O.,  Osler, 
and  Maclennan,  J  J.  A.,  on  the  18th  of  March,  1898. 

W.  BarwicJc,  for  the  appellants.  Assuming,  as  must  in 
this  Court  be  assumed,  in  view  of  Whitby  v.  Liscomhe 
(1876),  23  Gr.  1,  that  the  Mortmain  Act,  9  Geo.  II.  ch.  36, 
was  in  force  in  Ontario  at  the  time  this  will  took 
effect,  it  is  contended  that  the  devise  in  question  is  not 
affected  by  it.  The  trust  is  to  be  administered  in  a  foreign 
country  where  it  has  been  held  to  be  valid  :  Lewis's  Estate 
(1893),  152  Pa.  St.  477,  and  the  devise  should  be  upheld. 
Curtis  V.  Hutton  (1808),  14  Ves.  537,  would  at  first  glance 
appear  to  be  an  authority  that  the  place  of  administration 
makes  no  difference,  but  a  careful  reading  of  that  case  shews 
that  the  special  status  of  the  devisee  was  in  question :  see 
New  v.  Bonaker  (1867),  L.  R.  4  Eq.  655.    But  taking 
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the  Act  as  applicable,  the  devise  is  not  within  it.  The  Argument, 
doctrine  of  mortmain  is  not  to  be  extended :  Cocks  v. 
Manners  (1871),  L.  R  12  Eq.  574,  and  this  devise  should 
be  held  to  be  a  valid  one  :  In  re  Macduff,  [1896]  2  Ch.  at  p. 
466.  Farewell  v.  Farewell  (1892),'22  O.  R.  573,  goes  very 
far,  but  it  is  not  consistent  with  the  more  recent  authorities. 

W.  Gassels,  Q.C.,  for  the  respondent.  The  law  of  On- 
tario governs,  and  the  devise  is  void  :  Tyssen's  Charitable 
Bequests,  p.  291 ;  In  re  Doetsch,  Matheson  v.  Ludwig,  [1896] 
2  Ch.  836.  The  case  in  Pennsylvania  decided  only  that 
the  trust  was  not  too  indefinite ;  the  Mortmain  Act  is  not 
in  force  there. 

W.  Barwick,  in  reply. 

May  10th,  1898.    The  judgment  of   the  Court  was 
delivered  by 

Maclennan,  J.  A. 

The  question  in  this  appeal  is  whether  the  trust  in  the 
testator's  will  to  promote,  aid,  and  protect  citizens  of  the 
United  States,  of  African  descent,  in  the  enjoyment  of 
their  civil  rights,  as  provided  by  the  fourteenth  and 
fifteenth  amendments  of  the  Constitution  of  the  United 
States,  is  valid  so  far  as  it  relates  to  land  in  the  city  of 
Toronto.  The  learned  Chancellor  has  held  it  to  be  invalid, 
and  I  am  of  opinion  that  the  judgment  is  right.  In 
Whitby  V.  Liscombe  (1876),  23  Gr.  1,  it  was  held  in  this  Court 
that  the  Imperial  Statute,  9  Geo.  II.  ch.  36,  is  in  force  in 
this  Province,  and  Mr.  Barwick  admitted  that  the  question 
was  no  longer  open  for  discussion  so  far  as  this  Court  is 
concerned.  The  only  questions,  therefore,  calling  for  any 
observation  seem  to  be  two :  First,  whether  it  makes  any 
difference  that  the  trust  was  to  be  executed  in  a  foreign 
country  ;  and  second,  whether  the  trust  is  a  charitable 
trust  within  the  meaning  of  the  statute  of  George.  The 
first  of  these  questions  is  answered  by  Curtis  v.  Hutton 
(1808),  14  Yes.  537,in  which  it  was  held  by  Sir  William  Grant 
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Judgment,  that  it  made  no  difference  where  the  charitable  trust  was 
Maclennan,  to  be  executed.  That  was  a  case  in  which  the  proceeds  of 
land  in  England  were  given  for  a  Scotch  charity. 

Upon  the  other  question  I  am  clearly  o£  opinion 
that  the  trust  is  a  charitable  trust  within  the  meaning  of 
the  statutes.  All  that  was  decided  in  the  Pennsylvania 
Court  was  that  the  trust  was  valid  by  the  law  of  that 
State.  It  does  not  appear  whether  the  Act  of  George,  or 
any  similar  Act,  is  in  force  in  that  State,  forbidding  gifts 
of  lands  to  charities,  but  I  should  infer  that  there  is  not, 
for  the  English  cases  cited  in  the  report  of  the  case  are  all 
cases  in  which  the  question  concerned  trusts  of  pure  per- 
sonalty, and  not  of  interests  in  land  or  impure  personalty. 
I  am,  therefore,  of  opinion  that  the  appeal  fails. 

I  think,  however,  one  of  the  answers  to  the  questions, 
given  by  the  learned  Chancellor,  should  be  slightly  quali- 
fied. The  answer  to  the  first  question  is  too  wide,  and  tl^e 
words  "  so  far  as  relates  to  the  trust  for  the  promotion, 
aid,  and  protection  of  citizens  of  the  United  States,  of 
African  descent,  in  the  enjoyment  of  their  civil  rights," 
should  be  added. 

The  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed. 


R.  S.  C. 
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Powell  v.  Toronto,  Hamilton  and  Buffalo  Railway 

Company. 

Hallways — Lands    Injuriously    Affected — Operation   of   the   Railway — 
Dominion  Railway  A  ct,  51  Vict.  ch.  29. 

Under  the  Dominion  Railway  Act,  51  Vict.  ch.  29,  compensation  recover- 
able in  respect  of  lands  injuriously  affected  must  be  based  on  injury  or 
damage  to  the  land  itself  and  not  on  personal  inconvenience  or  discom- 
fort to  the  owner  or  occupant. 

It  was  held,  therefore,  that  no  compensation  could  be  allowed  to  the  owner 
of  land  fronting  on  a  street  along  which  a  railway  company  lawfully 
constructed  its  line  of  railway,  there  being  no  iQterference  with  access 
to  the  laud  except  so  far  as  that  resulted  from  the  passing  of  trains. 

Re  Birely  and  Toronto,  Hamilton  and  Buffalo  R.  W.  Co.  (1897),  28  O.  R. 
468,  considered. 

Judgment  of  Falconbridgb,  J. ,  affirmed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  statement, 
of  Falconbridge,  J. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Osler,  J.  A. : — 

This  was  an  action  brought  by  the  plaintiff  as  the  owner 
in  fee  of  a  parcel  of  land  situate  on  the  north-east  corner 
of  Hunter  and  Hughson  streets,  in  the  city  of  Hamilton, 
claiming  a  mandamus  to  compel  the  defendants  to  proceed  to 
arbitration  in  respect  to  the  compensation  to  be  awarded 
to  the  plaintiff  for  damage  to  her  land  under  the  provi- 
sions of  the  Railway  Act  and  the  Municipal  Act,  and  to  give 
the  notices  required  in  respect  of  such  arbitration  or  pre- 
liminary thereto. 

The  trial  took  place  before  Falconbridge,  J.,  at  Hamil- 
ton, without  a  jury,  on  the  23rd  of  October,  189G,  and  on 
the  27th  of  January,  1897,  judgment  was  given  in  the 
defendants'  favour. 

It  appeared  that  the  plaintiff's  property  had  a  frontage 
of  155  feet  on  the  north  side  of  Hunter  street  by  90  feet 
■on  the  east  side  of  Hughson  street.  On  the  latter  street 
there  is  a  dwelling  house  and  shop,  and  on  Hunter  street 
there  are  several  hothouses  and  greenhouses  used  by 
the  plaintiff  in  her  business  as  a  florist,  which  had  been 
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Statement,  carried  on  there  for  many  years  past.  There  is  also  on 
the  same  street  a  yard  with  a  stable  in  the  rear,  to 
which  the  only  access  is  from  Hunter  street.  Along  that 
street,  adjoining  the  plaintiff's  property,  is  a  sidewalk  of 
about  six  feet  in  width. 

The  railway  company  was  originally  incorporated  by 
an  Act  of  the  Provincial  Legislature,  but  it  was  reincor- 
porated by  an  Act  of  the  Dominion  Parliament,  54-55  Vict. 
(D.)  ch.  86  (1891),  and  their  railway  declared  to  be  a  work 
for  the  general  advantage  of  Canada.  They  are,  therefore, 
having  regard  to  the  provisions  of  that  Act,  subject  to 
those  of  the  Railway  Act  of  Canada,  51  Vict.  ch.  29  (1888), 
as  to  all  claims  for  compensation  in  respect  of  the  exercise 
of  their  powers  since  their  reincorporation. 

By  a  by-law  of  the  defendants  the  city  of  Hamilton, 
confirmed  by  an  Act  of  the  Provincial  Legislature,  58  Vict, 
ch.  68  (1895),  authority  was  given  to  the  railway  company 
to  carry  their  railway  through  and  along  Hunter  street  in 
the  manner  prescribed. 

In  the  year  1895  the  company  accordingly  constructed 
their  railway  along  the  north  side  of  Hunter  street. 
Between  the  centre  line  of  that  street  and  the  north  side 
of  it  two  lines  of  rail  were  laid  down,  the  most  northerly 
of  which  is  so  close  to  the  sidewalk  that  an  ordinary  car 
in  passing  along  would  overlap  it  about  fourteen  inches. 
On  the  south  of  the  southerly  track  a  row  of  poles  is 
erected  with  wires  strung  along  them  for  use  in  opening 
and  closing  the  railway  gates.  The  width  between  the 
poles  and  the  north  side  of  the  street  is  about  82'  1" ,  leaving 
19'  6'^  to  the  south  between  ihe  poles  and  the  boulevard. 

In  the  construction  of  the  railway  the  grade  of  the  north 
side  of  Hunter  street  was  raised  about  18  inches  at  the 
north-east  corner  of  that  street  and  Hughson  street,  gra- 
dually diminishing  towards  the  east  until  the  entrance 
into  the  plaintiff"s  yard  was  passed.  Subsequently  the 
space  between  the  tracks  was  filled  in  and  planks  or  timber 
placed  alongside  the  rails,  and  the  ground  levelled.  The 
city  raised  and  levelled  the  grade  of  the  street  on  the  south 
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side,  so  that  the  access  to  and  egress  from  the  plaintiff's  Statement, 
property  is  the  same  as  before,  and  is  not  affected  by  the 
construction  of  the  railway  save  by  the  existence  of  the 
rails  in  the  street.  The  city  afterwards  raised  the  side- 
walk alon^  the  plaintiff's  property,  to  correspond  with  the 
rise  in  the  grade  of  the  street,  about  two  inches  higher 
than  the  level  of  the  rails. 

The  effect  of  this  was  to  partially  block  np  the  circular 
holes  or  ventilators  in  the  brick  wall  of  the  greenhouses 
opening  on  the  street ;  this,  it  was  said,  would  be  injurious 
to  the  plants. 

The  gravamen  of  the  plaintiff's  complaint,  however,  is 
that  owing  to  the  constant  passage  of  cars  up  and  down 
the  tracks,  and  to  the  fact  that  cars  will  often  necessarily 
be  left  standino-  from  time  to  time  thereon  during  shunt- 
ing  operations,  she  will  no  longer  be  able,  as  she  has 
hitherto  done,  to  back  up  her  carts  and  waggons  against 
the  sidewalk  opposite  the  windows  of  her  greenhouses 
which  open  upon  the  road  and  take  in  and  put  out  stuff 
from  these  windows,  and  from  the  same  causes  that  access 
into  her  premises  from  Hunter  street  is  likely  to  be  con- 
stantly interrupted. 

The  appeal  was  argued  before  Bukton,  C.  J.  0.,  Osleii, 
Maclennan,  and  Moss,  JJ.A.,  on  the  16th  of  March, 
1898. 

Robinson,  Q.  C,  and  James  Ghisholm,  for  the  appellant. 
The  learned  Judge  was  wrong  in  holding  that  there  was 
no  interference  with  access  to  the  plaintiff's  land  ;  the 
evidence  is  that  the  level  of  the  street  has  been  raised  and 
windows  and  ventilators  in  the  plaintiff's  greenhouses 
obstructed,  and  access  to  the  land  interfered  with,  and 
there  is  clearly  a  right  of  action :  North  Shore  E. 
W.  Co.  V.  Pion  (1889),  14  App.  Cas.  612;  Hendrie  v. 
Toronto,  Hamilton  and  Buffalo  R.  W.  Co.  (^1895),  26 
O.  E.  667  ;  27  0.  K.  46.  There  is  much  more  shewn  than 
personal  inconvenience,  and  this  case  is  distinguishable 
28 — vol.  X  XV.  A.ii. 
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Argument,  from  Re  Toronto,  Hamilton  and  Buffalo  R  W.  Co.  and 
Kernev  (1896),  28  0.  R.  14,  which  has  been  relied  on,  where 
the  obstruction  was  a  temporary  one,  coming  to  an  end  as 
soon  as  the  tunnel  was  finished.  Even  if,  however,  noth- 
ing more  is  shewn  than  inconvenience  by  reason  of  the 
operation  of  the  railway  there  is  a  right  of  action.  Re 
Bively  and  Toronto,  Hamilton  and  Buffido  R.  W.  Co.  (1897), 
28  O.K  468,  is  a  direct  authority  upon  precisely  similar  facts. 
The  English  cases  are  there  collected,  and  the  distinction 
between  the  English  Act  and  the  Canadian  Act  is  pointed 
out.  Attorney -General  v.  Metropolitan  R.  W.  Co.,  [1894] 
1  Q.  B.  884,  may  also  be  referred  to.  Even  under  the 
English  Act  there  are  very  strong  opinions  in  favour  of 
the  allowance  of  damages  because  of  the  operation  of  the 
railway,  and  the  cases  refusing  such  an  allowance  turn  on 
words  which  are  not  to  be  found  in  our  Act.  Under  our 
Act  it  is  difficult  to  see  any  answer  to  the  right  to  damages 
for  operation. 

Osier,  Q.  C,  and  UArcy  Tate,  for  the  respondents  the 
railway  company.  The  construction  of  the  railway  has 
not  injured  the  property,  but  has  in  fact  improved  it,  and 
the  question  simply  is,  whether  inconvenience  resulting 
from  the  operation  of  the  railway  is  the  subject  of  com- 
pensation. The  question  as  far  as  this  railway  is  con- 
cerned depends  to  some  extent  on  special  legislation. 
This  railway  has  special  power  to  operate  the  railway  along 
a  highway:  47  Vict.  ch.  75  (0.) ;  56  Vict.  ch.  60  (0.)  ;  58- 
59  Vict.  ch.  66  (D.).  The  municipality  and  Legislature 
could  close  the  highway,  and  they  can  clearly  close  it  in 
part,  and  that  is  in  effect  what  has  been  done  here.  Apart 
from  this  there  is  no  liability  for  damages  for  operation. 
The  matter  has  to  be  determined  mainly  with  reference  to 
sees.  90,  sub-sees,  (k)  and  (o),  92  and  144'  of  the  Rail- 
way Act  of  1888.  Section  92  cannot  be  distinguished  from 
the  provisions  of  the  English  Act,  and  it  is  clear  from  these 
sections  that  compensation  once  for  all  is  intended.  The 
appellant's  argument  would  lead  to  the  conclusion  that  for 
•every  act  of  interference  at  any  time  a  right  of  compensa- 
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tion  would  at  once  arise.  Re  Birely  and  Toronto,  Hamilton  Argument. 
-and  Buffalo  K  W.  Go.  (1897),  28  O.  R.  468,  is  a  complete 
departure  from  the  numerous  cases  in  w^hich  it  has  been 
held  that  the  mere  operation  of  the  railway  with  the 
prescribed  authority — which  has  been  here  obtained — is 
not  the  subject  of  compensation.  The  railway  need  not 
necessarily  be  operated  by  steam.  The  same  argument 
would  apply  to  the  operation  of  an  electric  railway,  and  all 
frontagers  On  the  street  would  be  entitled  to  compensation 
because  the  highway  is  burdened  by  the  user  of  the  rail- 
way. Without  legislative  authority  the  user  would  be  a 
nuisance,  but  with  it  the  user  is  lawful  and  not  the  subject 
of  compensation. 

Mackelcan,  Q. C,  for  the  respondents  the  city.  The 
complaint  in  respect  to  the  sidew^alk  is  frivolous,  but  even 
if  any  right  to  compensation  has,  technical!}^  speaking, 
arisen,  arbitration  is  the  remedy. 

Robinson,  Q.  C,  in  reply. 

May  10th,  1898.    Osler,  J.A.  :— 

The  question  is  whether  the  circumstances  are  such 
as  to  give  the  plaintiff  a  right  to  compensation  under  the 
provisions  of  the  Railway  Act.  I  do  not  understand  that 
any  substantial  claim  is  made  for  temporary  obstruc- 
tion caused  while  the  railway  was  in  course  of  construc- 
tion :  Ford  v.  Metropolitan  R.  W.  Go.  (1 886),  17  Q.  B.  D.  12 ; 
Fritz  V.  Hobson  (1880),  1,4  Ch.  D.  542.  As  the  works  now 
stand  they  would,  if  left  unused,  form  no  obstruction  to 
the  access  to  the  plaintiff's  premises.  It  is,  therefore,  only 
the  damage  anticipated  from  the  use  and  operation  of  the 
railway  as  interfering  with  such  access  hereafter  of  which 
she  is,  if  at  all,  in  a  position  to  complain.  The  case  differs 
then  altogether  in  this  respect  from  such  cases  as  Parkdale 
V.  West  (1887),  12  App.  Cas.  602  ;  Bowen  v,  Ganada  South- 
ern R.  W.  Go.  (1887),  14  A.  R.  1 ;  Beckett  v.  Midland  R.  W. 
Go.  (1867),  L.  R.  3  C.  P.  82 ;  Galedonian  R.  W.  Go.  v. 
Walker's  Trustees  (1882),  7  App.  Cas.  259 ;  North  Shore  R. 
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Judgment.  W.Co.w.  Pion  (1889),  14  App.  Cas.  G12,  where  by  the 
OsLER,  actual  construction  of  the  railway  the  access  to  private 
J.A.  property  was  interfered  with  and  practically  destroyed. 
In  cases  of  that  class  there  is  a  permanent  injury  to  the 
estate  of  the  landowner  which,  upon  the  principles 
explained  and  illustrated  in  these  decisions,  entitles 
him  to  compensation  although  none  of  his  land  is  actually 
taken.  The  English  cases,  however,  all  recognize  the  rule 
as  to  compensation  as  settled  by  the  House  of  Lords  in 
Hammersmith  K  W.  Go.  v.  Bra7id  (1869),  L.  K  4  H.  L.  171, 
viz.,  that  if  the  injury  is  caused  otherwise  than  to 
land,  and  to  land  only,  by  the  use  of  the  authorized  works^ 
no  part  of  the  land  having  been  taken,  there  is  no  remedy 
under  the  Imperial  Acts.  The  provisions  and  arrange- 
ment of  those  Acts  are  no  doubt  very  different  from 
those  of  our  Railway  Act  as  the  latter  differ  also  from 
those  of  the  C.  S.  C.  ch.  66,  and  of  the  Ontario  Railway 
Act,  R.  S.  O.  ch.  207,  but  under  the  one  as  well  as  the 
other  the  landowner  who  makes  a  claim  for  damage  sus- 
tained by  the  execution  and  user  of  the  authorized  works 
—  which  in  the  present  instance,  it  may  be  said  in  passing, 
were  executed  after  compliance  with  all  statutory  and 
municipal  preliminaries  and  conditions— must  shew  that 
the  Act  has  expressly  given  him  the  right  to  recover  it. 

The  sections  which  the  plaintiff  relies  upon  as  conferring 
the  right  to  damages  caused  b}^  the  operation  or  user  of 
the  railway  are  the  90th,  which  confers  the  general  powers 
of  the  railway  company,  inter  alia  (g)  to  make  and  con- 
struct the  railway,  (k)  with  one  or  more  sets  of  rails  or 
tracks  and  to  be  worked  by  the  force  and  power  of  steam, 
electricity,  etc.,  and  (q)  to  do  all  other  acts  necessary  for 
making,  maintaining  and  using  the  railway  ;  the  inter- 
pretation clause,  section  2,  in  which  the  expressions 
"  company,"  "  railway  "  and  "  undertaking "  are  defined 
with  reference  to  "  authority  to  construct  or  operate 
a  railway and  the  92nd  section,  which  enacts  that 
the  company  shall  in  the  exercise  of  the  powers  granted 
to  them  do  as  little  damage  as  possible  and  shall  make  full 
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compensation  in  the  manner  in  the  general  Act  and  the  Judgment, 
special  Act  provided  to  all  parties  interested,  for  all  dam-  Osler, 
ages  by  them  sustained  by  reason  of  the  exercise  of  such  J*-^ 
powers. 

These  sections,  however,  and  particularly  the  last,  must 
be  read  in  connection  with  the  group  of  clauses  commenc- 
ing with  section  ]  36  under  the  heading,  "  Lands  and  their 
valuation."  From  a  perusal  of  these  clauses  it  is  evi- 
dent, having  regard  especially  to  sections  144  to  147, 
that  the  damage  intended  by  section  92  is  some  actual 
injury  or  damage  to  land,  occasioned  by  the  exercise  of 
the  powers  of  the  railway.  It  is,  in  short,  damage  of  the 
same  character  as  that  for  which  compensation  is  recover- 
able under  the  English  Acts  where  no  land  is  taken, 
though  it  is  possible  that  it  also  may  extend  to  such  dam- 
age when  caused  by  the  operation  as  well  as  by  the  con- 
struction of  the  railway.  That  question,  however,  is  one 
which  does  not  call  for  decision  in  the  present  case,  for 
while  the  damage  the  plaintiff  complains  of  and  in  respect 
of  which  she  seeks  a  mandamus,  is  damage  which  she 
anticipates  from  the  operation  of  the  railway,  it  is  not 
such  damage  as  the  Act  gives  compensation  for.  Under 
the  Canadian  Act,  whether  the  damage  results  from  the 
construction  or  from  the  operation  of  the  railway,  it  must  be 
held,  as  under  the  Imperial  Acts,  that,  arising  as  it  does 
from  works  authorized  by  the  Legislature,  it  must  be  such 
as  would  apart  from  the  statute  have  been  the  subject  of 
an  action,  and  it  must  also  be  such  as  to  diminish  the 
value  of  the  property  irrespective  of  any  particular  use 
which  might  be  made  of  it.  In  determining,  on  these 
principles,  what  is  such  damage  when  arising  from  the 
operation  of  the  railway,  we  may  properly  apply  the 
decisions  under  the  Imperial  Acts,  of  which  I  specially 
refer  to  Caledonian  R.  W.  Go.  v.  Ogilvy  (1856),  2  Macq.  229, 
and  Caledonian  R.  W.  Co,  v.  Walker's  Trustees  (1882),  7  App. 
Cas.  259,  which  appear  to  me  to  be  entirely  opposed  to  the 
validity  of  the  claim  which  the  plaintiff  puts  forward.  Direct 
and  immediate  access  between  the  street  and  her  premises 
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Judgment,  js  not  affected.  Her  damage  is  of  the  same  character  as 
OsLER,  that  complained  of  in  the  former  of  these  two  cases,  a  mat- 
J,A.  ^Qj,  personal  inconvenience  to  herself  not  an  injury  to  her 
estate  in  the  land.  It  is,  as  put  by  the  Lord  Chancellor 
in  the  Ogilvy  case,  damage  not  "  different  from  that  which 
might  be  sustained  by  any  other  subjects  of  Her  Majesty  ; 
for  all  attempts  at  arguing  that  this  is  a  damage  to  the 
estate  is  a  mere  play  upon  words.  It  is  no  damage  at  all 
to  the  estate,  except  that  the  owner  of  that  estate  would 
oftener  have  a  right  of  action  from  time  to  time  than  any 
other  person,  inasmuch  as  he  would  traverse  the  spot 
oftener  than  other  people  would  traverse  it."  I  refer  also 
to  the  observations  upon  this  case  made  in  the  addresses 
of  the  law  lords  who  took  part  in  the  decision  of  the 
Walker  case  at  pp.  278,  289,  295  and  303  of  the  report. 
See  also  Brodeur  v.  Boxton  Falls  (1882),  11  Rev.  Leg.  447. 

Upon  the  whole  I  think  that  the  judgment  at  the  trial  was 
right  and  that  no  sufficient  case  was  made  for  granting  a 
mandamus.  It  is  difficult  to  understand  why  the  city 
was  made  a  party  to  the  action.  I  entirely  concur  with 
the  learned  Judge  in  thinking  that  the  damage  said  to 
have  been  caused  by  the  raising  of  the  sidewalk  was  of 
too  trivial  a  character  to  be  taken  into  consideration, 

I  do  not  dwell  upon  the  decision  in  the  case  of  Re  Birely 
and  Toronto,  Hamilton  and  Buffalo  R.  W.  Co.  (1897),  28  0. 
R.  468,  because  although  damages  appear  to  have  been 
awarded  there  in  respect  of  the  operation  of  the  railway 
the  nature  of  such  damages  is  not  disclosed  by  the  report. 

Maclennan,  J.  A. : — 

Action  against  the  railway  company  and  the  corpora- 
tion of^ Hamilton,  for  a  mandamus  to  assess  compensation 
due  to  the  plaintiff  for  damages  to  her  property  situate  at 
the  intersection  of  Hunter  and  Hughson  streets,  in  the 
city  of  Hamilton.  The  railway  has  been  constructed  upon 
and  along  the  half  of  Hunter  street  adjacent  to  the  plain- 
tiff's land,  with  a  double  track ;  the  rails  lying  close  to  a 
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sidewalk  only  about  six  feet  wide  between  them  and  the  Judgment, 
plaintiff's  land.  It  is  complained  that  the  grade  of  the  Maclennan, 
rails  is  eleven  inches  above  the  original  road  bed  at  the  inter- 
section  of  the  two  streets,  gradually  falling  to  the  original 
level  for  ninety  feet,  and  going  below  it  for  the  remaining 
sixty  feet  along  the  plaintiff's  frontage,  whereby  access  to 
her  land  has  been  rendered  more  difficult  and  less  con- 
venient. 

Her  complaint  against  the  corporation  of  Hamilton  is 
that  they  have  raised  the  side-walk  to  conform  to  the 
grade  of  the  railway,  causing  injury  to  her  property.  She 
al>o  claims  damages  from  the  city  for  not  keeping  Hunter 
street  in  repair. 

The  action  was  dismissed  against  both  defendants. 

The  railway  having  been  constructed  as  it  was,  it  appar- 
ently became  necessary  and  proper  for  the  city  to  raise  the 
sidewalk  so  as  to  make  it  conform  to  the  new  level  of  the 
street  with  the  railway  track  upon  it.  The  learned  J udge 
found  that  the  injury  to  the  plaintiff  from  that  cause  was 
trivial  and  inappreciable.  That  finding  was  well  war- 
ranted by  the  evidence,  for  the  plaintiffs  husband, 
gi  ving  evidence  in  her  behalf,  says  that  with  a  good  street 
and  sidewalk  raised  up  as  it  is,  but  with  no  railway  there, 
it  would  be  doing  very  little  harm.  The  plaintiff  made  no- 
attempt  either  to  prove  any  special  damage  on  the  ground 
of  disrepair.  I  therefore  think  the  action  was  properly 
dismissed  as  against  the  city  corporation. 

The  question  remains  whether  the  plaintiff  has  made 
out  a  case  for  compensation  against  the  railway  company. 

The  action  being  for  a  mandamus  to  compel  arbitration, 
admits  that  the  railway  works  have  been  lawfully  and 
properly  constructed  just  as  they  are,  and  the  sole  ques- 
tion is  whether  the  plaintiff  has  proved  that  kind  of  injury 
for  which  the  statute  has  authorized  the  recovery  of  com- 
pensation. It  might  be  a  question,  looking  at  the  Provin- 
cial and  Dominion  Acts  applicable  to  the  company,  whether 
it  is  not  the  Provincial  Railway  Act  upon  which  the  plain- 
tiff's right  to  compensation  depends.    In  her  statement  of 
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Judgment,  claim  she  puts  it  upon  the  Dominion  Railway  Act,  and  it 
-Maclennan,  was  so  treated  by  all  parties  on  the  argument  before  us. 

I  do  not  think  it  makes  any  difference,  for,  so  far  as  appli- 
cable to  the  present  case,  I  think  there  is  no  substantial 
difference  between  the  Provincial  and  the  Dominion  Acts. 
The  Ontario  Railway  Act  gives  compensation  for  lands 
"  injuriously  affected,"  in  express  terms,  just  as  did  the 
Consolidated  Statute  of  Canada ;  while  the  Railway  Act 
of  the  Dominion,  1888,  does  not  use  these  words.  It  was, 
however,  held  by  this  Court  in  Bowen  v.  Canada  Southern 
R  W.  Co.  (1887),  14  A.  R.  1,  that  the  effect  of  sec.  9, 
sub-sees.  10  and  12,  of  the  Act  of  1879,  which  are  substan- 
tially the  same  as  sec.  144  et  seq.  of  the  Railway  Act  of 
1888,  was  to  give  to  landowners  a  right  to  compensation  for 
lands  injuriously  affected  even  though  the  land  was  not  actu- 
ally taken.  The  same  construction  was  put  upon  these  sec- 
tions by  the  Judicial  Committee  of  the  Privy  Council  a  few 
months  later  in  Parkdale  v.  West  (1887),  12  App.  Cas.  602. 
The  only  difference  between  the  Act  of  1879,  and  the  Rail- 
way Act  of  1888,  affecting  this  question,  is  section  92,  then 
enacted  for  the  first  time  in  Canada,  but  which  is  identical 
with  a  clause  of  sec.  16  of  the  English  Railways  Clauses 
Act,  8  &  9  Vict.  ch.  20.  Our  law  is,  therefore,  substantially 
the  same  as  the  English  law,  and  it  is  settled  by  numerous 
cases  that  a  landowner  is  not  entitled  to  any  compensation 
for  depreciation  in  the  value  of  his  property  arising  from 
the  mere  fact  that  a  railway  has  been  constructed  and  is 
operated  upon  a  street  in  front  of  his  property.  His  pro- 
perty may  be  depreciated  in  value  by  reason  of  the  noise, 
vibration,  smoke,  etc.,  but  for  those  things  he  can  make  no 
claim. 

Mr.  Robinson  contended  strenuously  that  by  reading  the 
new  section  92  along  with  sections  144  et  seq.,  compensa- 
tion for  such  damage  was  provided  for.  I  do  not  think  so. 
I  cannot  distinguish  this  section  92  from  the  corresponding 
clause  in  the  English  Act.  In  Hammersmith  R.  W.  Co. 
V.  Brand  (1869),  L.  R.  4  H.  L.  171,  Lord  Cairns  said 
everything  that  could  be  said  in  support  of  the  view 
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contended  for  by  Mr.  Robinson,  but  his  argument  did  Judgment, 
not  prevail,  and  that  case  has  been  followed  ever  since :  Maclennan, 
Caledonian  R  W.  Go.  v.  Walkers  Trustees  (1882),  7  App.  J'^' 
Cas.  259 :  Attorney-General  v.  Metropolitan  R.  W.  Go., 
[1894]  1  Q.  B.  384.  In  the  present  case,  therefore,  the 
plaintiff  can  claim  no  compensation  unless  she  can  shew 
that  her  land  has  been  injuriously  affected  by  the  com- 
pany's work  upon  the  street  in  such  a  way  that  if  not 
authorized  by  statute  she  could  have  brought  an  action 
asfainst  them  as  for  a  nuisance.  To  enable  her  to  do  that 
she  would  have  had  to  shew  that  she  has  suffered  some 
special  damage  peculiar  to  herself,  such  as  that  by  em- 
bankment or  excavation  her  access  to  her  land  from  the 
street  has  been  cut  off  or  obstructed  or  rendered  substan- 
tially inconvenient,  whereby  the  value  thereof  has  been 
lessened.  In  such  a  case  she  would  be  entitled  to  compen- 
sation :  see  the  cases  collected  in  Brown  and  Allan's  Law 
of  Compensation,  p.  137.  The  plaintiff,  however,  has 
failed  to  make  out  a  case  of  that  kind.  In  his  evidence, 
her  husband  admits  that  there  is  no  material  obstruction, 
and  that  there  is  nothing  to  complain  of  in  turning  or 
entering  into  the  yard. 

I  therefore  think  that  the  action  was  rightly  decided,  and 
that  the  appeal  should  be  dismissed. 

Moss,  J.  A.  :— 

I  also  am  of  opinion  that  the  appeal  fails.  The  plaintiff 
presents  no  claim  for  compensation  for  land  taken  from 
her  or  for  materials  taken  from  her  land.  Her  only  claim 
against  the  railway  company  is  that  her  land  on  the  north- 
east corner  of  Hunter  and  Hughson  streets  is  injuriously 
affected,  and  that  for  the  damage  thus  sustained  she  is 
entitled  to  compensation  in  the  manner  provided  by  the 
Railway  Act  of  1888. 

Section  92  provides  that  the  railwaj^  company  shall 
make  compensation  in  the  manner  therein  and  in  the 
special  Act  provided  to  all  parties  interested  for  all  dam- 
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Judgment,    age  by  them  sustained  by  reason  of  the  exercise  of  the 
Moss,      powers  conferred. 

J.A.  ^  reference  to  sections  144  to  147  inckisive,  shews  that 

the  damage  sustained  for  which  compensation  is  to  be 
made  is  damao-e  to  land  either  from  takingf  materials  or 
on  account  of  its  being  injuriously  affected  by  the  exercise 
of  any  of  the  powers  granted  to  the  railway. 

And  it  is  well  settled  that  the  compensation  recoverable 
in  respect  of  lands  injuriously  affected  must  be  based  on 
injury  or  damage  to  the  estate  or  land  itself  and  not  on 
personal  inconvenience  or  discomfort  to  the  owner  or 
occupier. 

I  think  the  plaintiff  has  failed  in  this  case  to  shew  any 
such  damage  or  injury  to  her  land  from  any  cause  what- 
ever. 

She  is  obliged  to  treat  the  right  of  the  company  to 
occupy  the  highway  with  its  line  as  an  accepted  fact,  and 
with  that  in  view  establish  a  case  of  her  land  being 
injuriously  affected  within  the  meaning  of  the  Railway 
Act. 

Her  access  to  and  from  her  land  to  the  highway  is  not 
cut  off.  On  the  contrary,  it  is  shewn  on  the  testimony  of 
her  husband,  that  but  for  the  fact  that  the  company's  trains 
traverse  the  line  the  highway  is  not  rendered  more  diffi- 
cult of  user  in  connection  with  her  premises. 

I  think  the  decided  cases  upon  the  question  of  the 
nature  of  the  damage  to  be  sustained  in  order  to  give  a 
claim  for  compensation  as  for  land  injuriously  affected  are 
applicable  and  they  are  adverse  to  the  plaintiff's  claim. 

Burton,  C.J.O.,  concurred. 

Appeal  dismissed. 


R.  S.  C. 


XXV.] 


MOORHOUSE  V.  KIDD. 


221 


MoORHOUSE  V.  KiDD. 

Principal  and  Surety — Counter  Security — Right  to  Enforce — Depreciation — 
•  Contribution. 

Where  the  principal  debtor  gives  to  his  sureties  counter- security  by- 
mortgage  of  real  estate,  any  of  the  sureties  is  entitled,  after  the  princi- 
pal debtor's  default,  to  enforce  the  security  without  the  consent  or  con- 
currence of  the  others,  and  it  is  not  an  answer  to  a  claim  for  contribu- 
tion by  one  surety  who  has  paid  the  whole  debt  that  the  security  has 
depreciated  in  value  and  that  the  paying  surety  has  refused  to  take 
any  steps  to  enforce  it. 

Judgment  of  Street,  J.,  28  O.  R.  35,  affirmed. 

This  wa?«  an  appeal  by  the  defendant  from  the  judgment  Statement, 
of  Street,  J.,  reported  28  O.  K  35. 

The  action  was  brought  by  one  surety  against  a  co-surety 
for  contribution,  and  the  defence  was  that  the  plaintiff  had 
refused  and  neglected  to  enforce  a  counter-security  given 
by  the  debtor  to  the  sureties.  The  facts  are  stated  in  the 
report  below,  and  in  the  judgment  in  this  Court. 

The  appeal  was  argued  before  Burton,  C.  J.  O.,  Osler, 
and  Maclennan,  JJ.A.,  on  the  7th  of  April,  1898. 

McCarthy,  Q.  C,  for  the  appellant.  The  plaintiff  had 
control  of  the  security,  and  ought  to  have  enforced  it.  Not 
having  done  so,  and  the  security  having  depreciated  in 
value,  he  cannot  claim  contribution  :  Wulff  v.  Jay  (1872), 
L.  R.  7  Q.  B.  756  ;  Synod  of  Toronto  v.  DeBlaquiere  (1880), 
27  Gr.  536 ;  Supreme  Court  Digest,  p.  539  ;  Ryan  v.  Mc- 
Gonnell  (1889),  18  0.  B.  409  ;  Padwick  v.  Stanley  (1852), 
9  Ha.  627  ;  De  Colyar,  3rd  ed.,  p.  438. 

Aylesworth,  Q.  C,  for  the  respondent.  The  respondent 
had  no  special  control  of  the  security ;  it  was  given  to, 
and  was  for  the  benefit  of,  all  the  sureties,  and  the  appel- 
lant might  at  any  time  have  enforced  it.  The  respondent 
was  under  no  obligation  to  take  proceedings. 

McCarthy,  Q.  C,  in  reply. 

May  10th,  1898.     The  judgment  of  the  Court  was 
delivered  by 
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Judgment.    MaCLENNAN,  J.  A.  :— 

MaCLEN¥AN, 

J"^"  The  plaintiff,  the  defendant,  one  Loucks,  and  a  brother  of 

the  plaintiff,  made  a  joint  and  several  promissory  note,  on  the 
13th  of  March,  1891,  for  $1,600,  payable  to  one  McLaren,  six 
months  after  date,  and  on  the  same  day  they  made  a  simi- 
lar note,  dated  the  16th  of  September,  for  the  same  amount, 
also  at  six  months  from  date,  the  second  note  intended  to 
be  a  renewal  of  the  first,  in  case  the  latter  was  not  paid  at 
maturity.  The  plaintiff,  the  defendant  and  Loucks  were 
mere  sureties  to  the  payee  for  the  other  maker  of  the  notes. 
On  the  18th  of  March,  1891,  the  principal  debtor  executed  a 
mortgage  upon  land  in  Manitoba  to  the  three  sureties,  ex- 
pressed to  be  by  way  of  security  to  them  for  their  liability 
upon  the  note  and  renewal.  The  mortgage  was  in  the 
usual  form,  with  a  power  of  sale  upon  one  month's  default 
on  ten  days'  notice.  It  was  duly  registered  in  the  proper 
office  in  Manitoba  on  the  31st  of  March,  1891,  by  the 
deposit  of  a  duplicate,  and  the  other  copy  remained  in  the 
possession  of  the  solicitor  who  prepared  it,  who  had  acted 
for  all  parties.  There  was  a  prior  mortgage  upon  the 
land  for  $2,500,  a  balance  of  purchase  money,  and  it  is  ad- 
mitted that  at  that  time,  and  for  a  year  or  two  after  the 
maturity  of  the  notes,  the  land  was  good  security  for  both 
mortgages,  and  it  is  also  not  disputed  that  it  has  since 
fallen  in  value,  so  as  not  to  be  worth  more,  or  much  more, 
than  the  first  mortgage  debt.  At  the  time  of  the  trial, 
however,  it  was  still  the  property  of  the  mortgagor,  sub- 
ject to  the  mortgages.  The  principal  debtor  did  not  pay  the 
note  at  the  maturity  of  the  renewal,  and  the  plaintiff 
shortly  afterwards  paid  $900,  part  of  it,  with  his  own 
mone}'-,  and  the  remainder  with  money  obtained  from  a 
bank  on  a  promissory  note  made  by  himself  and  Loucks. 
The  plaintilf  then  called  upon  the  defendant  for  contri- 
bution of  one-third  of  the  $900  which  he  had  paid,  and 
the  defendant  not  having  paid  brought  the  present  action 
on  the  27th  of  January,  1896,  to  recover  it.  Several 
defences  were  pleaded,  but  that  relied  upon  at  the  trial 
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was,  that  soon  after  payment  by  the  plaintiff,  the  defen-  Judgment, 
dant  had  applied  to  him  for  the  mortgage,  and  that  he  Maclennan, 
refused  to  deliver  it  to  him  for  the  purpose  of  instituting      '^^  ^' 
proceedings  thereon,  or  to  institute  proceedings  thereon  him- 
self, whereby  the  defendant's  rights  were  prejudiced,  owing 
to  the  land  having  since  greatly  depreciated  in  value,  and 
by  reason  whereof  he  was  discharged  from  liability. 

The  learned  Judge  finds  that  the  plaintiff  refused  to 
give  up  the  mortgage ;  that  he,  through  his  solicitor,  had 
possession  of  the  mortgage,  and  refused  to  deliver  it  up  ; 
and  also,  that  he  refused  to  give  it  up  because  he  did  not 
wish  his  brother  harassed.  I  think  that  is  hardly  an  ac- 
curate statement  of  the  evidence.  The  defendant's  own 
statement  is  that  he  said  to  the  plaintiff :  "  Let  us  proceed 
on  the  mortgage,  the  security  is  good  for  it,  we  can  sell 
the  equity  of  redemption  and  recover  it."  To  which  he 
said  :  "Why,  you  will  put  my  brother  on  the  street."  The 
defendant  then  said  :  "  Where  is  the  mortgage  ?  "  He 
said  :  "  I  know  where  it  is,  it  is  all  right ; "  and  I  said : 
"Where  is  it  ?"  And  he  said:  "  It  is  all  right,  you  need 
not  trouble  yourself  about  that."  That  is  the  whole  evi- 
dence of  a  refusal  by  the  plaintiff,  and  at  that  time  the 
mortgage  was  in  the  possession  of  the  solicitor  who  had 
drawn  it,  and  who  held  it  for  all  parties,  to  the  knowledge 
of  the  defendant.  The  defendant  concluded  the  discus- 
sion with  the  plaintiff  by  saying  :  "  I  will  write  to  Manitoba 
and  find  out  the  cost  of  foreclosing  the  mortgage."  The 
defendant  is  himself  a  solicitor,  and  he  admits  having 
written  to  find  out  the  cost  of  foreclosure. 

The  defendant  had  relations  with  the  mortgagor,  before 
and  after  the  mortgage.  He  had  been  his  surety  for  the 
same  debt  for  some  time  before  the  plaintiff  had  joined 
him  in  the  suretyship,  and  the  note  to  McLaren  was  to 
discharge  a  previous  liability  of  the  debtor,  for  which 
the  defendant  was  his  surety.  He  not  only  knew  of 
the  mortgage  when  it  was  made,  but  gave  the  solicitor 
who  prepared  it,  the  name  of  the  registrar  to  whom  it  was 
to  be  sent  for  registration.    He  had  acted  for  the  debtor 
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Judgment,  in  respect  of  his  title  to  the  mortgaged  lands,  and  was  at 
Maclennan,  the  date  of  the  mortgage  acting  for  him  in  endeavouring  to 
sell  the  lands  for  him  ;  and  in  a  letter  to  the  plaintiff, 
dated  the  13th  of  November,  1891,  he  says  he  has  had  no 
offer  for  it  so  far,  but  that  it  appeared  to  be  a  good  invest- 
ment, and  that  perhaps  it  would  be  well  for  the  debtor  to 
hold  it.  Under  these  circumstances  the  learned  J udge  held 
that  the  defence  failed,  on  the  ground  that  the  plaintiff 
was  not  bound  to  take,  or  to  concur  in  taking,  at  the  re- 
quest of  the  defendant,  steps  to  enforce  the  mortgage,  upon 
pain  of  relieving  the  defendant  from  his  liability  to  con- 
tribute, to  the  extent  of  any  loss  by  depreciation  in  value 
by  delay.  I  am  of  opinion  that  the  judgment  is  right. 
Mr.  McCarthy  relied  on  a  case  of  Wulff  v.  Jay  (1872), 
L,  R.  7  Q.  B.  756,  and  also  upon  Synod  of  Toronto  v. 
DeBlaquiere  (1880),  27  Gr.  586,  affirmed  in  this  Court, 
and  in  the  Supreme  Court,  and  other  similar  cases.  But 
those  cases  were  not  at  all  like  the  present.  In  Wuljf  v. 
Jay,  the  surety  was  discharged  to  the  extent  of  the  loss, 
by  reason  of  the  creditor  not  registering  a  bill  of  sale,  and 
not  taking  possession  of  the  debtor's  goods  after  default, 
and  notice  of  his  insolvency,  whereby  they  were  lost  by 
his  subsequent  bankruptcy.  But  there  the  creditor  alone 
could,  and  the  suret}'  could  not,  have  done  the  acts,  the 
omission  of  which  occasioned  the  loss.  So  also  in  Synod 
of  Toronto  v.  DeBlaquiere,  the  defendants  could  not  them- 
selves have  compelled  McQueen  to  pay  the  interest  on  his 
mortgage,  so  long  as  the  Ross  mortgage  w^as  undischarged, 
which  it  was  the  plaintiff's  duty  to  pay  off,  and  at  p.  549 
the  Vice-Chancellor  puts  the  case  on  the  ground  that  the 
assignment  had  removed  the  property  from  the  control  of 
bhe  debtor  and  placed  it  within  the  control  of  the  creditor. 
In  the  present  case  the  mortgage,  which  was  the  common  se- 
curity for  the  three  sureties,  was  made  to  them  all.  Each  had 
the  same  and  an  equal  right  to  enforce  it,  a  right  which  in 
no  degree  depended  on  the  consent  or  concurrence  of  the 
others.  Before  the  Judicature  Act  the  rule  in  equity  was 
that  one  of  two,  or  more,  having  a  joint  or  common  right 
of  suit  could  sue  in  his  own  name  if  the  other,  or  others. 
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refused  to  be  plaintiffs  ;  all  he  had  to  do  was  to  make  Judgment, 
them  defendants :  Daniel's  Chancery  Practice,  5th  ed.,  Maclennan, 
p.  189  ;  Davenport  v.  James  (1847),  7  Ha.  249.  The  rule  J-^- 
is  now  the  same  in  the  High  Court,  therefore  the  defen- 
dant could,  notwithstanding  any  refusal  by  the  plaintiff, 
have  himself  brought  an  action  to  make  the  morto^aered 
land  available  for  his  indemnity  at  any  time  after  the 
debtor's  default.  Nor  did  it  make  any  difference,  as  he 
seems  to  have  supposed,  that  the  plaintiff  and  Loucks  had 
paid  the  debt,  and  he  had  paid  nothing.  Although  he  was 
no  longer  liable  for  the  whole  debt  to  McLaren,  he  was  still 
liable  for  a  third  of  it  to  the  plaintiff  and  Loucks,  and  the 
mortgage  was  a  security  to  him  for  his  indemnity  in  the 
one  case  quite  as  much  as  in  the  other.  Although  a  surety 
could  not  sue  the  debtor  at  law  in  his  own  name  before 
payment,  he  could  always  do  so  in  equity,  if  the  creditor 
refused.  See  the  cases  collected,  DeColyar,  3rd  ed.,  pp. 
299,  300  ;  2  W.  &  T.  L.  C,  7th  ed.,  p.  604.  So  here  the 
plaintiff  and  Loucks  having  become  creditors  in  place 
of  McLaren,  if  they  refused,  the  plaintiff  could  at  once  pro- 
ceed in  his  own  name.  It  is  therefore  clear  that  the  plain- 
tiff's refusal  to  sue,  or  to  concur  in  suing,  was  no  hindrance 
to  the  defendant  in  realising  the  security,  and  could  there- 
fore be  no  damage  to  him.  Nor  is  there  anything  in  the 
plaintiff's  refusal  to  deliver  the  mortgage  to  the  defen- 
dant, even  if  it  had  been  in  his  possession.  The  defendant 
had  full  knowledge  of  its  contents,  and  there  was  a  dupli- 
cate original  accessible  to  him  in  the  registry  office, as  he  well 
knew.  But  the  fact  was  that  it  was  not  in  the  plaintiff's 
possession,  but  in  that  of  the  solicitor,  who  held  it  for  all 
parties:  The  defendant  had  the  same  right  to  it  as  the 
plaintiff,  and  the  same  right  to  the  inspection  and  use  of 
it  in  the  hands  of  the  solicitor. 

I  am  therefore  of  opinion  that  the  loss  by  depreciation 
in  the  value  of  the  security  can  not  be  attributed  to  the 
plaintiff  any  more  than  to  the  defendant,  and  that  the  ap- 
peal should  be  dismissed:  see  Harckuick  v.  Wright  (1865), 
35  Beav.  133. 

R.  S.  C. 
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Thackery  V.  Township  of  Raleigh. 

Drainage — Land  Injuriously  Affected — Appeal  to  Court  of  Revision  — 
Claim  for  Damages —Sufficiency  of  Notice — Filing  Notice — Arbitration. 

Under  the  drainage  clauses  of  the  Municipal  Act  of  1892,  a  landowner 
who  is  injuriously  affected  by  a  drainage  work  and  who  is  assessed  for 
part  of  the  cost  is  not  bound  to  appeal  to  the  Court  of  Revision  for  the 
allowance  to  him  of  damages  to  be  set-off  against  his  assessment ;  he 
has  his  remedy  by  arbitration  or  action. 

Ellice  V.  Hiles  (1894),  23  S.  C.  R.  429,  considered  and  distinguished. 

Whether  such  a  claim  is  made  by  application  for  arbitration  or  by  action 
is  immaterial ;  in  either  event  the  Drainage  Kef«ree  has  jurisdiction  to 
deal  with  it. 

The  provision  of  sub-section  3  of  section  93  of  the  Drainage  Act,  1894, 
requiring  a  copy  of  the  notice  of  claim  to  be  filed  with  the  Councy 
Court  Clerk  is  directory  and  not  imperative,  and  recovery  is  not  barred 
where  notice  of  the  claim  is  duly  given  to  the  municipality  and  an  action 
commenced  within  the  time  limited  but  a  copy  of  the  notice  is  not  filed. 

A  notice  that  the  claim  is  for  damages  sustained  "by  reason  of  the  enlarge- 
ment and  construction  "  of  the  drain  in  question  is  sufficient  to  support 
a  claim  for  damages  for  interference,  because  of  the  drain,  with  access 
to  part  of  the  claimant's  farm. 

Judgment  of  the  Drainage  Referee  affirmed. 

Statement.      This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Drainage  Referee. 

The  action  was  brought  to  recover  damages  sustained 
by  reason  of  the  construction  of  a  drain  known  as  the 
Raleigh  Plains  Drain,  and  before  action  the  following 
notice  was  served  by  the  plaintiff  upon  the  defendants: 
To  the  corporation  of  the  township  of  Raleigh  : 

Take  notice  that  I  hereby  demand  from  you  the  sum  of 
five  hundred  dollars  damages,  which  I  have  sustiained  by 
reason  of  the  enlargement  and  construction  of  the  Raleigh 
Plains  Drain  through  my  property,  the  south  half  of  the 
north  half  of  lot  number  twelve  in  the  sixth  concession  of 
Raleigh. 

And  in  case  you  refuse  to  pay  me  the  said  damages  or 
settle  with  me  forthwith,  I  hereby  require  you  to  arbitrate 
respecting  said  damages,  and  to  appoint  an  arbitrator  on 
your  behalf  for  that  purpose. 

I  hereby  nominate  and  appoint  James  Clancy,  arbitrator 
on  my  behalf 

Dated  this  10th  day  of  February,  1897. 
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This  notice  was  not  filed  in  the  office  of  the  clerk  of  the  Statement. 
County  Court. 

The  action  was  referred  to  the  Drainage  Referee,  who 
on  the  16th  of  July,  1897,  gave  the  following  judgment  in 
the  plaintiff's  favour  : — 

Mr.  Hodgins,  Q.  C.  : — 

One  of  the  chief  defences  to  this  action  is  that  the  plain- 
tiff's claim  for  damages  and  compensation  consequent  upon 
the  construction  of  the  drainage  works  referred  to  in  the 
pleadings,  should  have  been  brought  under  the  provisions 
of  sec.  93  of  the  Drainage  Act,  1894,  57  Vict.  ch.  56  (0.), 
which  provides  that  such  claims  shall  be  referred  to  the 
arbitration  and  award  of  the  referee  under  the  drainage 
laws,  and  be  instituted  by  a  notice  claiming  damages  or 
compensation  stating  the  ground  of  the  claim,  which  notice 
must  be  served  upon  the  proper  parties,  and  a  copy  of  it 
with  an  affidavit  of  service  filed  with  the  clerk  of  the 
County  Court — such  service  and  filing  to  be  made  "  within 
one  year  from  the  time  the  cause  of  complaint  arose." 

The  municipal  proceedings  for  the  enlargement  of  the 
Raleigh  Plains  Drain  (originally  constructed  in  1H64)  were 
commenced  in  1892,  but  owing  to  certain  litigation  were 
not  completed  until  the  17th  of  June,  1895,  when  the  by- 
law authorizing  the  work  was  finally  passed  by  the 
council. 

The  plaintifi"s  claim  was  instituted  by  a  writ  of  sum- 
mons issued  on  the  6th  of  April,  1897,  followed  by  plead- 
ings in  which  the  defendants  raise  the  defence  above 
referred  to  and  others. 

Among  the  documents  put  in  at  the  trial  there  is  a 
notice  signed  by  the  plaintiff  dated  the  10th  of  February, 
1897,  and  served  the  same  day  on  the  reeve  of  the  defen- 
dant municipality. 

The  first  questions  I  have  to  consider  are  whether  the 
provisions  of  sub-sec.  3  of  sec.  93  of  the  Drainage  Act  bars 
the  plaintiff's  claim :  and  if  it  does  not,  whether  the  notice 
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Judgment,  ig  sufficient  under  the  statute,  and  if  not,  whether  it  is 
amendable  under  sub-sec.  2  of  sec.  89. 

There  is,  I  think,  a  clear  distinction  between  statutory 
directions  which  must  be  construed  as  imperative,  and 
those  which  may  be  construed  as  directory ;  or,  as  Lord 
Hale  puts  it,  "  directive  "  (2  Hale's  P.  C.  50).  "  I  under- 
stand the  distinction,"  says  Mr.  Justice  Taunton,  in  Pearse 
V.  Morrice  (1834),  2  A.  &  E.  at  p.  96,  "  to  be  that  a  clause  is 
directory  where  the  provisions  contain  mere  matter  of  direc- 
tion and  nothing  more  but  not  so  where  they  are  followed 
by  such  words  as  that  anything  done  contrary  to  such  provi- 
sions shall  be  null  and  void  to  all  intents."  The  distinction 
was  further  pointed  out  by  Lord  Tenterden,  C.  J.,  in  Rex  v. 
Justices  of  Leicester  (1827),  7  B.  &  C.  6,  where  he  held  that 
negative  words  in  a  statute  would  have  to  be  construed  as 
imperative,  but  that  where  words  were  used  only  in  the 
affirmative,  it  would  be  proper  to  hold  that  the  provision 
in  the  statute  was  merely  directory.  And  Lord  Coleridge, 
C.  J.,  in  Woodward  v.  Sarsons  (1875),  L.  R.  10  C.  P.  at  p. 
746,  defined  the  general  rule  applicable  to  such  provisions 
to  be  that  an  absolute  or  imperative  enactment  must  be 
obeyed  or  fulfilled  exactly,  but  that  it  is  sufficient  if  a 
directory  enactment  be  obeyed  or  fulfilled  substantiall}'. 

The  cases  further  shew  that  where  statutes  prescribe  a 
particular  time  for  the  doing  of  an  act,  and  there  are  no 
negative  provisions  indicating  that  the  act  if  not  done  at 
the  prescribed  time  shall  be  invalid,  the  act  may  be  done 
at  a  later  time:  see  Rex  v.  Sparroiv  (17S9),  2  Str.  1123. 
When  a  statute  is  merely  directory  a  thing  omitted  to  be 
done  at  the  proper  time  ma}^  be  done  afterwards  :  Rex  v. 
Loxdale  (1758),  1  Burr.  445. 

Thus,  as  decided  in  State  v.  Lean  (1859),  9  Wis.  at  p.  292, 
when  there  is  no  substantitd  reason  why  the  thing  to  be  done 
might  as  well  be  done  after  the  time  prescribed  as  before, 
no  presumption  that,  allowing  it  to  be  so  done,  it  may 
work  an  injury  or  wrong,  the  Courts  assume  that  the 
intent  was  that  if  not  done  within  the  time  prescribed,  it 
mio"ht  be  done  afterwards. 
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Another  canon  of  construction  is  that  when  it  is  con-  Judgment, 
tended  that  the  Legislature  intended  to  take  away  theMR.HoDGiNs 
private  rights  of  individuals,  such  an  intention  must  appear 
in  the  statute  by  express  words  or  necessary  implication : 
see  Metropolitan  Asylum  District  v.  Hill  (1881),  6  App. 
Cas.  193;  Western  Counties  R.  W.  Go.  v.  Windsor  and 
Annapolis  11  W.  Co.  (1882),  7  App.  Cas.  at  p.  188. 

The  plaintiff's  claim  is  one  which  comes  within  the  pro- 
visions of  section  93,  which,  if  barred  by  the  operation  of 
sub-section  3,  would,  in  my  judgment,  subject  him  to  loss, 
and  negative  the  maxim  ubi  jus  ibi  remedium.  But  his 
notice  of  claim  and  reference  to  arbitration  though  not 
strictly  in  the  form  intended  by  the  Act,  may,  I  think,  be 
sufficient  for  the  purposes  of  my  jurisdiction,  and  I  give 
leave  to  amend  the  same  and  to  file  it  with  the  proper 
officer  as  directed  by  the  Act. 

This  being  done,  I  find  that  the  plaintiff  is  entitled  to 
recover  damages  and  compensation  for  the  injury  done  to 
his  property  in  the  construction  of  the  drainage  works  or 
consequent  thereon.  And  on  the  evidence  I  find  that  the 
amount  tendered  to  him  for  the  quantity  of  land  taken, 
and  damages  caused  by  the  dumping  of  the  earth  on  his  * 
land,  being  $102.50,  covers  all  the  damages  he  is  entitled 
to,  except  the  cost  of  the  construction  of  a  bridge  across 
the  drain  to  connect  the  two  several  portions  of  his  farm. 
If  the  parties  cannot  agree  as  to  the  cost  of  that,  the 
defendants  may  construct  a  bridge  to  be  approved  of  by 
me,  or  I  will  let  the  parties  put  in  affidavits  giving  the 
exact  dimensions  of  the  proposed  bridge  according  to  the 
estimates  given  at  the  trial,  and  1  will  assess  the  amount 
to  be  allowed  to  the  plaintiff  for  the  bridge. 

As  the  plaintiff's  initiatory  proceedings  were  irregular  in 
not  being  instituted  under  section  93  of  the  Act,  I  think 
he  must  pay  the  defendant's  costs  up  to  and  inclusive  of 
the  order  of  reference.  Subsequent  costs,  including  the 
trial  and  entry  of  judgment,  I  allow  to  the  plaintiff  against 
the  defendants  and  I  allow  one  set  of  costs  to  be  set  off 
■against  the  other. 
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Statement.  The  appeal  was  argued  before  BURTON,  C.J.O.,  OsLER, 
Maclennan,  and  Moss,  JJ.  A.,  on  the  28th  of  January^ 
1898. 

M.  Wilson,  Q.C.,  for  the  appellants. 
W.  Douglas,  Q.C.,  for  the  respondent. 

May  10th,  1898.    Osler,  J.  A.  :— 

Appeal  by  the  defendants  from  the  judgment  of  the 
Drainage  Referee. 

The  action  was  commenced  by  writ  issued  on  the  6th  of 
April,  1897.  The  plaintiff  sues  as  owner  and  occupant 
of  the  south-east  half  of  the  north-west  half  of  lot  12 
in  concession  6,  Raleigh,  alleging  that  the  defendants 
have  constructed  a  drain  through  his  farm  dividing  it 
into  two  parcels  and  depriving  him  of  access  from  one 
part  to  the  other. 

The  drain  is  75  feet  wide  and  about  9  feet  deep  with  a 
bank  piled  up  on  each  side  of  it  9  feet  high.  The  base  of 
the  w^est  bank  is  46  feet  wide  and  of  the  east  bank  85  feet 
•  wide.  The  plaintiff's  land  has  been  heavily  taxed  for 
drainage  but  he  can  obtain  no  advantage  from  this  drain 
without  constructing  tile  drains  under  these  banks  to  carry 
off  the  water  into  the  drain.  He  will  be  compelled  to 
fence  in  the  sides  of  the  drain  and  to  build  a  bridge 
across  it  to  obtain  access  from  one  part  of  his  farm  to  the 
other.  Four  acres  and  sixty-nine  one-hundredths  of  the 
plaintiff's  land  have  actually  been  taken  for  the  drain. 
The  defendants  refuse  to  pay  him  any  adequate  compen- 
sation, and  he  claims  $500  damages  and  the  costs  of  this 
action. 

The  only  parts  of  the  statement  of  defence  which  need 
be  noticed  are  those  which  plead  that  the  action  was 
not  brought  in  time  as  required  by  the  provisions  of  the 
Municipal  Act  and  Drainage  Trials  Act ;  that  an  action 
is  not  maintainable  at  all,  and  that  if  the  plaintiff  has  any 
claim,  which  is  denied,  it  is  the  subject  only  of  arbitration  ; 
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that  the  plaintiff  did  not  serve  the  defendants  with  a  Judgment, 
notice  claiming  damages  and  the  grounds  thereof,  and  file  Osleb, 
it  in  the  office  of  the  Clerk  of  the  County  Court  of  Kent, 
within  one  year  from  the  time  the  cause  of  complaint 
arose,  as  required  by  the  Drainage  Trials  Act ;  that  the 
drain  was  constructed  under  the  provisions  of  the  munici- 
pal law  relating  to  drainage  and  of  a  by-law  of  the  defen- 
dants authorizing  its  construction  and  making  an  assess- 
ment therefor ;  that  the  plaintiff's  land  was  assessed  for 
benefit,  and  that  such  assessment  remains  against  the  land 
as  a  legal  adjudication  and  charge  thereon  and  that  the 
plaintiff  is  now  debarred  and  estopped  from  alleging  that 
his  land  was  injured  and  damaged  and  not  benefited  by 
such  drainage. 

Before  any  further  pleadings  in  the  action  an  order  was 
made  by  the  County  Judge  on  the  5th  of  June,  1897,  on 
the  plaintiff's  application,  referring  the  action  and  the 
matters  at  issue  therein  to  the  Drainage  Referee,  preserv- 
ing and  reserving  to  the  defendants  the  right  and  benefit 
of  any  and  every  defence  and  objection  to  the  claims  made 
by  the  plaintifi." 

This  order  was  made  under  the  authority  of  section  94 
of  the  Drainage  Trials  Act.  Tt  has  not  been  complained  of 
and  does  not  appear  to  be  open  to  objection.  The  inten- 
tion of  the  Legislature  in  passing  that  section  evidently 
was  that  in  prosecuting  a  just  claim  for  compensation  or 
damages  a  claimant  should  no  longer  be  liable  to  be 
defeated  merely  because  he  happened  to  have  sued  for  it 
in  an  action  instead  of  proceeding  by  arbitration. 

The  action  was  accordingly  tried  before  the  Drainage 
Referee,  Mr.  Hodgins,  in  July,  1897,  who  found  that  the 
plaintiff  was  entitled  to  recover  damages  and  compensation 
for  the  injury  done  to  his  property  in  the  construction  of  the 
drainage  works  and  consequent  thereon  ;  that  the  amount 
tendered  to  the  plaintiff  for  the  quantity  of  land  taken 
and  damage  caused  by  dumping  earth  on  his  land,  being 
$102.50,  covered  all  the  damage  he  was  entitled  to  except 
the  cost  of  the  construction  of  a  bridge  across  the  drain  to 
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Judgment,  connect  the  two  several  portions  of  his  farm  which  was  to 
OsLER,  be  afterwards  determined  by  him  on  further  evidence  if 
the  parties  could  not  agree  as  to  the  same. 

I  am  not  entirely  satisfied  that  the  report  is  complete  or 
that  the  appeal  is  regularly  brought  before  us  in  the  shape 
in  which  the  proceedings  now  stand,  but  as  neither  of  the 
parties  has  raised  any  objection  I  think  we  may  deal  with 
the  case  quantum  valeat. 

It  appears  that  in  the  year  1892,  the  defendants  passed 
provisionally  a  by-law  for  deepening,  extending,  widening, 
straightening  and  otherwise  improving  an  important 
drain,  known  as  the  Raleigh  Plains  Drain,  which  had 
been  constructed  several  years  previously. 

The  report  of  the  engineer,  set  forth  in  the  by-law, 
shewed  that  lands  in  the  townships  of  Tilbury  East  and 
Harwich  would  be  benefited  by,  and  were  chargeable  for 
outlet  for,  the  proposed  improvement. 

The  cost  of  the  whole  work  was  estimated  at  $56,190, 
which  included  a  sum  of  $4,000  for  five  road  bridges  and 
an  item  of  $1,765  for  land  and  damages  "  as  per  list." 

This  list  was  referred  to  in  the  report  as  annexed 
thereto,  as  were  also  the  specifications  for  the  work  and 
the  schedules  of  the  assessment  on  the  lands  and  roads  in 
Raleigh,  Harwich  and  Tilbury  East  benefited  and  using 
this  drain  as  an  outlet. 

The  plaintiff"s  land  was  scheduled  as  assessed  for  benefit 
and  outlet  and  to  cover  interest  on  debentures  for  twenty 
years  $166.16,  payable  by  a  yearly  rate  of  $8,308. 

The  list  of  lands  and  daaiages  in  respect  of  which  the 
item  of  $1765  was  charged,  was  not  set  forth  in  the  by-law 
nor  published,  nor  was  it  produced  in  the  case.  The  evi- 
dence of  one  of  the  township  officials  was  to  the  eflfect  that 
the  plaintiff"  was  put  down  there  as  entitled  to  damages  to 
the  amount  of  $35.  This  did  not  include  any  allowance 
for  a  bridge  across  the  drain  from  one  part  of  his  farm  to 
the  other.  The  engineer  who  made  the  examination  and 
report,  if  living,  was  not  called  as  a  witness. 

Litigation  ensued  over  the  by-law  in  consequence  of 
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which  it  was  not  finally  passed  until  the  17th  of  June,  Judgment. 

1895.  OSLER, 

In  the  meantime  the  Court  of  Revision  for  the  trial  of 
complaints  against  the  assessment  in  Raleigh,  notice  of  the 
sitting  of  which  was  duly  published  when  the  provisional 
by-law  was  published,  was  duly  adjourned  from  time  to 
time. 

The  plaintiff  did  not  appeal  against  his  assessment. 

The  work  on  the  drain  was  done  through  the  plaintiff's 
farm  during  the  months  of  May,  June  and  July  of  1896. 
As  originally  constructed  the  drain  was  about  45  feet  in 
width  and  there  was  a  bridge  crossing  it  from  one  part  of 
the  farm  to  the  other.  As  widened  and  improved  it  was 
made  75  feet  in  width  at  the  top  and  about  65  at  the 
bottom  and  9  feet  in  depth.  Including  the  land  at  the 
sides  of  the  drain  covered  with  earth  taken  from  the 
drain  and  used  in  the  embankments  about  four  and  sixty- 
nine  one-hundredths  acres  of  the  farm  were  made  use  of, 
and  about  four-fifths  of  an  acre  more  than  in  the  old  drain 
was  taken  up  in  the  actual  width  of  the  new  one  from 
bank  to  bank.  The  old  bridge  was  necessarily  taken  out 
but  the  defendants  refused  to  replace  it  by  a  new  one  and 
no  allowance  was  made  for  a  new  one  in  the  engineer's 
estimate  for  land  and  damages  appended  to  his  report. 

The  defendants  tendered  the  plaintiff  $102.50  for  damages. 
This  was  done  some  time  before  the  action,  but  exactly 
when  did  not  appear.  It  was  probably  some  time  in  1895. 
They  had  paid  other  ratepayers  whose  lands  were  affected 
sums  in  several  instances  considerably  in  excess  of  those 
\vhich  the  eno^ineer  had  allowed  in  his  damao-e  list,  but 
except  as  so  far  as  they  allowed  these  persons  for  bridges 
across  the  drain  it  was  said  that  these  sums  were  in  the 
same  proportion,  generally  speaking,  to  that  which  they 
had  offered  the  plaintiff. 

On  the  10th  of  February,  1897,  the  plaintiff  served  the 
defendants  with  notice  demanding  $500  damages  sustained 
by  him  by  reason  of  the  enlargement  and  construction  of 
the  drain  through  his  property  and  thereb}^  required  them 
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Judgment,  in  case  they  refused  his  claim  to  arbitrate  and  to  appoint 
OsLER,  an  arbitrator  in  respect  of  it.  The  defendants  having 
J-'^-  taken  no  notice  of  the  demand,  the  plaintiff  on  the  6th  of 
April,  1897,  brought  this  action. 

The  claim  must  be  regarded  as  limited  to  compensa- 
tion for  damage  to  land  by  depositing  earth  thereon 
taken  from  the  drain  and  to  damage  caused  by  sever- 
ance; a  claim,  in  other  words,  for  damage  done  in  the 
construction  of  drainage  works  or  consequent  thereon: 
Act  of  1891,  54  Vict.  ch.  51,  sec.  9  (0.) ;  Municipal  Act  of 
1892,  55  Vict.  ch.  42,  sec.  591  (0.);  Drainage  Act  of  1894, 
57  Vict.  ch.  56,  sec.  93,  sub-sec.  1  (0.). 

The  Acts  in  force  when  the  proceedings  of  the  council 
were  initiated  were  those  of  1891  and  its  amending  Act,  55 
Vict.  ch.  57,  and  the  Municipal  Act  of  1892.  The  Drainage 
Trials  Act  came  into  force  on  the  1st  of  June,  1894. 

The  question  is  whether  the  plaintiff  is  entitled  to 
recover  anything  under  either  of  the  heads  of  damage 
claimed.  So  far  as  the  amount  actually  awarded  is  con- 
cerned, apart  from  what  may  hereafter  be  allowed  by  the 
referee  in  respect  of  severance,  the  defendants  seem  to 
have  no  reason  to  complain,  as  it  is  the  amounc  they  were 
willing  to  pay  before  action  and  is  by  no  means  an  exces- 
sive sum  for  the  injury  caused  to  the  plaintiff's  farm  by 
the  dumping  of  soil  thereon  on  the  banks  of  the  drain. 

Sections  483  and  591  of  the  Municipal  Act  of  1892  are 
the  landowner's  charter ;  the  first  provides  that  the 
council  shall  make  to  the  owners  or  occupiers  of  or  other 
persons  interested  in  real  property  entered  upon,  taken  or 
used  by  the  corporation  in  the  exercise  of  its  powers,  due 
compensation  for  any  damages,  including  the  cost  of  fenc- 
ing when  required,  necessaril}^  resulting  from  the  exercise 
of  their  powers  beyond  any  advantage  which  the  claimant 
may  derive  from  the  contemplated  work. 

This  claim  if  not  mutually  agreed  on  is  to  be  determined 
by  arbitration  under  the  Act ;  it  is  to  be  made  within  a  year 
from  the  time  when  the  alleged  damages  were  sustained 
or  became  known  to  the  claimant  or  in  case  of  a  continu- 
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ance  of  damasfe  from  the  time  when  the  cause  of  action  Judgment, 
arose  or  became  known  to  the  claimant.    That  limitation,  qsler, 
how^ever,  does  not  extend  to  real  property  taken  or  used  by 
the  corporation. 

The  Act  provides  machinery  for  ascertaining  the  value 
of  the  property  by  arbitration,  sections  385,  396,  but 
in  the  case  of  disputes  "  as  to  damages  alleged  to  have  been 
done  to  property  in  the  construction  of  drainage  works  or 
consequent  thereon,"  which  is  what  section  591  refers  to, 
the  complainant  "  may  refer  the  matter  to  the  award  of  the 
Drainage  Referee  who  shall  hear  and  determine  the  same 
and  give  in  writing  his  award  and  decision  and  his 
reasons  therefor section  591.  The  Drainage  Referee  was 
substituted  in  this  section  for  the  arbitrators  referred  to  in 
sections  385,  396,  by  section  9  of  the  Drainage  Trials  Act, 
1891,  54  Vict.  ch.  51.  See  the  Municipal  Act,  R.  S.  0.  1887, 
ch.  184,  sec.  591,  which  provided  that  the  claimant  might  . 
"  refer  the  matter  to  arbitration,  as  provided  in  this  Act ; 
and  the  award  so  made  shall  be  binding  on  all  parties." 

In  the  case  of  drainage  works  constructed  under  the 
local  improvement  clauses  of  the  Municipal  Act  of  1892,  it 
is  observable  that  there  is  no  express  reference  in  section 
591  or  elsewhere  to  the  cost  of  the  land  through  which  the 
drain  is  actually  made  and  which  is  expropriated  for  the 
construction  of  the  drain  itself. 

The  council  are  to  procure  plans  and  estimates  to  be 
made  of  the  work  and  an  assessment  of  the  real  property 
to  be  benefited  by  the  work  shewing  as  nearly  as  ma}^  be 
in  the  opinion  of  the  engineer  the  proportion  of  benefit  to 
be  derived  therefrom  by  each  lot.  And  by  sub-section  366  of 
sec.  569  (Drainage  Act,  1894,  sec.  86),  the  cost  of  any  refer- 
ence had  in  connection  with  the  construction  of  any  works, 
cost  of  publication  of  by-laws  and  all  other  expenses  inci- 
dental to  the  construction  of  the  works  and  the  passing  of 
the  by-laws  shall  be  deemed  part  of  the  cost  of  the  works 
■and  included  in  the  amount  to  be  raised  by  local  rate. 
Under  this  provision  no  doubt  the  cost  of  land  necessary 
to  be  acquired  for  the  construction  of  the  drain  would 
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Judgment,  form  y)art  of  the  estimate,  but  it  is  needless  to  say  that  in 
OsLEK,  the  great  majority  of  cases  the  land  would  be  worthless  to 
the  owner  for  any  purpose  except  that  of  constructing  the 
drain  for  the  improvement  of  the  rest  of  his  property. 
And  it  is  on  that  in  general  well-founded  assumption  that 
the  engineer's  estimate  of  the  cost  of  construction  may  be 
safely  based.  Nevertheless  where  land  which  has  an 
independent* value  is  taken  for  the  purpose  of  the  drain  or 
is  injuriously  affected  by  reason  of  the  construction  of  the 
drain,  the  owner's  right  to  compensation  is  clear  and  it 
ought  to  be  ascertained  in  the  manner  provided  by  the 
Act. 

The  engineer  is  not  the  person  to  settle  it,  though  he 
may  place  in  his  estimates,  as  he  has  done  here,  a  sum 
which  he  thinks  sufficient.  If  accepted  the  claim  would 
thus  be  settled  by  mutual  agreement.  The  engineer's 
duty  is  to  assess  against  each  lot  that  proportion  of  the 
cost  of  the  work  which  he  thinks  it  ought  to  bear  for  the 
benefit  it  will  derive  from  the  work.  I  do  not  see  that 
any  power  has  been  conferred  upon  him  to  set  oft'  benefit 
against  damage.  The  same  observation  applies  to  the 
Court  of  Revision ;  they  are  not,  any  more  than  is  the 
engineer,  the  tribunal  constituted  by  the  Act  to  assess  the 
owner's  right  to,  and  the  amount  of,  his  compensation.  Were 
I  free  to  do  so  I  should  be  disposed  to  hold  that  the  two 
subjects — compensation  and  benefit — were  distinct,  so  far 
as  assessment  for  the  latter  is  concerned,  for  if  benefited 
at  all  the  land  must  be  treated  as  land  liable  to  assessment 
and  must  bear  its  proper  proportion  of  the  cost  of  the 
work  which  necessarily  includes  all  the  land  damages 
incurred  in  the  construction  of  the  work  or  consequent 
thereon,  whether  ascertained  by  the  engineer  and  accepted 
by  the  owner  as  I  have  already  mentioned  or  subsequently 
ascertained  by  award  of  the  referee  or  otherwise  as  pro- 
vided by  sections  592  and  483. 

Suppose,  e.g.,  upon  an  appeal  to  the  Court  of  Revision, 
that  Court  were  to  say,  "  It  does  seem  that  you  are  dam- 
aged to  the  extent  of  five  times  the  amount  you  have  been 
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assessed  for,  we  therefore  strike  off  the  assessment."    The  Judgment. 

claimant  then  proceeds  to  recover  his  damages  by  arbitra-  Osler, 

tion.    As  his  land  has  thus  not  been  assessed  for  bene- 

fit,  it  can  not  be  charged  with  any  portion  of  these 

damages,  which,  as  being  benefited  in  fact,  it  ought  to  be 

(section  592).    The  proper  procedure  evidently  is  to  assess 

the  lands  for  whatever  sum  they  appear  to  be  benefited 

— the  work  of  the  engineer  and  Court  of  Revision — and  to 

allow  the  owner  his  damages  less  any  advantage  he  derives 

from  the  work,  from  which  advantage  may  be  deducted 

the  special  assessment,  since  to  that  amount  the  owner  is 

already  liable  to  pay  for  the  improvement — the  work  of  the 

arbitrator  or  referee.    Any  sum  thus  allowed  to  the  owner 

is  then  chargeable  pro  rata  under  section  .592,  upon  all  the 

lands  liable  to  assessment  for  the  drainage  work. 

I  am  of  opinion,  therefore,  that  the  plaintifiT  did  not  lose 
his  right  to  claim  the  damages  sought  in  this  action 
merely  by  neglecting  to  appeal  to  the  Court  of  Revision, 
and  I  think  the  case  quite  distinguishable  from  Ellice  v. 
Hiles  (1894),  23  S.  C.  R.  429,  on  the  ground  that  here  the 
engineer  shews  that  he  has  kept  the  assessment  for  benefit 
distinct  from  any  claim  for  damages  by  allowing,  as  he 
did  in  the  land  and  damage  list  attached  to  his  report,  a 
certain  sum  for  damages,  viz.,  $35.  It  was  not,  as  I  have 
shewn,  for  the  engineer  or  the  Court  of  Revision  to  assess  or 
limit  the  damages,  nor  could  the  former  bind  the  owner  by 
his  estimate.  He  might  well,  therefore,  seeing  that  the 
damages  were  independent  of  the  assessment  for  benefit, 
be  content  not  to  appeal  against  the  latter  assured  that 
his  rights  in  respect  of  the  former  were  not  affected. 

The  next  question  is  whether  the  p]aintiff"s  claim,  which 
seems  to  be  in  all  respects  a  meritorious  and  just  one,  fails 
by  reason  of  any  defect  in  the  procedure  adopted  by  him 
to  enforce  it.  Whether  he  commences  his  proceedings  by 
way  of  action,  as  he  did  here,  or  by  way  of  reference  to 
the  arbitration  and  award  of  the  referee  under  section  93  of 
the  Act  of  1894,  seems  now  to  be  a  matter  of  little  or  no 
importance  :  Ellice  v.  Hiles  (1894),  23  S.  C.  R.  429,  435,  437. 


238 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment.  I  think  the  notice  served  on  the  defendants  on  the  10th 
OsLER,  oi  February,  1897,  was  reasonably  sufficient  within  section 
93,  sub-section  2,  although  the  claim  for  damage  by  sever- 
ance is  not  specially  referred  to.  It  states  generally  that 
the  claim  is  for  damages  sustained  by  reason  of  the 
enlargement  and  construction  of  the  drain  through  the 
claimant's  property.  There  is  no  reason  to  suppose  that 
the  defendants  were  in  any  way  misled  by  it,  and  it  was 
given  within  one  year  from  the  time  the  cause  of  com- 
plaint arose,  as  required  by  sub-section  8  of  section  93. 
The  objection  chiefly  relied  on  by  the  defendants  is  that  it 
was  not  also  filed  within  that  time  with  the  clerk  of  the 
County  Court  of  the  county  in  which  the  lands  in  question 
are  situate  as  required  by  that  sub-section.  As  to  this  I 
entirely  agree  with  the  learned  referee  that  the  provisions 
of  the  sub-section  are  directory  only  and  that  we  cannot 
infer  therefrom  that  the  owner's  right  to  compensation 
was  intended  by  the  Legislature  to  be  dependent  or  condi- 
tional upon  an  exact  performance  of  its  requirements. 
There  are  no  negative  words  nor  any  expressions  which 
indicate  that  the  act  if  not  done  till  a  later  time  would  be 
invalid,  such  for  example  as  are  to  be  found  in  sees. 
606  and  608  of  the  Municipal  Act,  R  S.  O.  ch.  223,  relat- 
ing to  the  liability  of  the  corporation  for  accidents  arising 
from  the  non-repair  of  highways ;  or  in  sec.  9  of  the 
Workmen's  Compensation  for  Injuries  Act,  R.  S.  O.  ch. 
160.  The  object  of  the  enactment  seems  to  be  to  facilitate 
the  township  in  ascertaining  what  claims  are  being  made 
against  them,  and  where,  as  in  this  case,  the  action  is 
brought  within  a  few  weeks  after  service  of  the  notice  and 
well  within  a  year  from  the  time  the  cause  of  complaint 
arose,  the  filing  of  the  notice  pending  the  litigation  seems 
to  be  a  matter  of  but  trivial  importance. 

The  authorities  referred  to  in  the  finding  of  the  referee 
fully  support  his  conclusions  on  this  part  of  the  case. 

I  would,  therefore,  dismiss  the  appeal. 

It  may  be*  observed  that  by  sec.  9,  sub-sec.  3,  of  the 
Drainage  Act,  1894,  the  engineer  is  now  expressly  required 
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to  provide  for  the  construction  or  enlargement  of  farm  Judgment, 
bridges  rendered  necessary  by  the  drainage  work  and  to  Osler, 
fix  the  value  thereof  to  be  paid  to  the  owners  of  the  land. 
And  by  sub-section  5  of  the  same  section  the  engineer  is 
to  determine  in  his  report  in  what  manner  the  material 
taken  from  the  drainage  work  is  to  be  disposed  of  and  the 
amount  to  be  paid  for  damage  to  land  and  crops  occasioned 
thereby,  and  is  to  include  these  sums  in  his  estimate  of  the 
cost  of  construction.  Any  one  dissatisfied  with  the  report 
in  that  respect  may  appeal  to  the  referee  (sub-section  6) 
who  is  required  to  proceed  on  such  appeal  in  the  pre- 
scribed manner. 

It  is  somewhat  singular  that  no  appeal  is  given  to  the 
referee  in  respect  of  the  other  matters  in  which  the  land- 
owner is  interested  under  sub-sections  3  and  4  of  the  same 
section. 

Maclennan,  J.A.  : — 

When  the  engineer's  report,  dated  the  80th  of  September, 
1892,  was  made,  and  when  the  by-law  founded  thereon 
was  provisionally  adopted  by  the  council  on  the  24th 
of  October  afterwards,  the  engineer  had  not,  by  law,  any 
power  to  bind  landowners,  whose  lands  were  to  be  taken 
for  or  injured  by  the  proposed  work,  by  any  estimate 
made  by  him  of  value  orMamage.  By  section  569  of  the 
Municipal  Act  of  1892,  he  was  to  assess  the  property  to  be 
benefited  with  its  due  proportion  of  benefit,  and  see  also 
sub-sections  5,  6  and  7.  The  power  to  value  injury  and 
damage  was  given  for  the  first  time  by  the  Drainage  Act 
of  1894,  which  went  into  effect  on  the  1st  of  June,  in  that 
year.  Sub-sections  2  and  3  of  section  9  of  that  Act 
require  him  to  estimate  the  cost  of  bridges  required  to 
connect  farm  lands  with  highways,  or  to  connect  different 
parts  of  an  owner's  land  which  have  been  severed  by  the 
work  ;  and  sub-section  5  requires  him  similarly  to  esti- 
mate the  damages  to  lands  and  crops  to  be  occasioned 
thereby.    Sub-section  6  gives  an  appeal  to  the  landowner 
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Judgment,  if  dissatisfied  with  his  estimate  of  the  land  damages,  but 
Maclennan,  gives  no  such  appeal  in  respect  of  his  estimate  for  bridges. 
J-^-  The  by-law  was  not  finally  passed  until  the  l7th  of  June, 
1895,  but  the  engineer's  report  was  not  aflfected  by  the  Act 
of  1894,  because  section  114  declares  that  anything  already 
done  under  the  former  Acts  was  not  to  be  afifected.  By 
his  report  the  engineer  assessed  the  plaintifl:'  for  benefit 
S75,  and  for  outlet  $SS. 

It  is  proved  that  he  did  not  in  making  these  assessments 
make  any  allowance  for  the  value  of  land  taken  or  land 
damaged,  or  for  the  cost  of  a  bridge  rendered  necessary  by 
severance.  In  his  report  he  includes  a  lump  sum  of  $1,765 
for  "  land  and  damages  as  per  list,"  and  he  says  he  annexes 
to  his  report  "a  list  giving  an  estimate  for  compensation 
for  lands  taken  and  damages."  That  list  was  not  pub- 
lished with,  or  as  part  of,  the  by-law,  nor  has  it  been 
produced  in  the  present  proceedings,  and  the  plaintiff 
denies  ever  having  seen  it,  or  having  had  any  knowledge 
that  it  in  any  way  included  or  aft'ected  his  land.  It  is 
said  that  the  plaintifif's  land  was  set  down  in  the  list  as 
damaged  to  the  extent  of  $35.  The  plaintiff"  did  not 
appeal  from  the  report  of  the  engineer  against  the  assess- 
ment. He  was  probably  wise  in  not  doing  so,  for,  putting 
damage  aside,  he  could  hardly  have  disputed  that  he  was 
benefited  to  the  extent  assessed  by  the  engineer.  He 
might,  perhaps,  have  got  the  assessment  struck  out  alto- 
gether on  the  ground  that  his  damage  for  land  taken  and 
injured  and  for  severance  exceeded  the  benefit,  and  he 
would  then  have  been  left  to  claim  compensation  under 
section  93,  when  the  whole  subject  could  be  dealt  with. 
It  was  strongly  contended  by  Mr.  Wilson  that  not  having 
appealed  from  the  report  of  the  engineer,  the  plaintifi:'  is 
barred  of  all  further  redress,  and  great  reliance  was  placed 
on  the  case  of  EUice  v.  Miles  (1894),  23  S.  C.  R.  429.  1  do  not 
think  that  case  stands  in  the  plaintiff''s  way  at  all,  it  being 
proved  clearly  in  the  present  case,  and  even  expressed 
upon  the  report,  that  the  engineer  did  not  make  any 
allowance  for  damages  of  any  kind  to  the  plaintiff,  or  any 
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other  landowner,  in  making  his  assessment  against  them.  Judgment. 
I  therefore  think  the  plaintiff's  damage  was  left  altogether  Maclennan, 
at  large  by  the  report,  and  that  he  could  pursue  the 
remedy  which  the  Act  provides  for  its  recovery.  The 
further  question  is  whether  the  plaintiff  brought  his  action 
in  time.  It  is  objected  that  he  is  barred  by  sub-sec.  3, 
sec.  93,  of  the  Act  of  1894,  which  requires  notice  claiming 
damages  to  be  filed  and  served  within  one  year  from  the 
time  the  cause  of  complaint  arose.  It  is  said  that  the 
time  should  be  computed  from  the  I7th  of  June,  1895, 
when  the  by-law  was  finally  passed.  I  do  not  think  so. 
I  think  it  should  be  computed  from  the  time  when 
the  work  was  completed,  which  w^as  the  month  of  July, 
1896.  A  drain  such  as  this  is  not  like  a  sewer  constructed 
of  brick  and  cement,  and  does  not  become  the  property  of 
the  municipality,  and  the  cause  of  complaint  to  the  land- 
owner arises  when  the  work  is  complete,  and  when  the 
municipality  has  done  all  it  intends  to  do  for  his  protec- 
tion. Therefore,  the  notice  served  on  the  10th  of  Feb- 
ruary, 1897,  was  in  time,  and  I  think  it  was  reasonably 
sufficient  in  subsfcance.  The  statute  says  that  the  pro- 
ceedings shall  be  instituted  by  the  service  of  such  a  notice, 
and  then  goes  on  to  say  fehat  the  notice  shall  be  filed  and 
served  within  one  year,  etc.  The  notice  having  been  served 
within  the  year,  the  proceedings  were  instituted  in  due  time, 
and  although  the  notice  is  also  required  to  be  filed  within  a 
year,  the  statute  does  not  say  that  unless  that  be  done  the 
proceedings  shall  cease  to  be  effectual,  or  that  the  claim  shall 
be  barred.  The  Legislature  has  not  said,  that  the  claims 
shall  be  barred  for  want  of  the  filing  within  the  time  pre- 
scribed, and  I  think  the  Court  ought  not  to  do  so.  I,  there- 
fore, think  the  learned  referee  was  right  in  his  conclusion 
on  this  point  as  well  as  upon  the  other,  and  I  agree  in  the 
reasons  which  he  has  well  expressed  in  his  judgment. 
I  think  that  the  appeal  should  be  dismissed. 

Burton,  C.  J.  0.,  and  Moss,  J.  A.,  concurred. 

Appeal  dismissed. 

E.  S.  C. 
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Rainville  V.  Geand  Trunk  Railway  Company. 

Railways — Fire — Negligence — Cutting  Down  Weeds. 

A  railway  company  is  responsible  for  damages  caused  by  fire  which  is 
started  by  sparks  from  one  of  their  engines,  in  dead  grass  and  shrubs 
allowed  by  them  to  accumulate  in  the  usual  course  of  nature  from  year 
to  year  on  their  land  adjoining  the  railway  track.  It  is  the  company's 
duty  in  such  a  case  to  remove  the  dangerous  accumulation. 

Judgment  of  Ferguson,  J.,  affirmed. 

Statement.  This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  Ferguson,  J. 

The  action  was  brought  to  recover  the  value  of  build- 
ings and  chattels  destroyed  by  fire,  which  started,  as  was 
alleged,  from  sparks  thrown  from  an  engine  of  the  defen- 
dants in  dead  grass  allowed  by  them  to  accumulate  on 
their  land  near  their  track. 

The  action  was  tried  at  Sandwich  on  the  15th  of  March, 
1897,  before  Ferguson,  J.,  and  a  jury,  when,  on  the  fol- 
lowing answers  of  the  jury,  judgment  was  entered  in  the 
plaintiffs'  favour  for  $1,165  and  costs. 

Was  there  any  negligence  on  the  part  of  the  defendants 
in  the  construction  or  management  of  the  engine  ?  No, 
except  that  the  master  mechanic  admits  that  any  engine 
will  emit  sparks  and  cinders. 

Did  the  defendants  negligently  permit  an  accumulation 
of  grass  or  rubbish  or  both  on  their  road  opposite  the 
plaintiffs'  place,  which  in  the  case  of  the  emission  of  sparks 
or  cinders  would  be  dangerous  ?  Yes. 

Did  the  fire  in  question  originate  from  or  by  reason  of  a 
spark  or  cinder  from  the  engine  ?  Yes. 

If  so,  was  the  spark  or  cinder  communicated  directly  by 
means  of  a  high  wind  from  the  engine  to  the  barn  or  stack 
of  the  plaintiffs,  or  was  the  communication  by  way  of  a 
spark  or  cinder  falling  upon  the  defendants'  land  and  the 
fire  then  running  by  reason  of  dr}^  material  from  the  place 
where  the  spark  or  cinder  fell  to  the  fence  and  thence  to 
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the  plaintiffs'  property  ?  By  falling  on  the  company's  Statement, 
premises,  then  to  the  plaintiffs'  property. 

In  any  case  assess  the  value  of  the  buildings  and  the 
value  of  the  chattel  property  separately  ?  Award  to  plain- 
tiffs on  building  $725 ;  award  on  chattels  $440,  with  costs. 

The  appeal  was  argued  before  Burton,  C.  J.  O.,  Osler, 
Maclennan,  and  Moss,  J  J.  A.,  on  the  5th  of  April,  1898. 

Osier,  Q.C.,  for  the  appellants.  Taking  the  findings  of 
the  jury  as  they  stand  the  appellants  should  be  relieved. 
They  have  not  done  any  act  tending  to  cause  injury,  and 
were  under  no  obligation  to  guard  against  the  possible 
danger  resulting  from  natural  causes  :  Holmes  v.  Midland 
R.  W.  Co.  (1874),  35  U.  0.  R.  253  ;  Jaffrey  v.  Toronto,  Grey 
and  Bruce  R.  W.  Go.  (1874),  24  C.  P.  271 ;  McGallum  v. 
Grand  Trunk  R.  W.  Go.  (1871),  31  U.  C.  R.  527.  Apart 
from  this  there  is  no  evidence  to  justify  the  finding  that 
the  fire  was  caused  by  a  spark  from  an  engine  ;  that  is 
mere  guess-work.  Something  more  must  be  shewn  than 
the  passing  of  an  engine  and  the  outbreak  of  fire :  Moxley 
V.  Ganada  Atlantic  R.  W.  Co.  (1888),  14  A.  R.  309,  15 
S.  C.  R.  145  ;  McGihhon  v.  Northern  R.  W.  Co.  (1887),  14 
A.  R.  91;  Senesac  v.  Geiitral  Vermont  R.  W.  Go.  (1896), 
26  S.  C.  R.  641. 

M.  K.  Cowan,  for  the  respondents.  Grass  and  rubbish 
were  cut  and  left  beside  the  track,  and  the  place  was  speci- 
ally dangerous.  The  fire  was  undoubtedly  caused  by  sparks 
thrown  frorn  an  engine,  and  the  defendants  are  liable. 
The  authorities  are  quite  clear  and  undistinguishable. 

Osier,  Q.C.,  in  reply. 

May  10th,  1898.    Burton,  C.  J.  O.  :— 

The  negligence  charged  was  the  om.ission  to  keep  the 
track  clear  of  infiammable  material  and  to  use  a  locomotive 
free  from  defects. 

The  jury  have  found  that  the  locomotive  was  free  from 
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Judgment,  defects,  and  the  sole  question  before  us  is  whether  it  is 
Burton,  actionable  negligence  on  the  part  of  a  railway  company  to 
C.J.O.  leave  the  natural  growth  of  grass  and  weeds  on  their 
lands  adjacent  to  the  track,  so  that  if  a  fire  occurs  from  a 
spark  or  cinder  from  a  locomotive  falling  upon  such  grass 
or  weeds  and  igniting  them,  it  must  be  regarded  as  negli- 
gence, for  the  consequences  of  which  they  are  liable. 

It  has  been  held  by  the  Exchequer  Chamber  in  England, 
in  the  case  of  Smith  v.  London  and  South-  Western  R.  W. 
Co,  (1870),  L.  R.  6  C.  P.  14,  that  allowing  the  cuttings  and 
trimmings  of  grass  and  hedges  to  be  accumulated  and 
placed  in  heaps  on  the  right  of  way  adjacent  to  the  track 
and  to  remain  there  for  fourteen  days  in  very  hot  weather 
was  evidence  for  the  jury  of  actionable  negligence,  but  it 
is  contended  here  that  no  act  was  done  by  the  company 
causing  or  contributing  to  the  loss,  and  thai  there  is  no 
duty  cast  upon  them  by  statute  or  otherwise  to  remove 
this  natural  growth  of  weeds,  which  would  impose  upon 
them  a  duty  in  some  locations  almost  impossible  to 
perform. 

The  law  is  now  well  established,  that  when  the  Legisla- 
ture has  sanctioned  and  authorized  th-e  use  of  locomotives 
to  be  worked  by  steam,  and  steam  is  used  for  the  purpose  for 
which  it  is  authorized,  and  every  reasonable  precaution  is 
observed  to  prevent  injury,  the  sanction  of  the  Legislature 
carries  with  it  this  consequence  that  if  damage  results  the 
company  using  it  is  not  responsible. 

Negligence  on  the  part  of  the  company  alone  gives  a 
cause  of  action  ;  but  the  law  very  properly  requires  that 
the  company  shall  in  the  exercise  of  the  rights  and  powers 
so  conferred  upon  them  adopt  such  precautions  as  may 
reasonably  prevent  damage  to  the  property  of  third  per- 
sons through  or  near  which  their  railway  passes. 

Chief  among  these  is  the  requirement  to  use  the  most 
approved  mechanical  contrivances  in  the  construction  of 
their  engines,  but  the  exercise  of  care  in  the  management 
of  their  road  is  by  no  means  confined  to  this.  Tlie  case  I 
have  referred  to  of  Smith  v.  London  and  South-Western 
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R.  W.  Co.,  shews  that  the  leaving  of  dry  trimmings  in  a  dry  Judgmwit. 
season  on  the  sides  of  the  track  furnished  evidence  from  Bubton, 
which  a  jury  might  find  them  guilty  of  actionable  negli-  C.J.O. 
gence,  and  a  remark  of  Lord  Blackburn  in  the  course  of  his 
judgment  goes  far,  I  think,  to  sustain  the  view  that  the 
■defendants  were  wanting  in  proper  care  in  omitting  to 
remove  the  dry  grass  and  weeds  in  the  present  case.  After 
referring  to  the  immunity  from  damage  given  to  the 
company  unless  guilty  of  some  negligence,  he  proceeds  : 
"  That  being  so,  I  agree  that  if  they  have  the  land  at  the 
edge  of  the  line  in  their  own  occupation  they  ought  to 
take  all  reasonable  care  that  nothing  is  suffered  to  remain 
there  which  would  increase  the  danger.    Then  comes  the 
question,  is  there  evidence  enough  in  this  case  of  the  want 
of  that  reasonable  care  ?" 

In  one  case,  Bass  v.  Chicago,  etc.,  R.  W.  Go.  (1862),  28 
111.  9,  one  Judge  gave  a  long  judgment  to  the  effect  that 
the  company  would  be  guilty  of  a  want  of  reasonable  care 
if  they  neglected  to  remove  such  grass  and  weeds  ;  but  it  is 
not,  I  should  mention,  the  judgment  of  the  full  Court,  the 
other  members  thinking  that  the  question  was  not  properly 
raised  on  the  record  and  declining  to  give  any  opinion. 

In  a  later  case,  in  which  the  same  learned  Judge  was  in 
-a  minority,  Illinois  Central  R.  W.  Co.  v.  Mills  (1866),  42  111. 
407,  the  Court,  whilst  holding  that  the  omission  to  remove 
the  grass  was  not  per  se  negligence  as  a  conclusion  of  law, 
held  that  it  was  a  question  of  fact  to  be  determined  by  the 
jury,  and  that  they  should  have  been  told  that  the  com- 
pany was  bound  to  the  use  of  reasonable  diligence  in 
keeping  the  land  free  from  them. 

The  same  rule  was  arrived  at  in  Ohio,  etc.,  R.  W.  Co.  v. 
Manefelt  (1868),  47  111.  497,  although  I  do  not  agree  in 
another  point  decided  in  that  case,  that  the  landowners 
contiguous  to  the  railway  are  as  much  bound  in  law  to 
keep  their  lands  free  from  an  accumulation  of  dry  grass 
and  weeds  as  railway  companies  are,  and  that  the  negli- 
gence of  the  owner  in  that  respect  would  be  available  as 
^n  answer  on  the  ground  of  contributory  negligence. 
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Judgment.  J  think  that  the  neglect  of  the  precaution  to  remove 
Burton,  dry  grass  and  weeds  is  evidence  of  negligence  which  may 
C.J.O,  render  the  company  liable,  even  though  all  its  appliances 
were  proper,  and  though  it  were  guilty  of  no  negligence 
in  allowing  the  fire  to  escape..  This  is  a  duty  which  is 
implied  in  a  grant  to  use  engines  worked  by  steam.  The 
removal  of  such  inflammable  matter  is  quite  as  much  a 
means  of  preventing  the  communication  of  fire  from  the 
engines  as  the  use  of  inventions  for  preventing  the  escape 
of  fire  from  the  engines  themselves. 

I  do  not  think  that  section  275  of  the  Railway  Act,  51 
Vict.  ch.  29  (D  ),  has  any  application ;  it  was  passed  alio 
intuitu. 

I  have  come  to  the  conclusion  that  there  is  a  liability  on 
the  part  of  the  company  to  keep  their  lands  free  from  these 
accumulations,  and  that  the  appeal  should  be  dismissed. 

OsLER,  J.  A. : — 

^  The  jury  found  that  defendants  had  negligently  per- 
mitted an  accumulation  of  dead  grass  or  rubbish  to  be  on 
the  banks  of  their  loadway  and  track  allowance  opposite 
the  plaintiflis'  premises  in  such  a  condition  as  to  be  danger- 
ous in  case  of  the  emission  of  sparks  or  cinders  from  their 
engines  ;  and  that  the  fire  which  destroyed  the  plaintifl's' 
buildings  originated  in  that  way,  having  been  communi- 
cated thereto  from  a  fire  which  first  started  in  the  dry 
grass  and  rubbish  on  the  defendants'  grounds. 

The  contention  of  the  defendants  is  that  although  it 
might  be  negligent  for  them  to  bring  brush,  weeds,  trim- 
mings or  other  combustible  material  upon  their  property 
and  leave  it  there,  or  to  pile  up  and  leave  about  in  heaps 
cuttings  of  dry  grass  which  had  grown  there  exposed  to 
the  danger  of  taking  fire  from  a  passing  engine,  yet  that  it 
is  no  evidence  of  negligence  that  they  have  simply  permitted 
the  natural  growth  of  grass  to  take  place  unchecked  and 
to  accumulate  from  year  to  year,  disappearing  by  the  pro- 
cess of  natural  decay.    They  also  say  that  there  is  no 
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evidence  that  more  than  a  year's  growth  or  part  of  a  year's  Judgment, 
growth  had  been  left  by  them.    They  further  urge  that  Osleb, 
there  is  no  reasonable  evidence  that  the  fire  had  been  "^"^ 
caused  by  the  escape  of  sparks  from  their  engine. 

As  regards  the  first  point :  there  is  nothing  in  the  de- 
cided cases  which  justifies  the  distinction  sought  to  be 
drawn  between  the  company's  actually  depositing  or 
heaping  up  combustible  material  on  their  property,  and 
their  merely  leaving  such  material  as  the  natural  growth 
of  the  soil  to  accumulate  to  such  an  extent  and  to  be 
in  such  a  condition  there  as  to  be  dangerous  if  ignited. 
There  is  much  in  the  case  of  Vaughan  v.  Taff  Vale 
R  W.  Co.  (1858),  3  H.  &  N.  743,  and  in  the  Exch. 
€h.  (1860),  5  H.  &  N.  679,  which  is  opposed  to  the  defen- 
dants' contention.  There  the  defendants  had  allowed  the 
embankments  of  their  railway  to  be  in  such  a  state  as  to 
become  peculiarly  liable  to  ignite  from  anything  that  might 
fall  from  an  engine,  and  the  second  count  of  the  declara- 
tion stated  a  cause  of  action  on  that  ground.  Cockburn, 
C.J.,  makes  no  doubt  that  defendants  would  be  liable  upon 
such  a  cause  of  action  if  proved,  and  while  a  new  trial  was 
granted  for  misdirection  in  respect  of  the  first  count,  to 
which  it  was  thought  the  parties  had  confined  themselves 
at  the  trial,  we  are  told  in  Fremantle  v.  London  and  Norths 
Western  R,  W.  Go.  (1861),  10  C.  B.  N.  S.  89,  that  the  pro- 
ceedings were  afterwards  stayed  on  payment  of  the  dam- 
ages and  costs,  the  defendants  evidently  feeling  that  it 
was  useless  to  contest  the  case  further  on  the  second  count, 
the  substance  of  which  is  stated  by  Willes,  J.,  in  the  case 
just  cited. 

And  in  Smith  v.  London  and  South-Western  R.  W.  Co, 
(1870),  L.  R.  5  C.  P.  98,  and  in  the  Exch.  Ch.,  L.  R.  6  C.  P.  14, 
Blackburn,  J.,  says,  at  p.  22  of  the  last  report :  "  It  is  clear 
that  when  a  railway  company  is  authorized  to  run  engines  on 
their  line,  and  that  cannot  be  done  without  their  emitting 
sparks,  the  company  are  not  responsible  for  injuries  aris- 
ing therefrom  unless  there  is  some  evidence  of  negligence 
on  their  part.    That  being  so,  I  agree  that  if  they  have 
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Judgment,  ^he  land  at  the  edge  of  the  line  in  their  own  occupation 
OsLER,  they  ought  to  take  all  reasonable  care  that  nothing 
is  suffered  to  remain  there  which  would  increase  the 
danger."  One  cannot  read  the  two  reports  of  this  case 
without  being  convinced  that  in  the  opinion  of  the  Court 
it  is,  in  the  case  of  a  "fire  arising  from  sparks  cast  by  an 
engine  passing  along  the  line,  some  evidence  for  the  jury 
of  negligence  on  the  part  of  the  railway  company  that  in 
a  dry  time,  with  knowledge  of  the  risk  of  fire  which  must 
be  caused  thereby,  they  have  left  combustible  matter  along- 
side of  their  tracks  or  within  their  grounds  from  which 
fire,  if  it  caught  there  from  their  engines,  might  spread 
into  adjoining  premises.  I  do  not  understand  how  it  can 
make  the  slightest  diflference  in  their  responsibility 
whether  they  have  cut  and  piled  and  left  the  grass  and 
clippings  in  heaps  on  their  land,  or  whether  they  have 
simply  suffered  the  growth  of  years  to  accumulate  and 
form  a  mass  of  equally  combustible  material. 

The  cause  of  action,  as  Wilson,  C.  J.,  said  in  Holmes  v. 
'  Midland  R.  W.  Co.  (1874),  35  U.  C.  R  253,  is  the  negli- 
gence of  the  company  in  keeping  their  grounds  in  such  a 
state  as  to  be  dangerous  or  which  they  knew  would  make 
them  dangerous. 

The  decision  in  Jaffrey  v.  Toronto,  Grey  and  Bruce 
W.  Co.  (1874),  23  C.  P.  553  ;  24  C.  P.  271,  on  motion  for  a 
second  new^  trial,  which  was  granted,  though  without  any 
practical  benefit  to  the  defendants,  accords  with  these 
authorities,  though  the  Court  was  of  opinion  that  under 
the  circumstances  the  verdicts  were  against  evidence  and 
weight  of  evidence,  on  the  fact  of  negligence.  Flannigan 
V.  Canadian  Pacific  R.  W.  Co.  (1888),  17  O.  R.  6,  may  also 
be  noted. 

In  the  case  at  bar  it  must  be  said  that  there  was  a  con- 
siderable body  of  evidence  for  the  jury  that  the  defendants 
had  left  their  premises  in  such  a  condition  as  to  be  dan- 
gerous if  the  combustible  material  there  happened  to  catch 
fire  from  one  of  their  engines. 

It  was  for  the  jury  to  say  whether  under  the  circum- 
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stances  of  difficulty  which,  according  to  the  defendants'  Judgment, 
contention,  existed  in  preventing  its  removal  or  destruc-  Osler, 
tion,  they  had  done  all  that  could  reasonably  have  been 
expected  of  them. 

I  do  not  cite  McOallum  v.  Grand  Trunk  R.  W.  Go.  (1871), 
31  U.  C.  R.  527,  in  appeal,  as  the  first  pai'agraph  of  the  head 
note  is  erroneous.  The  only  point  decided  v^^as  that  the 
six  months'  limitation  applied  to  such  a  case  as  this ; 
nor  do  I  think  it  necessary  to  refer  to  the  American  cases 
on  the  subject,  some  of  which  may  be  found  in  the  42nd 
and  47th  volumes  of  the  Illinois  Reports. 

Then  was  there  evidence  that  the  fire  had  been  caused 
by  the  defendants,  that  it  came  from  their  engine  ?  There 
clearly  was.  No  other  probable  cause  was  proved,  and 
that  a  probable  cause  of  that  kind  existed  was  proved.  An 
engine  was  seen  by  one  of  the  witnesses  to  pass  along  the 
line  past  the  plaintiffs'  premises.  Before  then  no  fire  had 
been  seen,  and  a  fire  on  the  defendants'  premises  was  seen 
by  this  witness  two  or  three  minutes  or  less  afterwards. 

It  is  only  necessary  to  refer  again  to  Smith  v.  London 
and  South-Western  R  W.  Go.  (1870),  L.  R.  6  C.  P.  14,  and 
to  Piggot  V.  Eastern  Gounties  R.  W.  Go.  (1846),  3  C.  B.  229. 

I  hardly  understand  what  is  meant  in  the  judgment 
below  where  the  learned  Judge  says  that  it  seems  to  him 
that  proof  of  where  the  fire  came  from  may  be  by 
circumstantial  evidence.  I  should  not  have  thought  this 
was  open  to  doubt  after  such  cases  as  the  above  and  M ox- 
ley  V.  Ganada  Atlantic  R.  W.  Go.  (1888),  14  A.  R.  309  ;  15 
S.  C.  R.  145.  The  case  of  Senesae  v.  Gentral  Vermont  R.  W. 
Go.  (1896),  26  S.  C.  R.  641,  was  cited,  but  has  no  bearing. 
There  it  was  not  proved  either  that  the  fire  was  thrown  by 
a  defective  engine  or  that  the  defendants  had  negligently 
left  combustible  material  on  their  premises,  which  had 
caught  fire  there  from  a  well  managed  and  constructed 
engine,  or  that  they  had  been  negligent  in  not  extinguish- 
ing the  fire  which  had  arisen  on  the  premises  and  had  ex- 
tended to  the  adjoining  properties.  In  short,  there  was  no 
evidence  of  negligence. 
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Judgment.      Lastly,  there  is  here  evidence  which  supports  the  finding 
OsLER,     of  the  jury,  that  the  fire  first  caught  in  the  matted  grass, 
etc.,  on  the  banks  and  sides  of  the  defendants'  track,  be- 
tween the  track  and  the  fence,  and  spread  from  thence  into 
the  plaintiffs'  grounds. 

It  is  only  necessary  to  add  that  section  275  of  the  Rail- 
way Act,  51  Vict.  ch.  29  (D.),  as  to  cutting  dow^n  weeds, 
etc.,  on  the  company's  lands  has  no  application  to  an  action 
of  this  kind. 

On  the  whole  it  appears  to  me  that  there  is  no  reason 
to  interfere  with  the  judgment,  and  that  the  appeal  must 
be  dismissed. 

Maclennan,  J.  A.  :— 

I  am  of  the  same  opinion. 

Moss,  J.  A. : — 

I  agree  that  there  was  evidence  proper  to  be  submitted 
to  the  jury  of  negligence  on  the  part  of  the  defendants 
which  caused  the  injury  complained  of. 

The  facts  in  evidence  and  the  findings  of  the  jury  bring 
this  case  well  within  the  line  of  authorities  which  we  are 
not  at  liberty  to  overrule,  even  if  we  were  so  disposed. 

I  do  not  think  that  in  upholding  the  judgment  we  are 
at  all  extending  the  rules  of  law  in  such  cases,  or  imposing 
upon  the  defendants  any  burden  that  they  were  not 
already  subject  to. 

Appeal  dismissed. 


R.  S.  O. 


XXV.]        DRAKE  V.  SAULT  STE.  MAHIE  PULP,  ETC.,  CO. 


251 


Drake  v.  Sault  Ste.  Marie  Pulp  and  Paper  Company. 

Water  and  Watercourses — Interference  with  Navigation— Private  Right  of 

A  ction. 

The  plaintiff  was  a  fisherman  living  on  a  small  farm  fronting  on,  and 
about  three  miles  from  the  mouth  of,  a  navigable  stream  flowing  into 
Lake  Superior.  He  was  in  the  habit  of  using  a  sail  boat  to  go  from  his 
house  to  the  lake  and  thence  to  Sault  Ste.  Marie  and  other  points  and 
was  also  sometimes  employed  by  neighbours  to  bring  to  them  in  this  sail 
boat  supplies  and  provisions.  He  also  used  other  boats  for  fishing  pur- 
poses. The  defendants  brought  large  quantities  of  timber  down  the 
stream  and  kept  it  in  booms  at  the  mouth  so  that  for  the  whole  sum- 
mer access  to  the  stream  by  the  boat  was  cut  off  : — 

Held,  that  the  plaintiff  had  sufficient  special  interest  to  enable  him  to 
maintain  an  action  for  damages. 

Judgment  of  Rose,  J.,  affirmed. 

This  was  an  appeal  by  the  defendants  from  the  judg-  Statement, 
ment  of  KoSE,  J. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Moss,  J.  A. : — 

The  plaintiff  is  the  owner  of  and  resident  upon  a  small 
parcel  of  land  in  the  township  of  Fenwick,  in  the  district 
of  Algoma,  fionting  upon  the  Goulais  river,  a  navigable 
stream  which  empties  into  Goulais  bay  on  the  east  side  of 
Lake  Superior.  The  defendants  are  an  incorporated  com- 
pany, carrying  on  the  business  of  manufacturers  of  paper 
at  Sault  Ste.  Marie.  For  the  purposes  of  their  business 
the  defendants  require  large  quantities  of  pulp  wood,  and 
the  plaintiff  complains  that  during  the  spring  of  1896  the 
defendants  drove  large  quantities  of  timber  and  pulp  wood 
down  the  Goulais  river  and  boomed  it  at  the  mouth, 
thereby  wholly  blocking  up  the  main  channel  for  a  dis- 
tance of  about  two  miles  from  the  mouth,  and  by  stretching 
a  boom  across  the  head  of  two  other  channels  obstructed 
the  entrance  to  them  and  covered  the  whole  surface  of  the 
river  at  that  point  with  a  jam  of  timber  and  pulp  wood, 
with  the  result  that  the  navigation  of  the  river  was  wholly 
blocked  and  impeded  from  the  beginning  of  May  until  the 
•end  of  October.  The  plaintiff  is  a  fisherman,  and  at  the 
time  of  the  obstruction  was  the  owner  of  a  sail-boat  of 
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Statement,  about  four  toDs  burthen  with  a  draft  of  three  or  three 
and  one-half  feet  when  loaded,  with  which  he  was  accus- 
tomed to  navigate  the  river  as  well  as  with  the  boat  or 
boats  usually  employed  by  him  in  his  occupation  of  a 
fisherman.  The  plaintiffs'  property  is  situate  about  three 
miles,  following  the  windings  of  the  river,  from  its  mouth, 
and  he  was  accustomed  when  the  river  was  free  to  moor 
his  sail-boat  near  his  house.  The  sail-boat  was  not  gener- 
ally used  in  the  fishing  operations,  but  was  employed  when 
necessary  to  make  trips  to  Sault  Ste.  Marie.  On  these 
occasions  the  plaintiff  was  sometimes  engaged  by  other 
settlers  along  the  river  to  bring  supplies,  furniture,  or 
other  purchases  made  by  them  at  Sault  Ste.  Marie. 

During  the  jam  and  consequent  obstruction  of  the  river 
he  couLl  not  bring  up  the  sail-boat,  and  it  was  left  in  the 
south  channel  below  the  boom,  so  as  to  have  access  to  the 
bay,  and  he  says  that  this  involved  his  having  to  send 
.  some  person  or  go  himself  once  or  twice  a  week  to  look 
after  her.  If  he  had  occasion  to  bring  anything  up  the 
river  he  would  sail  the  boat  up  the  south  channel  to  the 
boom  stretched  across  its  head.  The  cargo  of  the 
boat  would  then  be  carried  uf)  the  river  to  where  the 
jam  ended,  about  a  quarter  of  a  mile  from  the  head  of  the 
channel,  and  be  transferred  to  another  boat,  by  which  it 
would  be  conveyed  to  its  destination.  He  alleges  that  in 
consequence  of  the  obstruction  he  was  prevented  from 
carrying  on  his  business  as  fisherman  and  from  carrying 
freight  on  the  river,  and  was  injured  in  his  trading  busi- 
ness, which  was  thereby  ruined,  and  was  hindered  in 
bringing  provisions  and  household  supplies  to  his  dwelling. 
The  statement  of  claim  also  contains  this  allegation  (para- 
graph 8) :  "  The  other  settlers  in  the  neighbourhood  in 
which  the  plaintifi*  resides  have  suffered  damage  in  com- 
.mon  with  the  plaintiff'  on  account  of  said  obstruction." 
The  claim  is  for  $500  damages  and  an  injunction  against 
the  defendants  obstructing  the  navigation  of  the  river  or 
any  of  the  channels  thereof. 

The  defence  sets  up  first  that  the  plaintiff'  has  not  shewn 
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particular  damage  by  reason  of  the  alleged  wrongful  acts  Statement, 
over  and  above  what  is  common  to  others,  and  next  that 
the  timber  and  pulp  wood  in  question  were  placed  in  the 
river  for  the  purpose  of  being  floated  down  to  Lake  Supe- 
rior, thence  to  be  taken  to  the  defendants'  works  at  Sault 
Ste.  Marie  ;  that  the  booms  were  placed  at  the  mouth  for 
the  purpose  of  preventing  their  escape,  and  that  the  defen- 
dants used  all  diligence  in  removing  them,  and  made  only 
a  reasonable  use  of  the  river  for  these  purposes.  The 
defendants  also  set  up  that  during  the  obstruction  they 
offered  to  carry  free  of  charge  any  goods  or  other  articles 
which  the  plaintiff  might  desire  to  transport  up  or  down 
the  river  by  teams  upon  a  road  which  they  had  con- 
structed to  or  from  a  point  beyond  the  obstruction. 
There  was  also  an  objection  that  the  plaintiff's  claim,  if 
any,  should  be  determined  by  arbitration  under  the  Saw 
Logs  Driving  Act,  but  this  was  withdrawn  at  the  trial. 

The  case  was  tried  at  Sault  Ste.  Marie  on  the  11th  of 
December,^1896,  by  Rose,  J.,  without  a  jury.  It  appeared 
that  the  plaintiff*  generally  used  the  south  channel  in  sail- 
ing up  or  down  to  or  from  his  place.  The  water  is  deeper 
in  it,  and  there  is  probably  better  navigation  than  in  the 
main  channel.  From  the  plaintiff's  house  to  the  head 
of  the  jam  was  a  clear  space  of  water  following  the 
windings  of  the  river  of  about  two  miles.  From  the  head  of 
the  jam  to  the  head  of  the  south  channel,  where  the  water 
was  again  free  and  unobstructed,  was  about  a  quarter  of  a 
mile,  and  the  plaintiff  testified  that  the  only  inconvenience 
any  person  had  was  this  quarter  of  a  mile  of  the  jam.  It  was 
the  only  thing  that  prevented  free  access  to  Lake  Superior. 
He  does  not  appear  to  have  had  many  freight  commis- 
sions to  do  for  his  neighbours  in  the  year  1895,  and 
in  1896  he  did  those  he  was  entrusted  with.  He  was 
inconvenienced  and  hampered  by  the  obstruction  which 
obliged  him  to  unload  and  transport  to  the  head  of  the 
jam.  In  this,  however,  he  was  assisted  by  the  defendants' 
teams  and  men  along  a  road  or  trail  over  the  lands  of  the 
neighbouring  proprietors.    It  does  not  appear  that  he  was 
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Statement,  obliged  to  or  did  refuse  any  freight  commissions,  or  that 
he  was  compelled  to  expend  money  for  help  or  otherwise 
that  he  would  not  have  done  but  for  the  obstruction.  He 
did  not  apply  for  a  fisherman's  license  for  1896  because,  as 
he  stated,  of  the  obstruction,  but  he  admitted  that  he  had 
previously  stated  to  several  persons  that  he  did  not  intend 
to  do  any  more  fishing  himself,  and  it  appeared  that  he 
had  lost  a  great  part  of  his  nets  in  the  fall  of  1895.  If  he 
had  fished  he  could  have  taken  the  fish  up  to  the  head  of 
the  south  channel,  and  from  there  carried  them  to  the 
head  of  the  jam,  but  he  made  no  effort  to  fish  during  the 
year. 

At  the  trial  the  defendants  seem  to  have  relied  chiefly 
upon  their  claim  to  a  right  to  obstruct  the  stream  as  they 
had  done  founded  upon  the  extent  of  their  business  opera- 
tions and  the  benefit  accruing  from  them  to  the  settlers 
and  public  generally,  and  they  insisted  that  the  use  made 
by  them  of  the  stream  was  reasonable  under  the  circum- 
stances. 

The  learned  trial  Judge  determined  against  these  con- 
tentions. He  held  that  the  obstruction  was  not  reasonable  ; 
that  R.  S.  0.  (1887),  ch.  120,  did  not  authorize  such  user, 
which  was  in  substance  an  obstruction  of  the  river  and 
entire  prevention  of  navigation  during  the  whole  season  ; 
that  under  the  common  law  they  were  not  justified  in 
completely  obstructing  the  navigation  ;  that  they  were 
guilty  of  a  wrong,  and  that  the  plaintiff  was  entitled  to 
damages. 

He  considered  the  plaintiff  had  exaggerated  the  extent 
of  his  damages,  and  that  he  was  acting  liberally  by  him  in 
assessing  them  at  $100. 

The  appeal  was  argued  before  BuRTON,  C.  J.  0.,  Osler, 
Maclennan,  and  Moss,  J  J.  A.,  on  the  31st  of  March,  1898. 

Wallace  Neshitt,  for  the  appellants.  The  appellants 
have,  under  R.  S.  O.  (1887),  ch.  120  and  ch.  121,  a  statutory 
right  to  bring  logs  down  a  stream  of  this  kind,  and  having 
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exercised  the  right  reasonably  and  without  negligence  an  Argument, 
action  will  not  lie  :  Langstaf  v.  McRae  (1892),  22  O.  R.  78 
They  are  bound  to  do  only  what  ordinary  prudent  busi- 
ness management  requires  :  Harrison  v.  Southwark  and 
Vauxhall  Water  Co.,  [1891]  2  Ch.  at  p.  414.  At  any 
rate  the  plaintiff  has  not  suffered  special  injury  and  cannot 
sue  :  Fritz  v.  Hohson  (1880),  14  Ch.  "D.  542. 

A.  G.  Macdonell,  for  the  respondent.  The  plaintiff  has 
been  prevented  from  carrying  on  his  usual  occupation,  and 
has  thus  sustained  special  injury.  The  defendants  have 
no  statutory  rights  except  during  freshets :  Caldwell  v. 
McLaren  (1884),  9  App.  Cas.  392  ;  Crandell  v.  Mooney 
(1873),  23  CP  212;  and  they  have  used  the  river  for 
storing  logs  as  well  as  floating  theto,  and  are  not  protected. 
The  plaintif!"s  common  law  right  is  clear:  Angell  on 
Watercourses,  7th  ed  ,  sec.  555  ;  Coulson  and  Forbes'  Law 
of  Waters,  pp.  72,  96.  In  Langstaff  v.  McRae  (1892),  22 
O.  R.  78,  there  was  no  interference  with  navigation. 

Wallace  Neshitt,  in  reply. 

May  10th,  1898.    Osler,  J.A.  :— 

I  have  carefully  examined  the  provisions  of  the  two 
Acts  upon  which  the  defendants  relied  as  their  justification 
for  what  is  complained  of  in  this  action,  and  think  it  only 
necessary  to  say  that  I  find  nothing  in  either  of  them 
which  supports  their  contention.  The  Acts  are,  in  the  pre- 
sent Revised  Statutes,  ch.  142,  commonly  called  "  The  Rivers 
and  Streams  Act,"  and  ch.  143,  "  The  Saw  Logs  Driving 
Act."  Section  3  of  the  latter  Act  is  the  clause  chiefly  relied 
on,  but  it  expressly  provides  that  persons  putting  logs  into 
the  stream  shall  make  adequate  prevision  to  break  jams 
of  such  logs  and  clear  the  same  from  the  banks  and  shores 
with  reasonable  dispatch  and  run  and  drive  the  same  so  as 
not  to  unnecessarily  obstruct  the  floating  of  othei-  logs  or 
the  navigation  of  the  water.  What  the  defendants  have 
done  is  to  treat  the  stream  as  if  it  were  their  own  private 
property  and  to  use  it  for  the  whole  season  for  their  own 
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Judgment,  business  to  the  exclusion  of  every  body  else.    I  think  the 
OsLER,     finding  of  the  learned  Judge  that  they  had  made  an 
J.A.      unreasonable  use  of  the  stream  is  well  supported  by  the 
evidence.    I  refer  to  Grandell  v.  Mooney  (1873),  23  C.  P. 
212,  and  to  the  passage  cited  in  the  judgment  of  Gait,  J., 
from  Davis  v.  Winslow  (1863),  51  Me.  at  p.  297. 

The  question,  however,  whether  the  plaintiff  can  be  said 
to  have  suffered  damage  peculiar  to  himself  beyond  that 
suffered  by  the  rest  of  the  public  who  were  also  entitled 
to  use  the  river  for  any  purpose  has  to  be  considered. 
It  is  not  easy  to  reconcile  all  the  cases  which  have  been 
decided  on  this  subject,  that  is  as  to  what  is  sufficient  to 
cause  that  special  damage  which  entitles  a  person  in  the 
position  of  this  plaintiff  to  maintain  an  action.  Had 
the  obstruction  in  the  river  occurred  ex  adverso  his 
premises  and  thereby  prevented  his  access  to  and  from 
the  river  or  rendered  it  less  convenient  than  it  other- 
wise would  be,  the  case  would  have  presented  no  diffi- 
culty. Here,  however,  the  waterway  of  the  river  is 
open  to  and  from  the  riparian  land,  and  the  obstruction 
occurs  at  some  little  distance  from  the  latter,  though  it  is 
quite  as  effectual  to  interrupt  the  plaintiff's  substantial 
user  of  the  river  as  a  means  of  access  to  and  from  his 
land  and  to  and  from  the  larger  and  more  extensive  high- 
way into  which  the  river  leads  as  if  the  access  to  the 
actual  frontage  of  the  land  had  been  interrupted.  Never- 
theless, the  plaintiff's  user  of  the  river  has  been,  in  fact,  from 
time  to  time  actually  obstructed,  with  the  result  that  he 
has  been  compelled  to  unload  his  vessel  when  coming  up 
the  river  on  arriving  at  the  point  where  the  obstruction 
commenced,  and  then  to  portage  or  carry  his  goods  over- 
land until  he  could  enter  the  river  again  at  the  point 
where  it  ended  and  ship  them  again  into  another  vessel. 
This  appears  to  me  enough  to  constitute  that  damage 
peculiar  to  the  plaintiff  beyond  that  suffered  by  the  rest 
of  the  lieges  which  entitles  him  to  maintain  the  action  with- 
in the  principle  of  such  cases  as  Rose  v.  Miles  (1815),  4  M.  & 
-S.  101,  and  Grandell  v.  Mooney,  (1873),  23  C.  P.  212  ;  and  it 
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may  perhaps  also  be  sustained  on  the  principle  suggested  in  Judgment, 
the  judgment  of  the  Privy  Council  in  the  case  of  Bell  v.  Osler, 
Quebec  (1879),  5  App.  Cas.  84, 100,  the  access  to  and  from  the 
plaintiff's  frontage  being  for  most  practical  purposes  sub- 
stantially interrupted  by  the  obstruction,  though  it  occurs, 
in  fact,  at  some  distance  therefrom.  I  refer  also  to  Cham- 
berlain V.  West  End,  etc.,  R.  ^¥.  Co.  (1862),  2  B.  &  S.  605; 
Caledonian  K  W.  Co.  v.  Walkers  Trustees  (1882),  7  App. 
Cas.  259  :  Fritz  v.  Hobson  (1880),  14  Ch.  D.  542. 

The  case  of  Langstaf  v.  McRae,  (1892)  22  O.  Pv.  78,  was 
relied  on  by  the  defendants  as  shewing  that  they  would  not 
be  liable  in  the  absence  of  negligence.  It  is,  however,  an 
altogether  different  case  from  the  present.  There  the 
€onstruction  of  the  boom,  the  very  thing  which  caused  the 
damage,  was  made  lawful  by  statute  and  no  negligence 
was  shewn,  though  the  result  of  it  unfortunately  was  to 
overflow  the  plaintiff's  land  ;  therefore  no  action  lay.  Here, 
when  the  obstruction  of  the  river  by  the  logs  ceased  to  be 
reasonable  it  ceased  to  be  lawful,  and  therefore  under  the 
circumstances  of  special  damage  the  action  does  lie. 

For  these  reasons  I  am  of  opinion  that  the  appeal  should 
be  dismissed. 

Moss,  J.  A. : — 

I  agree  with  the  view  of  the  defendants'  position  under 
the  common  law  and  the  statutes  taken  by  the  learned  trial 
Judge. 

But  to  my  mind  the  most  formidable  objection  to  the 
plaintiff's  right  to  maintain  the  action  is  that  presented  by 
the  first  paragraph  of  the  statement  of  defence,  viz.,  that 
the  plaintiff  has  not  sustained  particular  damage. 

It  is  to  be  observed  that  the  obstruction  in  the  stream 
was  not  in  front  of  or  opposite  to  the  plaintiff's  property, 
and  did  not  therefore  interfere  with  his  immediate  access 
to  and  from  it  to  the  watei'.  His  rights  as  a  riparian  pro- 
prietor in  that  respect  were  not  touched.  He  was  able 
vto  take  boat  from  his  own  land  and  to  proceed  by  it  a 
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Judgment,  long  distance  down  the  stream  before  he  encountered  the 
Moss,  obstruction.  In  these  respects  his  case  is  different  from  the 
class  of  cases  of  which  Eose  v.  Groves  (1843),  5  Man.  &  Gr. 
613,  and  Lyon  v.  Fishmongers  Go.  (1876),  1  App.  Cas.  662, 
are  examples.  The  river  is  a  highway,  and  as  regards 
obstructions  there  appears  to  be  no  distinction  between  it 
and  a  highway  on  land.  And  it  is  well  settled  that  an 
obstruction  in  front  of  one's  own  premises,  preventing  or 
interfering  with  one's  access  to  or  from  the  highway,  gives 
a  special  or  peculiar  right  of  action. 

Nor  does  this  case  fall  exactly  within  the  class  represented 
by  Rose  v.  Miles  (1815),  4  M.  &  S.  101,  where  the  plaintiff 
while  proceeding  with  his  barges  laden  with  goods  along  a 
public  navigable  creek  encountered  a  barge  moored  across 
the  stream  by  the  defendant,  which  obstructed  the  navi- 
gation and  prevented  the  plaintiff  from  proceeding  with 
his  laden  barges,  and  he  was  compelled  to  convey  his 
goods  a  great  distance  over  land  and  incurred  expense  in 
their  carriage.  It  was  there  held  that  the  plaintiff  was  in 
occupation,  so  to  speak,  of  the  navigation.  He  had  com- 
menced his  course  upon  it,  and  was  in  the  act  of  using  it 
when  he  was  obstructed.  It  did  not  rest  merely  in  con- 
templation. 

The  decision  in  Cramdell  v.  Mooneij  (1873),  23  U.  G.  C. 
P.  212,  proceeds,  I  think,  upon  the  principle  of  Rose  v. 
Miles,  for  it  appears  from  the  report  that  although  the 
plaintiff  made  claim  for  obstructions  on  a  number  of  days, 
Kichards,  C.J.,  who  tried  the  case,  confined  the  claim  to 
the  7th  of  September,  on  which  day  the  defendant  placed 
a  boom  across  the  river,  and  thereby  prevented  the  plain- 
tiff*'s  steamer  on  her  return  from  her  daily  trip  to  Lindsay 
from  reaching  her  wharf,  and  allowed  damages  for  that 
day's  detention  only. 

The  plaintiff  has  not  shewn  any  depreciation  or  diminu- 
tion of  the  value  of  his  property  by  reason  of  the  obstruc- 
tion, such  as  indicated  in  Small  v.  Grand  Trunk  R.  W.  Co. 
(1857),  15  U.  C.  R.  283. 

Upon  the  facts  it  seems  to  be  brought  down  to  the  casesug- 
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gested  in  the  judgment  in  Bell  v.  Quebec  (1879),  5  App.  Cas.,  Judgment, 
at  p.  100,  where  the  following  language  is  used  :  "  Whether  Moss, 
an  obstruction  amounts  to  an  interference  with  the  access 
to  the  frontage  would  be  a  question  of  fact  to  be  deter- 
mined by  the  circumstances  of  each  particular  case.  When 
this  access  is  not  interrupted,  and  the  waterway  of  the  river 
is  open  to  the  riparian  land,  the  question  will  arise  for  deci- 
sion whether  the  right  of  action  of  the  riparian  proprietor  for 
a  distant  obstruction  in  the  river  can  be  based  on  higher 
or  other  ground  than  would  be  that  of  any  one  of  the  pub- 
lic using  the  river  and  sustaining  special  damage  ;  though 
his  being  such  proprietor  would  obviously  be  an  important 
element  in  the  question  whether  such  damage  had  in  fact 
been  sustained." 

This  language  of  the  judgment,  which  was  delivered  by 
Sir  Montague  E.  Smith,  who  had  been  engaged  as  counsel 
in  some  of  the  leading  cases  on  this  branch  of  the  law, 
seems  to  indicate  that  their  Lordships  were  of  opinion  that 
the  case  of  an  obstruction  which,  while  it  left  open  to  a 
riparian  proprietor  his  access  to  the  waterway,  cut  off  or 
materially  interfered  with  his  use  and  enjoyment  of  it  as 
a  highway,  was  one  in  which  peculiar  damage  might  be 
more  readily  sustained  and  easily  shewn,  than  by  one  not 
a  riparian  proprietor. 

Whether  in  such  case  the  plaintiff,  being  a  riparian  pro- 
prietor, must  shew  that  he  has  sustained  some  damage 
peculiar  to  himself,  his  trade  or  calling,  or  whether  inter- 
ference with  his  full  enjoyment  of  his  property,  apart  from 
mere  personal  inconvenience,  will  suffice,  is  left  undecided. 

In  Sioanson  v.  Mississijypi  and  Rum  River  Boom  Go. 
(1890),  42  Minn.  532  the  plaintiffs  were  the  owners  of  two 
tracts  of  land  on  the  Mississippi  river,  distant  about 
thirty-five  miles  from  each  other.  They  used  the  lower 
tract  as  a  yard  for  the  manufacture  of  brick,  and  upon  the 
other  they  had  stored  fire  wood  for  use  at  the  brickyard. 
The  charge  against  the  defendants  was  that  they  had 
wrongfully  interfered  with  and  obstructed  the  channel  of 
the  river  by  driving  piles  therein,  fastening  booms,  and 
34 — VOJ-.  XKV.  A.R. 
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Judgment,  detaining  large  quantities  o£  logs  therein,  "  thereby  abso- 
Moss,  lately  preventing  the  navigation  of  the  river  between  the 
plaintiffs'  two  tracts  of  land."  The  plaintiffs  alleged  that 
they  had  large  quantities  of  wood  stored  on  the  upper 
tract  which  they  contemplated  transporting  to  their  brick- 
yard below,  but  were  prevented  from  doing  so  by  these 
obstructions  to  navigation  and  were  compelled  to  leave  it 
in  the  upper  tract  for  over  a  year,  whereby  it  became 
injured  and  deteriorated.  They  further  alleged  that  by 
these  obstructions  they  were  prevented  from  transporting 
a  lot  of  wood  by  river  from  the  upper  to  the  lower  tract, 
and  were  compelled  to  take  it  out  of  the  river  at  a  point 
where  they  were  not  owners  of  the  shore  and  were  com- 
pelled to  pay  the  riparian  proprietor  the  sum  of  $50  for 
the  privilege  of  doing  so. 

The  Supreme  Court  of  the  State  held  that  these  facts 
constituted  no  cause  of  action — that  they  simply  shewed 
that  the  defendants  had  committed  a  public  nuisance  by 
obstructing  a  public  highway,  which  deprived  the  plain- 
tiffs of  the  cheapest  and  most  convenient  route  to  their 
brickyard. 

It  appears  to  me  that,  according  to  English  authority, 
the  plaintiffs  did  make  out  a  case  of  damage  peculiar  to 
themselves,  their  trade  or  calling:  W irderhottom  v.  Derby 
(1867),  L.  R.  2  Exch.  316,  yer  Kelly,  C.  B.,  at  p.  322.  Many 
of  the  cases  are  noted  in  vol.  16  of  the  American  and 
English  Encyclopaedia  of  Law,  at  p.  972,  under  the  head 
of  Nuisances. 

The  Minnesota  Court  note  that  it  was  not  shewn  that  the 
defendants  had  cut  off  all  access  to  the  plaintiffs'  property. 

Here,  upon  the  evidence,  it  seems  that  not  only  is  the 
river  a  highway  to  the  plaintiff's  premises,  but  it  is  the 
only  highway,  just  as  has  been  said  in  regard  to  some 
English  rivers  in  early  days,  that  "  In  some  parts  *  * 
rivers  were  not  only  highwaj^s,  but  they  were  the  only 
highways  (just  as  the  Irrawady  is  the  only  highway  in 
Burmah  at  the  present  day),  e.g.,  in  1372,  we  are  told  that 
the  Avon  between  Bath  and  Bristol  was  the  only  highway 
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Tby  which  victuals  could  be  brought,  there  being  no  land  Judgment, 
passage,  par  obstacle  de  marreys.    2  Kot.  Pari.  312."*  Moss, 

At  all  events,  during  the  season  of  navigation  it  is  the 
main  travelled  way,  much  more  convenient,  easy  of  access, 
and  pleasant  to  traverse,  than  any  other  way  from  the 
plaintiff's  house  to  the  waters  of  Lake  Superior,  over 
which  lies  his  course  to  Sault  Ste.  Marie  and  other  points 
of  traffic  or  trade. 

The  cutting  off  for  a  large  part  of  the  year  of  this  con- 
venient and  almost  necessary  mode  of  access  to  and  from 
the  lake  cannot  but  be  a  serious  inconvenience  and  dam- 
age to  a  resident  riparian  proprietor.  He  is  hampered  and 
hindered  not  merely  in  the  prosecution  of  his  business,  but 
in  the  transport  of  provisions  and  supplies  for  use  in  and 
about  his  household,  and  is  driven  to  troublesome  shifts 
for  overcoming  the  difficulty. 

The  injury  inflicted  is  as  great  for  the  time,  though 
not  as  permanent  in  its  character,  as  the  plaintiffs  were 
threatened  with  in  Spencer  v.  London  and  Birmingham 
R  W.  Co.  (1836),  8  Sim.  193,  and  Cook  v.  Mayor,  etc.,  of 
Bath  (1868),  L.  R.  6  Eq.  177.  These  were  cases  of  high- 
ways on  land,  but  in  Attorney-General  v.  Earl  of  Lons- 
dale (1868),  L.  R.  7  Eq.  377,  a  case  of  obstruction,  though 
not  complete  obstruction,  of  the  navigation  of  a  stream, 
they  were  applied  and  followed. 

It  is  injury  very  similar  in  character  to  that  for  which 
compensation  is  allowed  under  the  Land  Clauses  Acts  and 
the  Railway  Clauses  Acts,  where  an  obstruction  to  the 
highway  giving  the  most  convenient  access  to  and  from 
land  has  been  created. 

I  think  the  plaintiff  has  shewn  special  injury  not  com- 
mon ill  kind  to  the  whole  public,  and  that  the  damages 
awarded  are  reasonable  under  the  circumstances. 

Burton,  C.J.O.,  and  Maclennan,  J.A.,  concurred. 

Appeal  dismissed. 

R.  S.  C. 


*Extract  from  Opinion  of  Counsel  as  to  Public  Rights  in  Rivers  on  a 
•case  submitted  by' the  corporation  of  Nottingham,  March  30th,  1887. 
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Ward  v.  Wilbur. 

Lien — Vendor's  Lien — Performance  of  Agreement. 

In  the  absence  of  agreement  or  circumstances  operating  to  the  contrary  a 
vendor's  lien  arises  whenever  land  is  conveyed  in  consideration  of  acts 
to  be  done  by  the  grantee  ;  the  right  is  not  limited  to  cases  of  convey* 
ance  for  a  money  consideration. 

Where,  therefore,  upon  the  partition  of  a  piece  of  land  held  by  tenants  in 
common,  one  grantee,  as  part  of  the  consideration  for  his  grant, 
covenanted  to  obtain  for  the  other  tenants  in  common  a  release  of  the 
contingent  interest  of  two  persons  in  the  land  conveyed  to  them,  it 
was  held  that  a  lien  attached  upon  the  portion  conveyed  to  him  for  the 
due  performance  of  this  covenant. 

Judgment  of  Robertson,  J.,  affirmed. 

Statement.  This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  Robertson,  J. 

The  action  was  brought  to  reform  an  agreement  for  par- 
tition and  the  deeds  executed  in  pursuance  thereof,  and 
for  a  declaration  of  a  right  to  lien  and  in  it  were  involved 
several  questions  as  to  the  construction  of  wills  under 
which  the  parties  obtained  title  to  the  land  in  question. 

The  agreement  in  question  contained  a  provision  that 
the  defendant  Mrs.  Wilbur  would  pay  to  her  two  children 
legacies  payable  to  them  and  charged  upon  the  land, 
and  would  procure  from  them  upon  their  attaining  their 
majority,  deeds  of  quit  claim  to  the  plaintiff  of  certain 
contingent  interests  in  the  part  of  the  land  allotted  to  the 
plaintiff,  and  the  chief  contest  was  as  to  the  extent  and 
effect  of  a  further  provision  that  the  plaintiff  should  have 
a  charge  upon  the  part  of  the  land  allotted  to  the  defen- 
dant Mrs.  Wilbur.  The  land  had,  before  action,  been  con- 
veyed by  Mrs.  Wilbur  to  the  defendants  the  Greens.  The 
action  was  tried  at  St.  Thomas,  on  the  29th  of  April,  1897, 
before  Robertson,  J,,  who  on  the  28th  of  May,  1897,  gave 
judgment  in  the  plaintiff's  favour. 

The  appeal  was  argued  before  Burton,  C.J.O.,  Osler, 
Maclennan,  and  Moss,  J  J.  A.,  on  the  2nd  and  3rd  of 
February,  1898. 
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W.  E.  Gundy,  for  the  appellants,  the  Greens.  'Judgment 
J.  M.  Glenn,  for  the  appellants,  the  Wilburs.  Maclennan, 
J.  A.  Robinson,  for  the  respondent.  '^-^* 

May  10th,  1898.    Maclennan,  J.A.  :— 

[The  learned  Judge  stated  the  facts  and  discussed  the 
evidence,  and  came  to  the  conclusion  that  the  deed  in 
question  did  not  in  terms  give  a  lien  for  the  performance 
of  the  agreement  to  procure  the  deeds  of  quit  claim.] 

But  the  further  question  arises,  whether  there  is  not  a 
lien  upon  the  undivided  share  of  the  land  conveyed  by  the 
plaintiff  to  Mrs.  Wilbur  for  the  procurement  of  the  quit 
claims,  on  the  ground  that  her  agreement  to  procure  them 
v^as  part  of  the  consideration.    A  vendor's  lien  does  not 
depend  on  the  agreement  of  the  parties,  and  it  exists 
unless  there  is  an  agreement  or  understanding  to  the  con- 
trary, or  unless  the  circumstances  of  the  case  are  inconsis- 
tent -with.  it.    It  may  be  enforced  where  the  money  has 
not  been  paid  in  fact,  notwithstanding  an  acknowledg- 
ment of  payment  in  the  body  of  the  conveyance,  or 
endorsed  upon  it.    The  cases  in  England  are  collected  in  the 
last  (7th)  edition  of  W.  &  T.  L.  C,  vol  2,  p.  926,  under  the 
leading  case  of  Mackreth  v.  Symmons,  and  see  2  Dart's  V, 
&  P.,  6th  ed.,  p.  824  et  seq.,  Sugden's  V.  &  P.,  14th  ed.,  p. 
670.    I  have  examined  many  of  the  decided  cases  and  so 
far  as  I  have  been  able  to  discover,  either  in  the  text  books 
or  the  reports,  the  liens  which  have  been  recognized  and 
enforced  have  been  almost  without  exception  for  money, 
which  in  some  form  or  other  was  the  consideration,  or  part 
of  it,  for  the  conveyance.    The  only  exception  which  I  have 
found  in  the  English  books  is  the  case  of  Richardson  v, 
McGausland  (1817),  Beat.  457,  before  Lord  Manners,  Lord 
Chancellor  of  Ireland,  where  a  lady,  tenant  for  life  of  a 
house  and  land,  conveyed  it  to  her  son,  the  remainderman, 
in  consideration  of  his  paying  the  rent  of  another  house  for 
her,  and  supplying  her  with  a  sufficient  quantity  of  hay 
and  corn,  and  her  lien  not  only  for  the  rent  of  the  house 
but  for  the  supply  of  hay  and  corn  was  established. 
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Judgment.  That  case  is  cited  as  an  authority  and  without  any 
Maclennan,  adverse  comment  or  observation  by  Lord  St.  Leonards  in 
J-^'  a  long  note  on  the  subject  of  vendor's  liens  at  p.  676  o£  the 
last  (14th)  edition  of  his  work  on  Vendors  and  Purchasers, 
every  line  of  which,  he  says  in  his  preface,  was  written  by 
himself.  It  was  also  relied  on  in  Paine  v.  Chapman 
(1857),  6  Gr.  338,  in  our  own  Court  of  Chancery  in  1857, 
before  Esten  and  Spragge,  V-CC,  on  demurrer,  in  which 
it  was  held  that  a  lien  might  be  declared  in  a  case  in  which 
land  had  been  conveyed  in  consideration  of  the  grantee 
agreeing  to  maintain  the  plaintiff  and  to  provide  her  with 
washing,  lodging,  wearing  apparel  and  other  necessaries  ; 
which  was  also  secured  by  a  bond  executed  by  him  for  the 
purpose.  The  case  afterwards  came  on  for  trial  before  the 
late  Chancellor  Blake,  7  Gr.  179,  who  affirmed  the  decision 
on  demurrer,  and  added  that  he  thought  Richardson  v. 
McCausland  was  expressly  in  point. 

It  is  to  be  noted  also  that  the  present  Chief  Justice  of 
Canada,  Sir  Henry  Strong,  was  counsel  for  the  defendants 
both  on  the  argument  of  the  demurrer,  and  at  the  hearing 
of  the  cause.  I  am  aware  that  Paine  v.  Chapman,  has 
been  followed  in  several  similar  cases,  but  I  have  not  found 
that  it  has  ever  been  considered  or  referred  to  in  this 
Court,  except  in  Mason  v.  Agricultural  Mutual  Assurance 
Association  (1868),  18  C.  P.  19,  in  which,  at  page  29,  it  is 
referred  to  by  Mowat,  V-C,  as  a  case  which  had  often 
been  acted  upon,  even  at  that  early  period,  and  had  been 
acquiesced  in.  An  English  case  of  Matthew  v.  Botuler 
(1847),  6  Ha.  110,  is  referred  to  by  Spragge,  V-C,  in 
Paine  v.  Chapman,  but  it  does  not  afford  much,  if 
any,  assistance.  The  consideration  in  that  case  for  a  sale 
of  leasehold  property  was  a  payment  of  fifteen  shillings 
per  week  for  life,  the  vendee  covenanting  that  he  would 
pay  that,  and  also  the  ground  rent,  that  he  would  insure 
against  fire,  keep  the  premises  in  repair,  and  otherwise 
perform  the  covenants  in  the  head-lease  and  indemnify 
the  vendor  in  respect  thereof  The  prayer  of  the  bill, 
however,  is  stated  to  have  been  only  to  establish  a  lien  for 
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the  weekly  payments  past  and  future  and  to  recover  the  Judgment, 
amount  of  the  rents.  Sir  James  Ingram  decided  that  maclennan, 
the  plaintiff  was  entitled  to  the  lien  claimed  by  her 
bill,  remarking  that  the  purpose  of  the  covenants  to 
uphold  the  propei-ty  could  scarcely  be  understood  unless 
the  property  was  intended  to  constitute  a  security.  In 
MacJcreth  v.  Symmons  (1808),  1  W.  &  T.  L.  C,  6th  ed.,  at 
p.  363,  Lord  Eldon  says,  the  principle  "goes  upon  this, 
that  a  person  having  got  the  estate  of  another,  shall  not, 
as  between  them,  keep  it,  and  not  pay  the  consideration." 
Now  that  principle  is  as  ap[)licable  to  Mrs.  Wilbur's 
agreement  to  procure  the  quit  claims  as  to  the  money  she 
was  to  pay  for  owelty  or  the  legacies  which  she  agreed  to 
pay  to  her  children,  and  the  lien  ought  to  attach  in  respect 
of  the  one  as  readily  as  of  the  others  in  the  absence  of 
agreement  to  the  contrary.  No  doubt  it  is  easier  to 
enforce  a  lien  for  a  plain  money  demand  than  one  for 
breach  of  such  a  covenant  as  this  but  the  difficulty  is  not 
insuperable.  The  damages  may  be  ascertained  by  a  refer- 
ence to  the  Master,  as  must  have  been  done  in  the  case  in 
Ireland,  and  as  has  been  the  practice  here  in  cases  like 
Paine  v.  Chapman. 

I  am,  therefore,  of  opinion  that  the  plaintiff  is  entitled  to 
a  vendor's  lien  for  the  fulfilment  of  Mrs.  Wilbur's  acrree- 
ment  to  procure  quit  claims  from  her  children.  The  judg- 
ment has  given  a  lien  upon  Mrs.  Wilbur's  whole  allotment* 
But  I  think  that  is  plainly  wrong ;  it  ought  to  be  confined 
to  the  undivided  share  of  the  land  which  belonofed  to  the 
plaintiff,  and  which  passed  to  Mrs.  Wilbur  by  the  partition 
deed.  That  makes  it  necessary  to  consider  what  the 
plaintiff's  undivided  share  in  the  land  was,  at  and  before 
the  execution  of  the  deeds. 

[The  learned  Judge  then  dealt  with  the  various  questions 
of  title.] 

Moss,  J  .A. : — 

[The  learned  Judge  stated  the  facts  and  discussed  the 
evidence  and  came  to  the  conclusion  that  the  wordino-  of 
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Judgment,  the  deed  was  sufficiently  wide  to  give  a  lien  for  the  per- 
Moss,      formance  of  the  agreement  to  procure  deeds  of  quit  claim.] 

If  there  had  been  no  agreement  whatever  for  a  lien  I 
should  have  been  disposed  to  think  the  case  was  one 
in  which  there  might  exist  a  vendor's  lien  for  unpaid 
purchase  money.  The  case  may  be  likened  to  one  of 
exchange  of  properties,  one  of  which  has  an  encumbrance 
upon  it  which  the  grantee  agrees  to  pay  off.  In  case  of 
default  on  his  part  and  his  grantor  being  obliged  to  pay, 
the  latter  would  be  entitled  to  a  lien  as  for  unpaid  purchase 
money  upon  the  land  he  had  conveyed  :  Seney  v.  Porter 
(1866),  12  Gr.  546.  Or  it  may  be  likened  to  the  case  of  a 
convej^ance  in  consideration  of  the  supply  of  provisions, 
etc.,  to  the  grantor  with  a  bond  securing  performance. 
Upon  default  the  grantor  would  be  entitled  to  have  the 
obligation  stand  as  a  lien  as  for  unpaid  purchase  money : 
Paine  v.  Chapman  (1857),  6  Gr.  338.  These  liens  would 
be  enforceable  against  the  lands  in  the  hands  of  a  pur- 
chaser for -value  if  he  had  notice  of  the  claims,  and  in  this 
case  notice  is  established. 

In  the  view  I  have  taken  it  does  not  seem  necessary  to 
reform  any  of  the  instruments  or  to  make  any  reference  to 
the  Master  to  ascertain  the  amount  with  which  the  twenty- 
five  acres  is  to  stand  charged. 

It  will  be  sufficient  to  declare  the  plaintiff  entitled  to  a 
lien  on  the  twenty-five  acres  to  the  extent  of  $400  until 
the  defendants  have  procured  and  delivered  to  her  quit 
claim  deeds  from  the  two  Wilbur  children  of  any  interest 
they  may  have  in  the  plaintiff's  fifty  acres. 

With  these  variations  the  judgment  should  be  affirmed 
and  the  appeal  dismissed  with  costs. 

Burton,  C.J.O.,  and  Osler,  J.A.,  concurred  with 
Moss,  J. A. 

Appeal  disinissed. 


R.  s.  C. 
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In  re  Curry,  Curry  v.  Curry. 
CiTRRY  V.  Curry. 

Improvements  on  Land — Tenants  in  Common — Allowances — Interest — 
Practice — Master's  Office — A ccounts. 

A  tenant  in  common  who  holds  possession,  manages,  and  receives  the  rent 
of,  the  common  property,  which  is  subject  to  an  encumbrance,  is  enti- 
tled when  called  on  for  an  account  by  his  co-tenant,  to  be  allowed  for 
advances  properly  and  reasonably  made  by  him,  for  repairs  and  im- 
provements, and  for  principal  and  interest  on  the  encumbrance,  with 
interest  from  the  time  the  advances  are  made. 

The  mode  of  taking  the  account  and  computing  interest  discussed. 

•Judgment  of  Street,  J.,  affirmed. 

Where  accounts  are  brought  into  the  Master's  office  by  the  accounting 
party,  with  the  vouchers  and  the  usual  affidavit  of  verification,  and  no 
notice  of  objection  is  given,  the  accounts  are  taken  to  be  sufficiently 
proved. 

-Judgment  of  Street,  J.,  17  P.  R.  379,  affirmed. 

These  were  appeals  from  judgments  of  Street,  J.  Statement* 
The  tirst  action  was  brought  by  John  Curry,  surviving 
•executor  of  the  estate  of  the  late  James  R.  Curry,  for  the 
administration  of  his  estate.  The  second  action  was 
brought  by  Cora  Curry  and  her  mother  against  John  Curry 
and  his  brother  William  George  Curry,  for  an  account  of 
their  dealings  with  the  estate  of  their  mother,  Mrs.  Glen. 
A  reference  was  directed  to  the  Master  of  the  Supreme 
Court  of  Judicature  for  Ontario  at  Windsor  and  the 
accounts  were  taken  by  him.  Cora  Curry  and  her  mother 
appealed  from  his  reports  in  respect  of  six  sets  of  items, 
and  Street,  J.,  who  heard  the  appeals,  gave  judgment  in 
their  favour  upon  one  point  and  aflfirmed  the  reports  in 
other  respects.  His  judgment  is  reported  in  part  in 
17  P.  R.  379.  He  decided  that  interest  should  b*e  allowed 
upon  advances  properly  made,  and  as  to  the  mode  of  com- 
puting it  proceeded  as  follows  : — 

The  manner  in  which  the  Master  has  taken  the  account 
IS  also  challenged.  It  is  argued  that  it  was  improper  to 
take  it  with  "  rests  "  at  all,  and  that  the  proper  mode  of 
taking  the  account,  if  interest  were  allowed  at  all,  was  to 
have  calculated  interest  upon  each  sum  paid  out  from  the 
35 — VOL.  XXV.  A.R. 
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Statement,  time  it  was  paid  until  the  present  time  and  have  added  the 
total  sum  thus  arrived  at  for  interest  to  the  total  sums 
paid  out,  as  constituting  one  side  of  the  account,  and  then 
to  have  calculated  interest  upon  each  sum  received  from  the 
date  of  its  receipt  to  the  present  time  and  to  have  added 
the  total  sums  thus  arrived  at  for  interest  to  the  total  sums 
received,  as  constituting  the  other  side  of  the  account,  li^ 
was  said  that  any  other  mode  of  taking  the  account  would 
be  to  allow  compound  interest. 

The  proper  method  of  taking  an  account  of  this  kind 
in  cases  of  loans  and  the  reasons  for  not  taking  it  in  the 
way  contended  for  by  the  defendants  here  are  clearly 
pointed  out  by  the  late  Sir  John  Beverley  Robinson,  C.J., 
in  McGregor  v.  Gaulin  (1848),  4  U.  C.  R.  378.  It  is  there 
held  that  a  creditor  is  entitled  to  treat  payments  made  on 
account  of  a  loan  as  going  first  in  reduction  of  overdue 
interest  and  it  is  pointed  out,  that  in  a  long  account  where 
payments  made  do  not  exceed  the  interest  due  at  the  time 
they  are  made  the  method  contended  for  by  the  defendants 
here  would  result  in  the  wiping  out  of  the  principal.  Take 
for  instance  a  loan  made  in  July,  1877,  of  $1,000  at  10% 
and  three  payments  of  sums  equal  to  the  accrued  interest 
say  of  $500  each  made  in  July,  1882,  July,  1887,  and  July, 
1892 ;  the  result  would  be  that  under  the  mode  of  calcula- 
tion urged  by  the  defendants  the  whole  debt,  both  prin- 
cipal and  interest,  would  be  wiped  out  in  July,  1897,  as 


the  following  account  shews : 
1877. 

July,  To  principal  advanced   $1,000 

1897. 

July,  To  20  years  int.  at  10%   $2,000 


$3,000 

1882. 

July,  By  payment  5  yrs.  int.  at  10%    $500 

By  int.  to  July,  1897,  on  it  (15  yrs.)  . .  750 

1887. 

July,  By  payment  5  yrs.  int.  at  10%    500 

By  int.  to  July,  1897,  on  it  (10  yrs.)  ..  500 
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1892. 


Statement. 


July,  By  payment  5  yrs.  int.  at  10%   .  . 
By  int.  to  July,  1897,  on  it  (5  yrs.) 


500 
250 


$3000 


On  the  other  hand  by  treating  tlie  sums  paid  as  applied 
in  payment  of  the  interest  due  at  the  time  they  were  paid, 
which  is  held  to  be  the  proper  method,  the  account  would 
shew  the  whole  principal  unpaid  with  interest  from  July, 
1892,  without  any  compound  interest  being  charged.  This 
question  also  was  raised  in  Menzies  v.  Ridley  (1851),  2  Gr. 
544,  and  the  method  of  calculation  laid  down  as  correct  in 
the  case  of  loans  of  money  in  McGregor  v.  Gaulin  (1848), 
4  U.  C.  B.  378,  was  adopted  as  the  proper  method  to  apply 
to  the  case  of  an  executor  who  has  made  advances  out  of 
his  own  pocket  upon  which  he  is  allowed  interest :  see 
page  551  of  the  report  of  that  case. 

Compound  interest  is  not  to  be  allowed,  and  to  make 
my  meaning  clear  I  will  point  out  that  where  a  payment 
is  made  and  a  balance  is  struck  it  is  improper  to  treat  the 
whole  balance  as  principal  unless  the  payment  made  is 
sufficient  to  satisfy  all  the  interest  charged  to  the  date  of 
the  payment ;  so  that  a  balance  should  not  be  struck  for 
the  purpose  of  recommencing  the  computation  of  interest 
until  payments  have  been  received  sufficient  to  extinguish 
the  interest  to  date.  As  the  Master  is  said  to  have  taken 
this  account  with  half-yearly  rests  at  the  rate  of  7  per 
cent,  the  account  must  be  referred]back  to  him  to  be  taken 
upon  the  basis  I  have  indicated,  and  in  taking  it,  the  rests 
should  be  made  at  intervals  of  not  less  than  a  year. 

Cora  Curry  and  her  mother  then  appealed  to  this  Court,, 
and  John  Curry  and  William  George  Curry  also  appealed, 
as  to  the  point  decided  adversely  to  them,  and  the  appeals 
were  argued  before  Burton,  C.J.O.,  Osler,  Maclennan, 
and  Moss,  JJ.A.,  on  the  9th  of  November,  1897,  and  the 
five  following  juridical  days. 
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Statement.      McCarthy,  Q.C.,  and  0.  E.  Fleming,  for  Cora  Curry,  et  al. 

8.  H.  Blake,  Q.C.,  and  R.  Sutherland,  for  John  Curry, 
et  al. 

Many  of  the  points  in  question  are  not  of  general 
interest.  The  facts  and  arguments  upon  the  points  which 
are  of  general  interest  are  stated  in  the  portions  of  the 
judgments  now  reported. 

May  10th,  1898.    Burton,  C.J.O.  :— 

In  this  unfortunate  litigation  there  are  no  less  than  five 
appeals  by  Cora  Curry  and  her  mother  against  the  Master's 
report  which  have  been  exhaustively  dealt  with  by  my 
learned  brother  Street  in  his  very  able  judgment.  His 
judgment  in  all  the  five  cases  was  brought  by  appeal  to 
this  Court  and  occupied  several  days  in  the  argument. 

I  agree  with  my  learned  brothers  that  in  each  of  these 
five  cases  the  appeals  should  be  dismissed  and  I  cannot 
profitably  add  to  the  reasons  given  by  them  in  coming  to 
that  conclusion  beyond  this  that  in  two  at  least  of  the 
cases  the  questions  should  have  been  raised  and  disposed 
of  in  the  Master's  office  and  not  having  been  raised  should 
not  now  be  given  effect  to.  It  is  obvious  I  think  that  the 
points  now  raised  were  not  thought  of  or  intended  to  be 
raised  then  and  that  their  now  being  taken  was  an  after- 
thought, and  the  objections  being  without  merits  ought 
not  to  be  given  effect  to  unless  we  are  compelled  to  do  so. 

[The  learned  Chief  Justice  then  dealt  with  the  appeal  of 
John  Curry  and  came  to  the  conclusion  that  it  also  should 
be  dismissed.] 

Osler,  J.A.  : — 

I  also  am  of  opinion  that  these  appeals  should  be  dis- 
missed. I  have  had  some  hesitation  in  coming  to  this  con- 
clusion in  regard  to  the  appeal  on  the  question  of  interest, 
but  on  the  whole  I  do  not  see  my  way  to  differ  from  the 
conclusion  arrived  at  by  the  other  members  of  the  Court. 
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Maclennan,  J. a.  : — 


Judgment. 


Maclennan, 
J.  A. 


On  the  1st  of  January,  1887,  Emma  Glen  died  intestate, 
being  the  owner  of  the  land  and  buildings  in  the  town  of 
Windsor  called  the  Curry  block,  consisting  of  stores  and 
offices.  Mrs.  Glen  was  a  widow  who  had  been  twice 
married,  and  she  left  her  surviving  two  sons,  the  defen- 
dants John  and  William  G.  Curry,  and  the  plaintiff  Cora 
Curry,  the  only  child  of  a  deceased  son,  James  Curry.  At 
Mrs.  Glen's  death  the  Curry  block  was  subject  to  a  mort- 
gage made  by  her  to  the  London  and  Canadian  Loan  Com- 
pany on  the  24th  of  August,  1877,  on  which  17,000  was  over- 
due bearing  interest  at  8  per  cent,  per  annum.  At  Mrs. 
Glen's  death  Cora  Curry  was  an  infant  and  she  only  attained 
her  majority  in  1895.  In  his  mother's  lifetime  the  defen- 
dant John  acted  as  her  agent  with  respect  to  the  Curry 
block,  and  upon  her  death  he  continued  his  management 
and  collected  the  rents,  paid  taxes,  kept  down  the  interest 
on  the  mortgage,  and  by  the  month  of  August,  1895,  had 
reduced  the  principal  debt  to  $3,500.  During  the  same 
period  the  defendant  John  had  also  made  considerable 
substantial  repairs  upon  the  property  which  he  paid  for 
out  of  the  rents  which  he  had  received.  No  personal 
representative  of  Mrs.  Glen's  estate  had  ever  been 
appointed,  and  on  the  16th  of  January,  1896,  a  judgment 
was  pronounced  in  the  present  action  declaring  "  that  the 
defendant  John  should,  as  executor  de  son  tort  of  the 
estate  of  the  late  Emma  Glen,  account  as  hereinafter 
directed  for  this  purpose  and  for  the  final  winding-up  of 
the  estate  of  the  said  Emma  Glen;  that  all  necessary 
enquiries  be  made  and  accounts  taken,  costs  taxed,  and 
proceedings  had  for  the  administration  and  final  winding- 
up  of  the  personal  and  real  estate  of  the  said  Emma  Glen, 
and  for  the  adjustment  of  the  rights  of  all  parties  inter- 
ested therein,  by  the  Master  of  this  Court  at  the  city  of 
Windsor."  The  judgment  further  ordered  "  that  all  bal- 
ances which  might  be  found  due  from  the  defendants  or 
either  of  them  to  the  said  estate  shal]  be  forthwith,  after 
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Judgment,  the  same  shall  have  been  ascertained  as  aforesaid,  paid 
Maclennan,  into  Court  to  the  credit  of  this  action  subject  to  the 
J. A.  further  order  of  the  Court."  In  pursuance  of  this  judg- 
ment John  Curry  brought  into  the  Master's  office  an 
account  of  the  rents  of  the  Curry  block  received  by  him 
from  the  death  of  Mrs.  Glen  to  the  date  of  the  judgment, 
and  also  an  account  of  his  disbursements  made  by  him 
during  the  same  period  for  repairs  of  the  buildings,  paint- 
ing, glazing,  papering,  plastering,  etc.,  also  for  payments 
on  account  of  principal  and  interest  upon  the  mortgage 
made  by  Mrs.  Glen,  and  for  insurance  premiums  as  required 
by  the  terms  of  the  mortgage.  This  account  was  pro- 
ceeded with  before  the  Master,  in  the  presence  of  the 
plaintiffs'  solicitor,  without  any  objection  as  to  its  being 
within  the  terms  of  the  reference,  and  also  without  any 
objection  to  the  defendant  John  (^urry's  right  to  be 
allowed  for  repairs  or  improvements  as  against  the  rents 
which  he  had  received,  and  those  items  were  duly  vouched 
to  the  satisfaction  of  the  plaintiffs'  solicitor  and  of  the 
Master  and  were  allowed.  The  Master's  report  is  dated  the 
10th  of  November,  1896,  and  finds  that  the  rents  received 
by  John  Curry  from  the  death  of  his  mother  to  the  6th 
of  February,  1896,  amounted  to  the  sum  of  $20,634.41  and 
that  he  was  entitled  to  be  allowed  the  sum  of  $16,331.14, 
leaving  a  balance  to  be  accounted  for  of  $4,303.27.  The 
plaintiff  appealed  from  this  finding  of  the  Master  on  the 
25th  of  November,  1896,  on  the  ground  that  there  was  no 
evidence  to  support  it  in  respect  of  about  160  items 
"  expended  in  permanent  improvements  "  and  which  should 
be  disallowed.  The  appeal  came  on  to  be  heard  before 
Street,  J.,  when  the  appellant  asked  for  leave  to  object  to 
the  report  on  the  further  ground  that  the  expenditure  for 
repairs  and  improvements  was  not  made  on  account  of  the 
intestate's  estate,  and  was  made  without  the  privity  or 
authority  of  the  plaintiff  as  a  tenant  in  common  of  the 
Curry  block.  The  learned  Judge  did  not  in  terms  either 
Q-rant  or  refuse  the  leave  thus  asked,  but  he  dismissed  the 
.  appeal  on  the  merits,  holding  that,  having  regard  to  the 
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statement  of  claim  and  the  terms  of  the  judgment,  and  to  Judgment, 
what  had  passed  in  the  Master's  office,  and  to  the  law  of  Maclennan, 
the  case,  the  allowance  of  the  items  objected  to  was 
proper.    It  is  this  decision  of  mj  brother  Street  which  is 
the  subject  of  the  first  appeal  by  the  plaintiff  Cora  Curry. 

The  same  objections  were  urged  before  us  as  before  Mr. 
Justice  Street.  The  objection  that  the  rent  account  was  not 
within  the  reference  is  not  I  think  tenable.  No  doubt  upon 
Mrs.  Glen's  death  the  land  descended  to  her  heirs  and  was 
no  longer  her  estate,  but  the  judgment  expressly  v 
authorizes  the  administration  and  final  winding-up  of  her 
real  estate  as  well  as  of  her  personal  estate,  meaning  of 
course  the  real  and  personal  estate  which  had  been  hers  at 
her  death.  The  Curry  block  was  subject  to  a  large  mort- 
gage made  by  the  intestate,  and  it  was  quite  competent 
for  the  parties  to  require  it  to  be  sold  by  the  Master  for 
the  payment  of  the  debt.  By  statute  the  land  was  the 
primary  fund  for  its  payment,  but  that  is  only  so  as  be- 
tween the  persons  entitled  to  the  land  and  those  entitled 
to  the  personalty.  The  general  personal  estate  was  not 
discharged,  and  the  intestate's  personal  estate  could  not  be 
fully  administered  and  finally  wound  up  without  payment 
of  her  debts  including  the  mortgage.  But  even  if  the  land 
and  the  rents  collected  therefrom  were  not  strictly  within 
the  reference,  it  was  too  late  to  take  that  objection  after  the 
account  had  been  brought  in  and  proceeded  with,  and 
vouched  and  reported  upon  by  the  Master,  in  the  presence 
of  all  parties  interested  and  without  any  objection,  and, 
as  pointed  out  by  Mr.  Justice  Street,  the  statement  of  claim 
asks  for  this  very  account,  and  the  judgment  must  there- 
fore have  been  intended  to  grant  what  was  so  asked  for. 

For  the  purpose  of  deciding  the  appeal  on  its  merits  it 
is  necessary  to  have  regard  to  all  the  circumstances.  The 
plaintiff,  and  the  defendants  John  and  William,  became 
tenants  in  common  of  the  land  in  equal  shares  at  Mrs. 
Glen's  death,  and  it  was  encumbered  by  a  mortgage  for 
$7,000  with  interest  at  eight  per  cent.,  with  a  covenant  for 
insurance,  and  it  was  overdue.    The  mortgage  having 
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Judgment,  been  made  by  the  intestate  every  part  of  the  debt  was  a 
Maclennan,  charge  upon  the  whole  estate,  and  there  was  no  right  of 
J.A.  redemption  of  an  undivided  share :  Waugh  v.  Land 
(1815),  Geo.  Cooper  130;  Wynne  v.  Sty  an  (1847),  2  Ph. 
■  at  p.  306  ;  Harper  v.  Godsell  (1870),  L.  R.  5  Q.  B.  422. 
Some  rents  iiad  accrued  and  were  still  unpaid  at  the 
death,  and  there  was  an  overdrawn  account  of  the 
intestate  at  the  bank.  The  defendant  John  continued 
to  collect  the  rents  as  he  had  been  doing  before,  and 
after  paying  the  overdraft  at  the  bank,  almost  the  first 
thing  he  did  was  to  pay  the  sum  of  $255  for  interest 
and  $500  on  account  of  principal  money  upon  the 
mortgage.  He  paid  the  interest  regularly  afterwards, 
half-yearly,  and  also  the  annual  premium  of  insurance 
required  by  the  mortgage  deed,  and  at  different  times 
made  further  payments  on  account  of  principal  money  so 
that  when  the  account  was  taken  he  had  kept  down  the 
interest  and  had  reduced  the  mortgage  debt  to  $3,500. 
He  also  out  of  the  rents  paid  the  taxes  and  made  the 
repairs  and  improvements  upon  the  buildings,  the  expendi- 
ture upon  which  is  the  subject  of  this  appeal.  I  have 
looked  at  the  items  objected  to  and  find  they  include  nine 
payments  of  insurance  and  two  payments  of  interest  on 
the  mortgage  and  the  other  items  may  all  without  much 
difficulty  be  described  as  ordinary  repairs.  They  are  for 
painting,  papering,  glazing,  plastering,  and  other  like 
charges  incidental  to  the  ownership  of  house  property.  Of 
the  164  items  the  only  one  which  could  be  said  not  to  be 
an  ordinary  repair,  is  a  charge  for  plate  glass  amounting 
to  $129.  The  largest  item  of  any  kind  is  $249  for  lumber. 
There  are  only  two  items  over  $200,  and  only  three  others 
exceeding  $100.  There  were  as  many  as  sixteen  different 
tenants,  perhaps  more,  at  Mrs.  Glen's  death.  The  annual 
rents  received  at  that  time  were  about  $1,600,  and  during 
the  last  year  about  double  that  sum,  an  average  of  $2,380 
per  annum  for  nearly  nine  years. 

On  these  facts  there  are  several  grounds  on  which  I  am 
clearly  of  opinion  that  the  judgment  ought  to  be  main- 
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tained  and  the  appeal  dismissed.  The  claim  to  be  allowed  Judgment, 
for  the  repairs  and  improvements  in  question  is  most  just  in  Maclennan, 
itself.  It  is  proved  that  they  were  made  in  order  to  retain 
tenants  who  would  probably  have  gone  out  unless  they  were 
made,  and  that  the  effect  was  not  only  to  retain  the  ten- 
ants, but  to  obtain  increased  rent.  When,  therefore,  the  ob- 
jection to  their  allowance  was  not  made  before  the  Master, 
nor  even  taken  on  the  original  notice  of  appeal  against  his 
report,  and  when  the  learned  Judge  did  not  in  terms  grant 
the  motion  to  amend  the  notice  of  appeal,  I  do  not  think  w^e 
should  be  promoting  the  very  right  and  justice  of  the  case 
by  allowing  such  an  amendment  now. 

There  are,  however,  other  grounds  on  which  the  appeal 
must  be  dismissed.  As  I  have  pointed  out,  the  mortgage 
made  by  Mrs.  Glen  w^as  overdue  when  she  died,  and  very 
soon  afterwards  John  paid  $755  on  account  of  principal 
and  interest,  paid  the  interest  regularly  afterwards,  and 
reduced  the  principal  money  from  $7,000  to  $3,500.  The 
whole  land  was  a  security  for  every  part  of  the  mortgage 
debt,  and  every  paj^ment  he  made  gave  him  a  charge  upon 
the  plaintiff's  undivided  share  of  the  land  for  her  share  of 
the  payment,  and  he  became  in  equity  a  mortgagee  in 
possession  of  the  plaintiff's  share  :  see  Pelly  v.  Bascombe 
(1863),  4  Gif.  at  p.  395.  It  makes  no  difference  that  he 
had  no  conveyance  and  had  not  the  legal  estate.  A  second 
mortgagee  never  has  the  legal  estate.  That  being  his  posi- 
tion he  could  do  all  those  things  in  the  way  of  repairs  and 
improvements  which  a  legal  mortgagee  in  possession  could 
do,  and  became  entitled  to  charge  the  expense  in  his 
mortgage  account.  The  present  account,  so  far  as  the 
payments  on  the  mortgage  are  concerned,  is  an  ordinar}^ 
mortgage  account,  and  it  is  clear  that  nothing  has  been 
allowed  which  a  mortgagee  in  possession  could  not  properly 
claim  :  Godfrey  v.  Watson  (1747),  3  Atk.  517  ;  Sandon  v. 
Hooper  (1843),  6  Beav.  246  ;  Powell  v.  Trotteo'  (1861),  1 
Dr.  &  Sm.  388;  Shepard  v.  Jones  (1882),  21  Ch.  D.  469  ; 
Henderson  v.  Astwood,  [1894]  A.  C.  at  p.  163;  Coote's 
La.w  of  Mortgages,  5th  ed.,  pp.  814,  1199. 
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Judgment.  But  I  am  also  of  opinion  that  even  if  there  had  been  no 
Maclennan,  mortgage  the  allowances  objected  to  were  proper.  The  case 
J-^-  of  Leigh  v.  Dickeson  (1884),  15  Q.  B.  D.  60,  in  the  Court 
of  Appeal,  was  very  much  pressed  upon  us  as  a  decision  in 
favour  of  the  plaintiff.  So  far  from  being  in  favour  of  the 
plaintiff  I  think  it  is  against  her.  That  was  not,  like  the 
present,  an  action  by  one  tenant  in  common  against 
another  who  had  received  more  than  his  share  of  the 
rents,  but  an  action  against  a  co-tenant  in  actual  occupa- 
tion, who  had  rented  the  plaintiff's  share,  and  was  holding 
over,  and  the  defendant  sought  by  counterclaim  or  set-off 
to  recover  from  the  plaintiff  a  proportion  of  his  expendi- 
ture for  repairs,  and  the  decision  was  that  he  could  not  do 
so,  and  that  the  only  way  in  w^hich  he  could  get  any 
allowance  therefor  was  in  an  action  for  partition.  It  has 
never  been  disputed  that  in  partition  a  co-tenant,  who  has 
made  repairs  or  improvements,  which  have  increased  the 
value  of  the  estate,  is  entitled  to  an  allowance  for  that 
increase,  and  the  same  principle  is  applicable  to  an  account 
of  rents,  which  is  also  a  species  of  partition,  that  is,  a  par- 
tition or  division  of  the  fruits  of  the  land  when  one  has 
received  more  than  his  share.  By  4  Anne  ch.  16,  sec.  27, 
an  action  of  account  was  given  against  the  executors  and 
administrators  of  every  guardian,  bailiff  and  receiver,  and 
also  by  one  joint  tenant  and  tenant  in  common,  his 
executors  and  administrators  "  against  the  other  as  bailiff 
for  receiving  more  than  comes  to  his  just  share  or  pro- 
portion, and  against  the  executor  or  administrator  of  such 
joint  tenant  or  tenant  in  common."  and  it  was  enacted 
that  "  the  auditors  appointed  by  the  Court  to  administer 
oaths  and  examine  the  parties  touching  the  account  are  to 
be  remunerated  for  their  trouble  by  the  party  on  whose 
side  the  balance  of  the  account  shall  appear  to  be."  The 
decisions  under  this  statute  may  be  found  collected  in  1 
Fisher's  C.  L.  Dig.,  col.  25,  but  the  action  was  found  incon- 
venient in  practice,  and  in  Sturton  v.  Richardson  (1844),  13 
M.  &  W.  17,  Alderson,  B.,  said  that  for  that  reason  it  had 
long  been  discontinued,  and  parties  had  gone  into  equity 


XXV.] 


CURRY  V.  CURRY. 


277 


in  preference.  There  can  be  no  doubt  that  there  was,  Judgment, 
inrlependently  of  the  statute,  a  similar  remedy  in  equity,  Maclennan, 
and  it  is  inconceivable  that  a  Court  of  Equity  would  deny 
to  a  co-tenant,  accounting  for  the  rents  which  he  has 
received,  his  proper  and  reasonable  charges,  expenses  and 
other  outlay.  Leigh  v.  Dickeson  (1884j,  15  Q.  B.  D.  60, 
was  an  action  for  use  and  occupation,  and  the  statute  of 
Anne  is  not  even  alluded  to  in  the  Court  of  Appeal  by 
any  of  the  learned  Judges.  At  p.  67,  Cotton,  L.  J.,  states 
the  principle  on  which  repairs  and  improvements  are 
allowed.  He  says :  "  Therefore,  no  remedy  exists  for 
money  expended  in  repairs  by  one  tenant  in  common,  so 
long  as  the  property  is  enjoyed  in  common  ;  but  in  a 
suit  for  a  partition  it  is  usual  to  have  an  inquiry  as  to 
those  expenses  of  which  nothing  could  be  recovered  so 
long  as  the  parties  enjoyed  their  property  in  common; 
when  it  is  desired  to  put  an  end  to  that  state  of  things,  it 
is  then  necessary  to  consider  what  has  been  expended  in 
improvements  or  repairs :  the  property  held  in  common 
has  been  increased  in  value  by  the  improvements  and 
repairs  ;  and  whether  the  property  is  divided  or  sold  by 
the  decree  of  the  Court,  one  party  cannot  take  the 
increase  in  value,  without  making  an  allowance  for  what 
has  been  expended  in  order  to  obtain  that  increased 
value ;  in  fact,  the  execution  of  the  repairs  and  improve- 
ments is  a  lopted  and  sanctioned  by  accepting  the  increased 
-value."  The  Lord  Justice  is  dealing  with  a  case  of  repairs 
and  improvements  made  by  a  tenant  in  actual  occupation, 
where  no  rents  have  been  received  out  of  which  to  pay 
for  repairs  and  improvements,  and  he  says  there  is  no 
remedy  except  by  a  partition  suit.  He  is  not  dealing  with 
a  case  like  the  present  at  all.  In  England,  until  31  &  32 
Vict.  ch.  40,  there  was  no  power  in  a  partition  suit  to  order 
a  sale  of  the  land,  either  at  law  or  in  equity.  But  in 
equity  the  interests  of  all  parties  could  be  adjusted,  with 
an  account  of  rents  and  profits,  repairs  and  improvements, 
and  the  Court  would,  if  necessary,  in  order  to  do  justice, 
allot  the  part  of  the  land  on  which  he  had  made  improve- 
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Judgment,  ments  to  the  tenant  who  had  made  them,  and  could  direct 
Maclennan,  ^  sum  to  be  paid  for  owelty :  Story's  Equity  Jurisprudence, 
J-^-  13th  ed.,  sees.  654,  655,  656  (h),  658  ;  2  Comyn  s  Dig.  2  A.  1, 
p.  494,  and  3  V.  6,  p.  674.  See  also  the  following  cases  in 
which  such  an  account  has  been  directed  :  Hill  v.  Fulbrook 
(1822),  Jac.  574  ;  Lorimer  v.  Lorimer  (1820),  5  Mad  363; 
Hyde  v.  H'lndly  (I794i),  2  Cox  408;  Turner  v.  Morgan 
(1803),  8  Ves.  at  p.  145  ;  Pascoe  v.  Swan  (1859),  27  Beav. 
508;  Swan  v.  Swan  (1819),  8  Pri.  518;  Lyne  v.  Lyne 
(1856),  8  D.  M.  &  G.  553-559  ;  Gibbons  v.  Snaps  (1863),  1 
DeG.  J.  &  S.  621,  623,  627  ;  and  Teasdale  v.  Sanderson 
(1864),  33  Beav.  534,  where  Lord  Romilly  expressed  the 
opinion  that  wherever  a  tenant  in  common  was  charged 
with  an  occupation  rent  he  should  be  allowed  for  repairs 
and  lasting  improvements.  See  also  Seton  on  Decrees, 
4th  ed.,  1006,  for  forms  of  references  as  to  rents  and 
profits  with  allowances  for  repairs  .and  improvements,  and 
also  ibid.,  p.  1018 ;  see  also  Story's  Equity  Jurisprudence, 
13th  ed.,  sees.  466,  505.  I  have  not  found  any  case 
under  the  statute  of  Anne  in  which  it  can  be  seen  that 
repairs  and  improvements  were  allowed  to  the  defendant 
as  against  rents  received  by  him,  but  I  have  no  doubt  that 
is  what  ought  to  be  done  upon  the  very  language  of  the 
Act.  He  is  to  account  as  bailiff  for  receiving  more  than 
his  just  share.  A  bailiff  accounting  would  be  allowed  for 
repairs  and  reasonable  permanent  improvements  as  a 
matter  of  course,  and  justice  calls  for  such  allowances  in 
favour  of  a  joint  tenant  quite  as  much  as  in  the  case  of 
agents,  trustees  and  mortgagees.  Unless  I  misunderstood 
Mr.  McCarthy  he  admitted  that  if  the  plaintiff  were  suing 
her  uncle  as  a  stranger,  who  had  entered  upon  the  estate 
of  an  infant,  as  in  Thomas  v.  Thomas  (1855),  2  K.  &  J.  79, 
it  could  not  be  disputed  that  he  would  be  entitled  to  the 
expenditure  in  question ;  for  he  contended  that  she  was 
not  suing  him  as  guardian  or  bailiff,  but  as  a  co-tenant 
accountable  by  force  of  the  statute  of  Anne.  I  think, 
however,  there  is  and  can  be  no  difference  in  the  rights  of 
the  parties,  whether  the  defendant  be  regarded  as  a  bailiff 
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or  guardian  or  as  a  mere  co-tenant.    What  would  be  just  Judgment, 
and  equitable  in  the  one  case  must  be  equally  just  and  Maclenijan, 
equitable  in  the  other. 

I  am,  therefore,  clearly  o£  opinion  that  the  first  appeal 
of  the  plaintiff  must  be  dismissed. 

Another  appeal  is  in  respect  of  the  account  of  the  rents 
of  the  International  Hotel.  The  testator,  James  R.  Curry, 
bought  it  in  February,  1876,  for  $14,500,  subject  to  a 
mortgage  for  $11,000,  the  purchase  being  a  joint  one  on 
behalf  of  himself  and  Alexander  Cameron.  On  the  3rd  of 
June,  1876,  he  conveyed  it  to  Cameron  and  Emma  Glen, 
the  conveyance  to  the  latter  being  by  way  of  security. 
On  the  13th  of  June,  1877,  it  was  sold  under  power  of  sale 
in  a  previous  mortgage,  and  bought  by,  and  conveyed  by 
the  mortgagee  to,  Cameron,  who  on  the  same  day  con- 
veyed, by  an  absolute  deed,  an  undivided  half  to  Emma 
Olen.  It  is  conceded  that  Emma  Glen  held  this  undivided 
moiety  in  trust  for  the  testator,  but  by  way  of  security 
for  advances.  By  the  testator's  will  his  brothers,  William 
and  the  respondent  John,  became  entitled  between  them  to 
one  one-eighth  share  of  this  property  as  tenant  in  common 
with  Cameron,  who  owned  an  undivided  half,  and  the  plain- 
tiff Cora,  who  by  the  will  became  entitled  to  three-eighths, 
and  the  whole  was  subject  to  a  mortgage  or  mortgages  to 
one  Richardsfor  $11,000,  bearing  interest  at  7  per  cent,  per 
annum.  Upon  the  testator's  death  John  assumed  the 
management  of  the  property,  which  consisted  of  a  hotel 
and  stores  and  offices,  in  the  town  of  Windsor.  He 
attended  to  the  letting,  the  collection  of  the  rents,  pay- 
ment of  taxes,  water  rates,  repairs  and  improvements,  and 
also  interest  on  the  mortgages,  and  insurance.  In  this 
action  he  is  accounting  to  his  niece  Cora  in  respect  of  her 
share  of  the  rents  as  tenant  in  common  with  him  under 
the  testator's  will,  of  which  he  is  also  the  executor.  The 
account  extends  from  the  7th  of  July,  1877,  when  the 
testator  died,  to  February,  1896,  and  the  amount  of  rents 
received  during  these  nearly  nineteen  years  as  found  by 
the  Master  is  $57,164.53,  and  the  disbursements  during 
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Judgment,  the  saiDe  period  allowed  by  him  in  his  report  are  $55,- 
Maclennan,  129.54.  Of  this  sum,  items  amounting  to  $10,650  are  the 
J"^-  subject  of  the  present  appeal.  The  objection  is  that  the 
items  being  for  permanent  improvements  made  by  the 
plaintiff,  they  were  made  without  authority,  and  cannot 
be  charged  against  Cora's  share  of  the  rents.  The  total 
of  the  items  objected  to  on  appeal  in  the  Court  below  as 
being  for  permanent  improvements  was  $14,  937.97.  The 
aggregate  amount  challenged  before  us  was  the  smaller 
sum  above  mentioned. 

My  learned  brother  Street  dismissed  the  appeal  on  the 
ground  that  privid  facie  proof  had  been  made  in  the 
Master's  office,  and  that  no  objection  to  the  allowance  or 
to  the  sufficiency  of  the  proof  had  been  made  until  the 
report  was  being  settled,  and  he  cited  several  English 
cases  in  support  of  his  conclusion.  I  think  those  cases 
are  not,  in  all  respects,  applicable  to  our  practice,  but  they 
put  in  a  strong  light  the  importance  and  necessity  of  an 
accounting  party  having  notice  of  objections  which  he  is 
expected  to  meet,  in  time  to  enable  him  to  do  so.  In  the 
present  case  the  plaintiff'  brought  in  his  account  verified 
by  his  affidavit  according  to  the  practice,  Rule  63,  on  the 
10th  of  February,  1896.  Afterwards,  on  the  16th  of  March, 
the  appellants  filed  a  surcharge  and  falsification  of  the 
accounts,  composed  of  nine  schedules.  The  falsification 
specified  three  classes  of  items  objected  to,  upwards  of 
sixty  in  number,  being  items  for  interest,  rent  of  a  passage 
"way  and  payments  of  taxes,  but  none  of  the  items  of 
expenditure  for  repairs  and  improvements  is  to  be  found 
therein.  The  Master  then  appears  to  have  proceeded 
according  to  Rules  68  and  69,  with  a  view^  of  ascertaining 
what  was  admitted  and  what  was  contested  between  the 
parties,  for  on  the  29th  of  April,  an  admission  in  writing 
was  signed  by  the  appellants,  to  the  effect  that  they 
admitted  all  the  items  of  disbursements,  except  about  120, 
which  were  specified  by  number,  and  as  to  which  it  was 
said  that  the  admission  had  reference  only  to  the  payment 
out  of  the  sums  represented  by  each  number  and  no 
further. 
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This  admission  implies  that  not  only  had  the  items  so  Judgment, 
admitted  been  verified  by  the  plaintiff's  oath,  but  had  also  Macle>-nais, 
been  vouched  in  the  usual  way,  by  proper  receipts  shewing 
to  whom,  and  for  what  the  various  sums  had  been  paid. 
The  admission  was  filed  on  the  2nd  of  May,  and  the  plain- 
tifiP  then  immediately  jn-oceeded  to  vouch  the  items  not 
included  therein  and  which  were  disputed.  The  plaintiff 
was  then  examined  for  many  days  during  the  month  of 
May,  and  until  the  6th  of  June,  when  a  further  surcharge 
was  filed  by  the  defendants,  in  which  they  claim  the 
benefit  of  a  piece  of  land  lying  adjacent  to,  the  hotel 
property,  which  had  been  purchased  by  the  plaintiff  and 
Alexander  Cameron  in  1886,  on  the  ground  that  it  was 
necessary  and  indispensable  as  part  and  parcel  of  the  hotel 
]jroperty  and  had  been  acquired  for  that  reason.  This 
surcharge  was  ultimately  disallowed,  but  further  witnesses 
were  examined  on  the  8th  of  June,  and  the  evidence  was 
then  declared  to  be  closed,  and  the  case  stood  for  argu- 
ment to  a  day  to  be  subsequently  named.  The  argument 
was  commenced  in  July  and  was  continued  for  many  days, 
when  the  hearing  was  closed  as  provided  in  Rule  77.  The 
report  was  then  prepared  by  the  Master,  and  was  settled 
and  signed  on  the  10th  of  November.  Now  from  first  to 
last  in  the  proceedings  before  the  Master,  neither  in  the 
falsification  filed,  nor  during  the  examination  of  the  plain- 
tiff or  any  of  the  other  witnesses,  nor  during  the  argument, 
nor  at  any  time,  until  the  settling  of  the  report,  was  the 
objection  which  is  now  relied  upon  made,  nor  so  far  as 
appears  was  any  further  reference  made  to  the  saving- 
clause  in  the  admission  of  the  29th  of  April,  until  the 
Master  was  settling  his  report.  It  will  be  observed  that 
the  saving  clause  applies  to  all  the  disbursement  items  of 
the  account,  upwards  of  1,000  in  number,  besides  the  120 
enumerated ;  and,  therefore,  unless  distinctly  brought  for- 
ward, no  one  could  divine  what,  if  any,  objection  was  held 
in  reserve. 

Now,  Rule  77  provides  that  after  the  hearing  is  com- 
pleted, and  the  fact  entered  in  the  Master's  book,  no  fur- 
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Judgment,  ther  evidence  is  to  be  received,  or  proceedings  had,  with- 
Maclennan,  out  the  special  permission  of  the  Master,  and  he  may 
J.A.  proceed  to  prepare  his  report,  etc.  Again  rule  78  pro- 
vides that  parties  are  to  raise  before  the  Master,  in  respect 
of  any  matters  presented  in  his  office  for  his  decision,  all 
points  which  may  afterwards  be  raised  upon  appeal. 
What  the  appellants  did  was  to  wait  until  the  hearing  was 
over  and  the  Master  was  settling  his  report,  before  making 
any  objection,  and  even  then  so  far  as  appears  the  present 
objection  was  not  distinctly  made,  but  only  that  some 
items  for  repairs  or  improvements  had  not  been  proved. 
I  therefore  agree  with  the  judgment  of  my  brother  Street, 
that  the  appeal  should  be  dismissed  on  the  ground  that  the 
objection  was  not  taken  before  the  Muster,  and  that  in  the 
absence  of  objection,  the  items  were  sufficienth^  proven. 
I  also  agree  with  him  that  the  case  is  not  one  for  opening 
up  the  hearing. 

But  I  am  also  of  opinion  that  the  report  is  right  on  the 
merits.  In  his  elaborate  argument  before  us  Mr.  Mc- 
Carthy did  not  for  a  moment  suggest  that  the  improve- 
ments in  question  were  not  made  with  prudence  and 
judgment,  or  were  not  advantageous  to  the  property. 
,  If  they  were  not  it  was  for  the  appellants  to  prove  it. 
Looking  at  the  rent  account  it  is  evident  that  not  only 
was  the  value  of  the  proj>erty  itself  enhanced  by  the 
improvements  in  question,  but  that  a  largely  increased 
rental  was  obtained  thereby.  Then  the  plaintiff  was  not 
only  an  executor,  with  authority  to  withhold  the  property 
from  sale  and  to  rent  it,  but  he  was  himself  entitled  to  an 
undivided  one-eighth  interest  in  it.  Not  only  so  but  the 
property  was  under  mortgage  which  he  had  a  right  to  pay 
-off  in  his  own  personal  interest,  and  on  which  he  paid 
interest  to  the  extern  of  about  S16,000  in  all,  and  in  respect 
of  which  he  had  a  lien  on  the  undivided  shares  of  the 
other  parties,  both  on  the  estate  and  on  the  rents,  for 
reimbursement  of  their  respective  proportions,  and  besides, 
on  the  4th  of  December,  1883,  in  order  to  obtain  an 
•extension  of  time  and  reduced  interest  on  the  Richards 
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mortgages,  he  obtained  from  Emma  Glen  a  conveyance  of  Judgment, 
the  undivided  moiety  held  by  her,  and  gave  his  bond  to  Maclennan, 
the  mortgagee  for  payment  of  the  debt,  and  thereby 
became  a  surety  for  the  whole.  I  think  he  was  in  effect 
a  mortgagee  in  possession  from  the  first  j)ayment  he  made 
of  interest  on  the  mortgage  ;  and  he  was  unquestionably 
so  from  the  time  he  became  a  suret}^  for  the  whole  debt. 
The  authorities  which  I  have  cited  in  my  judgment  in  the 
Curry  block  case  are  applicable  here,  and  shew  that  the 
expenditure  in  question  was  such  as  the  plaintiff  was 
justified,  as  against  the  defendant  Cora,  in  making,  and  that 
it  was  proper) 3'  allowed. 

This   appeal,  therefore,  ought  in  my  opinion  to  be 
dismissed. 

Cora  Curry  and  her  mother  have  also  appealed  in 
respect  of  interest  allowed  to  the  plaintiff  by  the  Master  in 
taking  the  account,  and  the  mode  of  its  computation,  both 
in  relation  to  the  international  hotel,  and  the  estate 
account  generally.  For  the  greatest  part  of  the  period 
■over  which  the  accounts  extend  the  plaintiff'  was  largely 
in  advance,  and  the  learned  J udge  has  allowed  him  interest 
at  the  rate  of  six  per  cent,  upon  his  annual  balances,  but 
not  so  as  to  allow  interest  upon  interest,  his  receipts  year 
by  year  being  applied  upon  interest. 

On  the  argument  before  Mr.  Justice  Street  the  right  of 
the  plaintiff  to  interest  upon  sums  advanced  by  him  to 
pay  principal  and  interest  upon  mortgages,  and  other  debts 
and  liabilities  of  the  testator,  and  upon  taxes  and  water 
rates,  was  not  disputed  ;  and  those  items  constitute  a  very 
large  part  of  the  disbursements.  The  principal  contention 
was  that  no  interest  ought  to  have  been  allowed  upon 
expenditures  for  repairs  and  permanent  improvements  of 
real  estate.  We  were  referred  to  a  very  large  number  of 
authorities  both  in  the  reasons  of  appeal  and  upon  the 
argument  before  us.  1  have  carefully  examined  all  these, 
and  I  am  of  opinion  that  the  appellants  have  not  succeeded 
in  shewing  that  the  judgment  is  wrong.  The  accounts  ex- 
tend over  a  period  of  eighteen  years,  and  consist  of  nearly 
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Judgment.  3^000  items  relating  chiefly  to  various  parcels  of  land 
Maclennat^,  owned  by  the  testator,  or  in  which  he  had  an  interest,  or 
J-A.  which  had  been  held  by  him,  or  by  him  and  others,  by 
way  of  security.  The  plaintift*  has  been  charged  with  the 
rents  and  profits  and  other  sums  received  by  him  during 
all  those  years,  and  the  accounts  shew  that  during  the 
greatest  part  of  the  time  he  was  largely  in  advance  to  the 
estate.  By  the  will  the  plaintiff  was  a  trustee  for  sale  of 
the  testator's  real  estate,  but  he  had  power,  if  deemed  more 
advantageous  for  the  estate,  to  retain  any  part  of  it,  and 
to  let  the  same  until  sold.  He  was  also  himself  entitled 
under  the  will  to  a  one-eighth  share  of  the  residue  for  his 
own  use  and  benefit.  The  lands  were  all  either  heavily 
mortgaged,  or  subject  to  large  sums  due  for  purchase 
money,  and  T  think  it  is  very  plain  that  but  for  the 
plaintiff's  advances  the  whole  estate  would  have  been  lost. 
Under  these  circumstances  it  seems  to  be  only  the  simplest 
justice  that  the  plaintiff  should  have  interest,  and  that  it 
should  be  allowed  to  him  in  the  yearly  balances  as  ordered 
by  my  brother  Street.  I  think  the  case  of  Menzies  v. 
Ridley  (1851),  2  Gr.  544,  lays  down  the  rule,  which  has  been 
recognized  ever  since  in  our  Court  of  Chancery,  a  period 
of  nearly  half  a  century.  The  reasons  for  the  rule  are 
also  there  expressed  with  great  force  and  clearness.  The 
English  case  of  Finch  v.  Pescott  (1874),  L.  R.  17  Eq.  554, 
also  cited  by  my  learned  brother,  is  a  very  clear  decision 
of  the  point  in  a  case  like  the  present.  But  there  is  still 
higher  authority,  not  only  for  the  allowance  of  interest, 
but  also  for  its  allowance  on  the  yearly  balances.  In  York 
Building  Co.  v.  Mackenzie  (1795),  8  Bro.  P.  C.  42,  in  an 
account  of  rents  and  profits  against  a  solicitor,  whose 
purchase  of  an  estate  was  set  aside  on  the  ground  that 
owing  to  his  relation  to  some  of  the  parties  interested  he 
was  disqualified  from  purchasing  for  his  own  benefit,  he 
was  allowed  his  expenditure  for  lasting  improvements 
with  interest  thereon,  with  such  rests  as  might  be  just : 
see  the  decree  of  the  House  of  Lords,  at  pp.  70  and  71, 
reversing  a  judgment  of  the  Scotch  Court.    This  case  is 
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referred  to  with  approval  in  Mill  v.  Hill  (1852),  3  H.  L.  C.  Judgment. 
828,  at  p.  869,  another  case  of  the  allowance  of  expenditure  Maclennan, 
for  lasting  improvements.    See  also  a  reference  to  the  same  J**^- 
case  by  Lord  Eldon  in  Ex  parte  Hughes  (1802),  6  Ves.  at  p. 
624.  '^Small  v.  Wing  (1730),  5  Bro.  P.  C.  66,  was  a  case  of 
an  executor  who  had  paid  liabilities  of  the  estate  with  his 
own  money,  or  money  which  he  had  borrowed,  and  Lord 
Chancellor   Macclesfield   allowed   him   interest  thereon, 
commending  what  he  had  done  ;  and  on  appeal  to  the 
House  of  Lords  his  judgment  was  approved :  see  pp.  72 
and  74. 

The  only  exception  from  the  rule  which  has  been  called 
to  our  attention,  or  which  I  have  found,  is  the  case  of 
costs  of  actions  either  brought  or  defended  by  an  executor 
and  which,  being  awarded  against  him,  he  has  paid  out  of 
his  own  money.  It  is  said  in  tv\  o  cases,  Lewis  v.  Lewis (1850), 
13  Beav.  82,  and  Gordon  v.  Trail  (1820),  8  Pri.  416,  to  be  a 
rule  not  to  allow  interest  on  such  payments,  when  the  pay- 
ments themselves  are  allowed  against  the  estate.  Like 
my  brother  Street,  I  am  unable  to  see  on  what  principle 
the  exception  rests ;  unless  it  be  the  gratuitous  character 
of  the  executor's  services.  In  such  cases  the  executor  is 
personally  liable  for  the  costs,  and  has  no  alternative  but 
to  pay,  whether  he  has  funds  of  the  estate  in  hand  or  not. 
I  should  have  thought  such  a  case  one  strongly  calling 
for  the  allowance  of  interest,  on  the  general  principle  that 
a  trustee  is  entitled  to  be  indemnified  in  respect  of  all  his 
proper  acts  in  relation  to  his  trust.  It  is,  however,  unnec- 
essary to  consider  further  that  exception  from  the  general 
rule,  for  the  present  case  does  not  fall  within  it. 

I  think  that  in  the  present  case  interest  has  been 
properly  allowed,  and  properly  computed  on  the  annual 
balances,  and  that  the  appeal  should  be  dismissed. 

[The  learned  Judge  then  discussed  the  other  points 
involved  and  came  to  the  conclusion  that  the  appeal  of 
John  Curry  should  be  allowed  and  all  the  other  appeals 
dismissed.] 
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Judgment.    MoSS,  J.  A.  :— 
Moss, 

J. A.  accounts  and  enquiries  did  not  in  my  opinion 

exceed  the  scope  of  the  judgment,  and  the  defendants 
being  required  to  account  for  the  rents  and  profits  of  the 
real  estate  received  by  them,  the  question  of  the  allowance 
of  the  expenditure  for  lasting  repairs  and  permanent  im- 
provements was  properly  open  upon  taking  the  account. 
And  I  agree  that  the  allowances  made  were  properly  made. 

The  case  of  Leigh  v.  DicJceson  (1883),  12  Q.  B.  D.  194 
and  (1884),  15  Q.  B.  D.  60,  which  was  so  strongly  pressed 
upon  us,  is  quite  distinguishable.  It  is  one  of  a  well- 
known  class  of  cases  in  which  the  rule  has  been  laid  down 
that  as  between  the  co-owners  of  property,  if  one  expends 
upon  it  more  than  the  receipts  which  come  to  his  hands,  he 
has  no  recourse  to  his  co-owner  for  contribution.  It  is 
clear  from  the  judgment  of  Pollock,  B.,  after  the  trial,  at  p. 
195,  that  he  was  not  treating  the  defendant  as  a  tenant  in 
common  accounting  to  his  co-tenant  for  rents  and  profits. 
He  says :  "  The  occupation  by  the  defendant,  which 
occurred  after  the  expiration  of  the  lease  in  question  on 
the  6th  of  January,  1881,  must  be  referred,  not  to  his  right 
as  tenant  in  common,  but  to  his  continuing  in  occupation 
as  tenant  at  sufferance."  Dealing  with  the  defendant's 
counterclaim  as  upon  a  demurrer  he  treats  it  as  a  demand 
for  contribution  in  respect  of  moneys  expended  out  of 
pocket,  not  as  a  demand  arising  where  the  co-tenant  has 
been  in  possession  and  in  receipt  of  rents  and  profits 
and  is  accounting  either  under  the  statute  of  Anne 
or  in  equity  (see  p.  199).  And  at  p.  200  he  remarks  upon 
the  inconvenience  of  taking  an  account  between  the  co- 
tenants  whenever  one  has  paid  more  than  his  share.  In 
the  Court  of  Appeal  the  matter  was  treated  throughout  as 
one  of  demand  made  by  one  co-tenant  against  another  for 
contribution  in  respect  of  expenditure  out  of  pocket. 

There  is  a  broad  distinction  between  the  cases  of  a  co- 
tenant  in  actual  sole  occupation  of  the  premises  and  one 
in  receipt  of  the  whole  rents  and  profits.    In  the  former 
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there  is  ordinarily  no  claim  by  the  co-tenant  not  in  Judgment, 
occupation  against  his  co-tenant  in  occupation,  for  occu-  Moss, 
pation  rent,  but  if  the  latter  on  partition  seeks  an  allow-  J-^- 
ance  for  expenditure  for  substantial  repairs  and  lasting 
improvements  he  must  submit  to  be  charged  with  an  occu- 
pation rent:  Teasdale  v.  Sanderson  (1864),  33  Beav.  534  ; 
Rice  v.  George  (1873),  20  Gr.  221. 

But  where  one  of  the  co-tenants  is  accounting  for  rents 
and  profits  actually  received  it  has  always  been  the  course 
of  the  Court  to  allow  him  for  expenditure  made  in  sub- 
stantial repairs  and  lasting  improvements.  And  in  In  re 
Jones,  Farrington  v.  Forrester,  [1898]  2  Ch.,  at  pp.  477-8, 
North,  J.,  discussing  Teasdale  v.  Sanderson,  says  :  "  I  do 
not  read  it  as  being  a  decision  that  you  could  only  have  an 
allowance  for  repairs  where  there  has  been  an  occupation 
rent." 

I  am  unable  in  this  case  to  see  how  the  plaintiff  Cora 
Curry  can  treat  the  defendants  as  co-tenants  with  her  to 
.  the  extent  of  exacting  from  them  an  account  of  rents  and 
profits  actually  received,  without  on  the  other  hand  allow- 
ing them  for  the  expenditures  properly  made  for  repairs 
and  lasting  improvements. 

I  think  all  parties  intended  that  the  accounts  should  be 
taken  upon  that  footing  and  that  the  Master  rightly  dealt 
with  the  case  in  his  office.  I  agree  with  the  conclusions 
arrived  at  by  my  brother  Street,  and  am  of  opinion  that 
his  judgment  should  be  affirmed. 

[The  learned  Judge  then  dealt  with  the  other  appeals 
and  came  to  the  same  conclusion  in  respect  to  them  as 
Maclennan,  J. a,,  except  as  to  the  John  Curry  appeal, 
which  he  thought  should  be  dismissed.] 

Appeals  dismissed,  Maclennan,  J. A.,  dissenting 
as  to  John  Gurry's  appeal. 
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McMillan  v.  Munro. 

Registry  Law— Priorities — Mortgage  for  Balance  of  Purchase  Money — 

Estoppel. 

The  plaintiff  agreed  to  sell  a  parcel  of  land,  one-half  of  the  purchase 
money  to  be  paid  in  cash  and  the  other  half  to  be  secured  by  a  mort- 
gage thereon.  A  deed  and  mortgage  were  prepared  and  executed,  the 
cash  payment  made,  and  the  deed  delivered  to  the  purchaser,  the 
mortgage  being  delivered  to  the  vendor's  agent  to  be  registered.  The 
purchaser  had  obtained  a  loan  of  the  cash  payment  from  the  defendant 
upon  the  security  of  a  first  mortgage  to  be  given  upon  the  land  in 
question  and  this  mortgage  was  prepared,  executed  and  delivered 
before  the  execution  and  delivery  of  the  deed  and  was  registered 
before  the  deed  to  the  purchaser  and  before  the  mortgage  to  the 
plaintiff.     Upon  receiving  the  deed  the  purchaser  handed  it  to  the 

■  defendant's  agent,  who  then  registered  it,  the  plaintiff's  mortgage 
having  in  the  meantime  been  also  registered.  The  plaintiff  and  the 
defendant  acted  in  good  faith  and  each  without  knowledge  or  notice 
of  the  other's  mortgage  : — 

Held,  that  the  Registry  Act  did  not  apply  ;  that  the  defendant's  mort- 
gage was  valid  only  by  estoppel  and  was  fed  by  estoppel  to  the  extent 
only  of  the  interest  taken  by  the  purchaser  under  the  deed  ;  that  that 
interest  was  subject  to  the  right  of  the  plaintiff  to  have  a  legal  mort- 
gage for  the  balance  of  purchase  money,  and  that  the  plaintiff's  mort- 
gage was  therefore  entitled  to  priority. 

Nevitt  V.  McMurray  (1886),  14  A.  R.  126,  applied. 

Judgment  of  Rose,  J.,  reversed. 

Statement.      This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  Rose,  J. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Maclennan,  J.  A. : — 

The  plaintiff  was  the  owner  of  a  parcel  of  land 
and  dwelling  house  in  the  village  of  Alexandria.  She 
aofreed  with  the  defendant  Mrs.  Mcintosh  for  a  sale 
of  the  property  to  her  for  $600,  $300  to  be  paid  in 
cash,  and  the  remainder  in  two  yearly  instalments  with 
interest,  to  be  secured  by  a  mortgage  thereon.  The  agree- 
ment was  verbal,  and  when  the  parties  met,  on  the  24th  of 
October,  1895,  in  the  office  of  a  conveyancer  to  carry  it 
out,  payment  was  agreed  to  be  made  in  three  instalments 
instead  of  two.  A  deed  and  mortgage  were  then  prepared 
and  executed,  and  $300  of  the  purchase  money  w^ere  paid, 
the  mortgage  being  for  the  remaining  $300  payable  with 
interest  in  three  annual  instalments.    The  conveyance  was 
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then  delivered  to,  and  taken  away  by  Mrs.  Mcintosh,  and  Statement, 
the  mortgage  was  retained  by  the  conveyancer  on  behalf 
■of  the  plaintiff  for  registration.  The  registry  office  was 
closed  before  the  business  was  completed,  and  the  mort- 
gage was  not  registered  until  the  following  day ;  that 
mortgage  constitutes  the  plaintiff's  title.  The  title  of  the 
defendant  Miss  Munro  arose  as  follows  :  On  the  22nd  of 
October,  Mrs.  Mcintosh  applied  to  Miss  Munro  for  a  loan 
of  $300,  saying  she  had  agreed  or  was  about  to  buy  the 
property  in  question  from  the  plaintiff  for  $600 ;  that 
she  had  only  $800  of  her  own,  and  wanted  to  borrow  the 
remainder  to  complete  the  transaction.  Miss  Munro  agreed 
to  lend  the  money  upon  a  mortgage  of  the  property  intended 
to  be  bought.  Her  brother,  a  solicitor,  went  to  the  regis- 
try office  on  her  behalf,  searched  the  plaintiff's  title,  and 
finding  it  satisfactory,  prepared  a  mortgage  of  the  plain- 
tiff's property  to  his  client,  and  had  it  executed  by  Mrs. 
Mcintosh  on  that  day.  On  the  24th,  Miss  Munro  advanced 
the  money  to  Mrs.  Mcintosh,  and  received  the  mortgage. 
Mrs.  Mcintosh  having  received  the  money  took  it  with  her 
and  went  to  the  office  of  the  conveyancer,  and  there  carried 
out  the  purchase  with  the  plaintiff,  as  already  mentioned. 
Now,  in  these  transactions,  the  plaintiff  was  wholly  ignor- 
ant that  Mrs.  Mcintosh  had  borrowed  the  money,  which 
she  paid  down,  or  had  executed  a  mortgage  therefor  to 
Miss  Munro ;  and  on  the  other  hand.  Miss  Munro  and  her 
brother  were  ignorant  that  the  bargain  between  the  plain- 
tiff and  Mrs.  Mcintosh  was  that  a  mortgage  was  to  be 
given  back  for  part  of  the  purchase  money.  Both  parties 
acted  honestly  and  in  good  faith. 

On  the  following  day,  the  25th  of  October,  Miss  Munro's 
mortgage  was  registered  at  11.30  a.m.,  the  plaintiff's  mort- 
gage at  12.15  p.m.,  and  the  deed  from  the  plaintiff  to  Miss 
Mcintosh  half  an  hour  later,  both  morto^ao^es  beino-  regis- 
tered  before  either  mortgagee  had  any  notice  or  knowledge 
of  the  mortgage  of  the  other.  The  deed  was  taken  to  the 
registry  office  by  Mr.  Munro  on  behalf  of  his  sister,  he  hav- 
ing received  it  from  Mrs.  Mcintosh,  and  he  learned  either  on 
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Statement,  the  same  or  the  following  day,  of  the  existence  and  regis- 
tration of  the  plaintiff's  mortgage.  It  seems  to  be  con- 
ceded that  the  plaintiff  did  not  learn  of  Miss  Munro's  mort- 
gage for  a  long  time  afterwards. 

The  action  was  tried  at  Cornwall  on  the  22nd  of  April, 
1897,  befoie  Rose,  J.,  who  gave  judgment  in  the  defen- 
dant's favour. 

The  appeal  was  argued  before  Burton,  C.  J.  0.,  Osler, 
Maclennan,  and  Moss,  JJ.  A.,  on  the  26th  and  27th  of 
January,  1898. 

E.  H.  Tiffany,  for  the  appellant.  The  defendant's  mort- 
gage was  good  only  by  way  of  estoppel,  and  the  doctrine 
of  title  by  estoppel  applies  only  when  the  subsequent  grant 
which  feeds  the  covenant  is  exactly  what  the  previous 
instrument  is  based  on.  Here  the  subsequent  deed  and 
subsequent  mortgage  were  contemporaneous  and  left  only 
an  equity  in  Mrs.  Mcintosh,  and  her  previous  mortgage 
was  not  helped  :  United  States  v.  New  Orleans  R.  W.  Co. 
(1870),  12  Wall.  862;  Jones  on  Mortgages,  5th  ed.,  sec. 
158.  The  case  is  not  within  the  Registry  Act,  which  is 
for  the  benefit  of  subsequent  purchasers  :  Kingston  BvMd- 
ing  Society  v.  Rainsford  (1853),  10  U.  C.  R.  286  ;  and 
where  the  grantor  has  no  title  the  grantee's  position  is  not 
helped  by  the  Act :  Beattie  v.  Mutton  (1868),  14  Gr.  686. 
The  defendant  never  had  the  legal  estate,  and  it  is  a 
question,  therefore,  of  equities :  Wigle  v.  Setterington 
(1872),  19  Gr.  512  ;  and  her  equitable  rights  have  been  lost 
by  the  negligence  of  her  agent,  who  refrained  from  making 
inquiry  when  a  prudent  person  would  have  inquired  : 
Par/^er  v.  Whyte  (1868),  1  H.  &  M.  167 ;  Totten  v.  Douglas 
(1869),  16  Gr.  248.  The  plaintiff's  lien  as  unpaid  vendor 
still  exists. 

[OSLEH,  J.  A.,  referred  to  Nevitt  v.  McMurray  (1886),  14 
A.  R.  126.] 

A.  C.  Macdonell,  for  the  respondent.  The  respondent 
is  a  purchaser  for  value  w^ithout  notice  of  the  appellant's 
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claim,  and  is  entitled  to  protection.     The  appellant  is  not  Argument. 

entitled  to  priority  for  unpaid  purchase  money,  because 

the  respondent  paid  part  of  the  purchase  money  and  as  to 

that  payment  has  an  equity  equal  to  that  of  the  appellant, 

and  statutory  priority  :  Baldwin  v.  Duignan  (1858),  6  Gr. 

595. 

E.  H.  Tiffany,  in  reply. 

May  1 0th,  1898.    Burton,  C.  J.  0.  :— 

This  is  apparently  a  case  in  which,  however  decided,  one 
of  two  innocent  parties  must  suffer,  but  the  point  on  which 
the  case  must  turn  is  to  my  mind  concluded  by  the  judg- 
ment of  this  Court  in  Nevitt  v.  McMurray  (1886),  14  A. 
R.  126. 

I  am  unable  to  take  so  charitable  a  view  as  that  of  one 
of  my  colleagues  as  to  the  conduct  of  Mrs.  Mcintosh ;  on 
the  contrary,  to  my  mind  a  very  glaring  fraud  w^as  com- 
mitted by  her;  but  there  is  nothing  to  shew  any  knowledge 
on  the  part  of  the  defendant  Munro. 

It  is  contended  on  the  part  of  Miss  Munro  that  she 
took  as  against  Mrs.  Mcintosh  an  estate  in  fee  by  estoppel, 
and  that  that  estoppel  w^ould  be  fed  by  any  estate  or  inter- 
est afterwards  acquired  by  her,  and  thai^  whatever  may  be 
the  state  of  the  law  in  England,  it  is  too  late  to  dispute 
the  law  here  since  the  decision  of  the  Supreme  Court  in 
Trust  and  Loan  Co.  v.  Ruttan  (1877),  1  S.  C.  R.  564. 

It  was  urged  on  the  part  of  Miss  Munro  that  when  the 
legal  estate  passed  from  the  plaintiff  to  Mrs.  Mcintosh  it 
eo  instanti  fed  the  estoppel,  and  made  her  mortgage  com- 
plete. It  is  unnecessary  to  consider  what  would  have 
been  its  effect  if  the  transaction  had  been  as  Miss  Mtinro 
understood  it,  but,  as  was  decided  in  Nevitt  v.  McMurray, 
^e  deed  and  mortgage  for  the  purchase  money  were  parts 
of  the  same  transaction,  and  the  doctrine  of  estoppel  could 
not  be  invoked  to  deprive  the  plaintiff  of  her  land,  which 
she  had  parted  withj)nly  on  the  understanding  and  agree- 
ment that  a  mortgage  should  simultaneously  be  given  to 
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Judgment,  secure  the  purchase  money .f  As  a  reductio  ad  ahsurdum 
BuRTox,  assume  that  the  plaintiff  had  agreed  to  sell  entirely  on 
C.J.O.  credit,  taking  a  mortgage  for  the  whole  $600,  would  it  not 
amount  to  a  travesty  of  justice  if,  by  executing  a  deed,  she 
had  let  in  Miss  Munro's  mortgage  ? 

The  question  of  the  effect  of  the  prior  registration  has 
given  me  some  trouble,  but  I  have  come  to  the  conclu- 
sion that  it  does  not  assist  the  defendant. 

In  the  majority  of  cases  it  is  not  very  important  to 
enquire  whether  the  title  passes  immediately  on  the  mort- 
gagor acquiring  a  title,  or  whether  he  is  merely  estopped 
as  against  his  previous  grantee  from  asserting  title. 

The  doctrine  itself  proceeds  on  the  ground  Hhat  having 
given  a  deed  of  the  land  with  a  covenant  for  title  and 
further  assurance  the  subsequently  acquired  title  enures 
to  the  benefit  of  the  grantee.^ 

But  what  is  meant  by  that  is  the  party  thus  for  the 
first  time  acquiring  a  legal  title  is  merely  estopped  from 
using  it  to  the  prejudice  of  the  former  grantee,  nor  does  the 
title  itself  pass  at  once  to  the  former  grantee  as  the  words 
^'  feed  the  estoppel  "  have  been  sometimes  construed. 

Sir  Edward  Sugden,  in  his  work  on  Vendors  and  Pur- 
chasers, lays  down  the  doctrine  in  a  Court  of  Equity  thus: 
(14th  ed.,  p.  745)  '^If  a  man  sell  an  estate  to  which  he  has 
no  title,  and  after  the  conveyance  acquire  the  title,  he  will 
be  compelled  to  convey  it  to  the  purchaser^' 

This  is  quite  inconsistent  with  the  idea  that  the  title 
passes  at  once  to  the  prior  purchaser  or  mortgagee.  There 
would  be  no  breach  of  the  covenant,  and  no  possibility  of 
successfully  appealing  to  a  Court  of  Equity  for  a  decree  to 
convey  the  land  to  the  person  \vho  has  already  a  title  to  it. 

'"The  mortofao'e  to  Miss  Munro  at  the  time  it  was  exe- 
cuted  passed  nothing,  and  she  had  full  notice  and  know- 
ledge at  the  time  that  Mrs.  Mcintosh  had  no  title,  but 
expected  to  acquire  one  from  Mrs.  McMillan;  a  representa- 
tion was  made  to  her  which  was  false,  but  it  Avas  in  her 
power  before  parting  with  her  money  to  ascertain  whether 
it  was  true  or  false,  and  she  negligently  omitted  to  do  so.^ 
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If  I  am  right  as  to  the  effect  of  the  transaction  she  Judgment, 
never  did  acquire  any  title,  and  the  extent  of  her  right  is  Burton, 
to  obtain  a  decree  for  the  transfer  of  any  interest  remain-  C.J.O. 
ing  in  Mrs.  Mcintosh  after  her  mortgage  to  the  plaintiff, 
nothing  more. 

Some  of  the  cases  have  gone  so  far  as  to  hold  that  this 
is  a  personal  equity  only,  attaching  on  the  conscience  of 
the  party,  and  not  descending  with  the  land,  and,  there- 
fore, if  the  vendor  do  not  in  his  lifetime  confirm  the  title, 
and  the  estate  descend  to  the  heir-at-law,  he  will  not  be 
bound  by  his  ancestor's  contract.  Sir  Edward  Sngden, 
however,  remarks  upon  this  that  it  deserves  great  consi- 
deration. 

I  am  of  opinion,  therefore,  for  these  reasons,  that  the 
case  is  not  within  the  registry  law,  and  that  we  ought  to 
allow  the  appeal. 

OSLER,  J.  A. : — 

The  mortgage  to  the  defendant  Munro  was  a  completed 
transaction  on  its  date.  She  had  then  advanced  the  sum 
purported  to  be  secured  by  it,  giving  the  valuable  con- 
sideration therein  mentioned. 

As  things  then  stood  that  security,  apart  from  the 
<iOvenants,  was  absolutely  worthless — was  no  security  at  all, 
inasmuch  as  her  mortgagor  had,  as  she  must  be  taken  to 
have  known,  no  title  wdiatever  to  the  land.  It  belono-ed 
to  the  plaintiff  whose  right  alone  it  was  to  make  any  dis- 
position of  it  and  upon  such  terms  as  she  pleased  and  as 
she  could  procure  any  one  to  accept. 

As  against  the  owner  the  defendant's  mortgage  was  not 
an  instrument  which  could  be  registered  with  any  effect. 
The  owner  might  thereafter  sell  to  the  mortgagor,  feeding 
thereby  the  estoppel  created  by  the  mortgage  to  the  defen- 
dant without  lo^^^^^   her  lien  for  the  purchase  mone.y.a]C, 

the  security  of  any  mortgage  she  might  take  therefor: 
Nevkt  Y.  McMurray  (1886),  14  A.  R.  126,  and  this  even 
though  she  did  not  register  it.  Can  it  make  a  difference  that 
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Judgment,  the  defendant  registered  her  mortgage  after  the  plaintiff  had 
OsLER,  executed  the  conveyance  to  the  defendant's  mortgagor  ? 
J.A.  True  it  is  that  this  deed  operated  to  feed  the  estoppel 
created  by  the  earlier  mortgage  but  only  to  the  extent  of 
the  mortgagor's  interest  and  subject  to  the  interest  remain- 
ing in  the  vendor.  But  does  the  defendant  thereby 
become  a  subsequent  mortgagee,  i.e.,  subsequent  to  the  ven- 
dor's mortgage,  for  valuable  consideration  without  notice,  as 
she  would  be  if  the  whole  transaction  of  her  mortgage  had 
taken  place  after  the  execution  of  the  conveyance  so  as  to 
entitle  her  by  force  of  section  87  of  the  Registry  Act  to 
gain  priority  over  the  vendor's  mortgage  by  first  register- 
ing her  own  ?  I  am  of  opinion  that  she  does  not.  The 
87th  section  seems  to  me  to  contemplate  a  transaction  of 
sale  or  mortgage  of  the  land  actually  and  entirely  subse- 
quent to  the  execution  of  the  "  instrument  affecting  the 
land  "  mentioned  in  the  first  part  of  the  section,  which 
instrument  may  be  postponed  by  the  earlier  registration 
of  the  former,  and  not  a  prior  dealing  with  the  land  by  a 
person  who  has  no  interest  in  or  title  to  it  but  which  by 
the  operation  of  the  law  of  estoppel  may  assume  vitality 
through  the  deed  of  the  owner  made  in  entire  ignorance  of 
its  existence  and  against  which  nothing  in  the  Registry 
Act  calls  upon  him  to  be  upon  his  guard. 

Maclennan,  J.A. : — 

I  think  this  case  cannot  be  distinguished  from  Nevitt  v. 
McMurray  (1886),  14  A.  R.  126,  which  was  not  cited 
to  the  learned  Judge  or  doubtless  he  would  have  fol- 
lowed it.  The  case  was  very  fully  argued  before  us,  and 
although  the  case  above  referred  to  leaves  little  to  be  said, 
I  will  venture  to  express  my  opinion  upon  it.  With 
regard  to  Mrs.  Mcintosh,  I  prefer  not  to  think  she  intended 
to  act  dishonestly.  On  reading  her  evidence,  I  receive 
the  impression  that  she  was  a  simple  person,  unacquainted 
with  business  or  the  meaning  and  effect  of  mortgages,  and 
not  able  to  explain  her  meaning  very  clearly.    It  was 
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true  that  she  had  as  she  said  $300  of  her  own,  although  .Tudgment. 
she  had  it  not  then  in  her  possession,  it  was  in  the  hands  maclennan, 
of  some  person  who  afterwards  failed,  and  it  was  lost.  I 
think  Miss  Munro  and  her  brother  probably  misunder- 
stood what  she  told  them  about  her  own  money,  and 
about  the  terms  of  her  contract  of  purchase.  It  is  not 
necessary  to  decide  whether  Mrs.  Mcintosh  acted  deceit- 
fully or  nob,  for  the  case  does  not  turn  upon  anything  of 
that  kind. 

The  present  action  is  brought  in  consequence  of  Miss 
Munro  having  commenced  proceedings  to  enforce  the  power 
of  sale  in  her  morbo-aofe,  claimino^  to  be  the  first  mortofao^ee 
of  the  land.  She  claims  title  by  estoppel,  contending  that 
the  moment  the  plaintiff  executed  the  conveyance  to  Mrs. 
Mcintosh,  the  title  which  then  passed  to  the  latter  fed  the 
estoppel,  and  constituted  her  mortgage  a  legal  mortgage. 
She  relies  on  the  line  of  cases  in  this  Province  commencing 
with  Doe  Irvine  v.  Webster  (1842),  2  U.  C.  E.  224,  and 
virtually  affirmed  in  Trust  and  Loan  Go.  v.  Ruttan  (1877), 
1  S.  C.  k  564';  McQuueen  v.  The  Queen  (1887),  16  S.  C. 
R  at  p.  72. 

The  question  is  whether  the  present  is  governed  by 
those  cases  to  the  extent  contended.  If  the  bargain  had 
been  such  as  Miss  Munro  and  her  brother  supposed, 
and  if  there  had  been  no  mortgage  to  the  plaintiff,  but  a 
purchase  for  cash  all  paid  down,  those  cases  establish  that 
although  Mrs.  Mcintosh  had  no  title  when  she  executed 
the  defendant's  mortgage  on  the  22nd  of  October,  and 
could  therefore  convey  nothing,  yet,  because  it  contained 
the  usual  covenants  for  title,  the  subsequent  acquisition  of 
title,  when  the  plaintiff  made  the  conveyance  to  her, 
would  have  fed  the  estoppel,  as  it  is  usually  expressed,  the 
estate  would  have  vested  in  Miss  Munro,  and  her  mort- 
gage title  would  then  have  been  complete. 

M}^  brother  Rose  has  felt  himself  obliged  by  the  line  of 
decisions  to  which  I  have  referred  to  decide  this  case 
against  the  plaintiff  and  to  hold  that  the  defendant  Miss 
Munro's  mortgage  is  entitled  to  priority.    The  question  is 
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Judgment,  very  important,  and  the  decision  startling;  for  it  will  be 
Maclennan,  observed  that  the  plaintiff  v^^as  honestly  carrying  out  a 
sale  of  her  land,  such  as  takes  place  every  day,  receiving  a 
down  payment  of  part,  and  taking  a  mortgage  for  the 
balance  of  the  purchase  money,  without  any  reason  to 
suspect  that  there  was  anything  which  might  or  could 
interfere  with  her  mortgage  as  a  first  charge  on  the  land. 
On  the  other  hand,  Miss  Munro  and  her  solicitor  knew 
that  Mrs.  Mcintosh  had  not,  and  was  not  intended  to  have, 
any  title  until  she  acquired  it  from  the  plaintiff,  by  con- 
veyance and  upon  payment  of  the  purchase  money,  of 
which  the  $300  which  she.  Miss  Munro,  was  lending  to  her, 
was  to  form  a  part.  In  other  words,  Miss  Munro  did  not 
advance  her  money  upon  the  faith  of  a  title  received,  but 
of  one  to  be  acquired  at  a  future  time  by  purchase  from 
the  plaintiff.  Now^  if  the  judgment  be  right,  it  is  evident 
that  if,  instead  of  lending  $300  upon  mortgage,  Miss  Munro 
had  bought  the  land  from  Mrs.  Mcintosh  and  had  taken  a 
conveyance,  and  if  in  ignorance  of  that  the  plaintiff  had 
then  sold  and  conveyed  the  land  to  Mrs.  Mcintosh, 
taking  back  a  mortgage  for  purchase  money,  the  result 
would  be  that  the  plaintiff  would  have  lost  her  land,  her 
mortgage  would  not  even  be  a  charge  upon  it,  and  she 
would  have  had  no  remedy  for  her  purchase  money  but  an 
action  against  Mrs.  Mcintosh  upon  her  covenant.  That 
would  be  robbery  by  operation  of  law.  It  is  impossible 
that  a  rule  intended  to  redress  wrong,  and  to  advance  the 
ends  of  justice,  could  be  allowed  to  operate  where  such 
injustice  as  that  would  be  the  result.  The  very  reason  for 
the  rule  must  exclude  its  operation  in  such  a  case,  and 
Cessante  ratione  cessat  et  ipsa  lex.  As  said  by  Lindley, 
L.J.,  in  Onward  Building  Society  v.  Smithson,  [1893J  1 
Ch.  at  p.  14  :  "  Estoppel  is  a  rule  of  evidence  which  prevents 
a  man  from  saying  what  is  true."  A  man  who  is  dealing 
for  value  has  solemnly  declared  something  to  be  true 
which  is  not  true.  In  the  interest  of  the  other  party  the 
law  holds  him  to  or  concludes  him,  as  it  is  sometimes 
expressed,  by  his  declaration,  will  not  permit  him  to  say, 
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with  reference  to  that  particular  transaction,  tliat  what  he  Judgment, 
ha-^  so  asserted  is  not  true.  Being  merely  a  rule  of  evi-  Maclennan 
deuce,  estoppel  does  not  operate  by  an  actual  conveyance 
of  the  estate,  but  merely  by  preventing  the  party  from 
saying  or  proving  that  the  estate  did  not  pass  by  the  first 
deed.  There  is  a  similar  rule  in  equity,  as  expressed  in 
Sugden  on  Vendors,  14th  ed.,  p.  556 :  "  Whatever  interest 
the  seller  himself  acquires  in  the  estate  subsequently  to  the 
convej^ance,  he  will  be  compelled  to  convey  to  the  purcha- 
ser, so  as  to  make  good  the  conveyance  to  him  ;"  and  at 
p.  745  :  "  And  if  a  man  sell  an  estate  to  which  he  has  no 
title,  and  after  the  conveyance  acquire  the  title,  he  will 
be  compelled  to  convey  it  to  the  purchaser."  The  principle 
underlying  both  rules  is  the  same.  It  is  that  parties  must 
do  what  they  have  agreed,  for  valuable  consideration,  to  do. 

The  Common  Law  Courts  could  not  compel  ]mrties  to 
execute  conveyances,  and  so  they  effected  the  object  by  a 
rule  of  evidence,  estopping  the  party  from  contradicting 
his  deed,  while  Courts  of  Equity  compelled  him  to  make 
gO(jd  his  deed  by  actually  conveying  the  estate  which  he 
had  afterwards  acquired.  Now,  inasmuch  as  no  Court  of 
Justice  could  be  supposed  to  right  one  man's  w^rong  at 
the  expense  of  another,  who  is  entirely  innocent,  and  no 
party  to  the  wrong,  the  rule  at  common  law^  no  more  than 
the  rule  in  equity  will  be  applied  so  as  to  take  away  an 
innocent  person's  estate.  I  think  it  is  impossible  to 
imagine  a  greater  wrong  or  injustice  than  if  it  should  be 
necessary  to  hold  that  the  plaintiff,  by  reason  of  what  has 
taken  place,  is  no  more  than  second  mortgagee  of  w^hat 
was  her  own  land,  which  she  honestly  sold,  taking  back 
a  mortgage  for  part  of  her  purchase  money.  In  General 
Finance,  etc.,  Go.  v.  Liberator,  etc.,  Society  (1878),  10  Ch. 
D.  at  p.  24,  Jessel,  M.R.,  says:  "I  see  no  reason  for  extending 
the  doctrine.  It  can  have  no  operation  except  in  the  case 
of  third  parties  who  are  innocent  of  fraud  and  who  have 
become  owners  for  value ;  and  there  can  be  no  reason,  that 
I  am  aware  of,  for  preferring  one  innocent  purchaser  for 
value  to  another.    As  against  the  man  himself  or  persons 
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Judgment,  claiming  without  value,  the  purchaser  or  the  mortga^^ee 
'maclennan,  can  recover  without  any  recourse  to  estoppel  at  all."  That 
J--^-  shews  that  the  rule  will  not  be  applied  at  law  against 
innocent  persons  for  value,  or  in  other  words,  only  in  the 
same  cases  in  which  a  conveyance  would  be  compelled  in 
equity.  In  the  present  case  when  Miss  Munro  parted 
with  her  money  and  took  her  mortgage,  she  knew  she 
had  ofot  no  title  whatever.  She  knew  that  Mrs.  Mcintosh 
had  not  yet  paid  anything  for  the  land,  and  had  not  3-et 
obtained  a  deed.  The  land  still  belonged  to  the  plaintiff, 
except  so  far  as  it  was  affected  by  the  verbal  contract  of 
sale,  and  if  anything  passed  to  Miss  Munro  by  the 
mortgage,  it  was  only  the  benefit  of  that  contract.  On 
the  other  hand,  the  plaintiff  gave  value  for  her  mortgage. 
She  gave  the  land  for  it.  She  executed  the  conveyance 
upon  an  agreement  that  it  should  be  immediately  recon- 
veyed  to  her  as  security,  and  the  moment  Mrs.  Mcintosh 
obtained  the  title  she  took  it  and  held  it  in  trust  for  the 
plaintiff  during  the  interval  between  the  conveyance  and 
the  mortgage.  If  she  refused  to  execute  the  mortgage  the 
Court  would  compel  her  to  do  so.  It  was  her  duty  and 
obligation  to  do  so,  and  just  as  it  would  be  a  clear  breach 
of  trust  for  Mrs.  Mcintosh  to  have  executed  a  mortgage  to 
Miss  Munro  during  the  interval,  otherwise  than  subject  to 
the  plaintiff's  right  to  a  legal  mortgage,  and  a  breach  of 
trust  which  the  Court  would  redress,  so  the  Court  will 
not  apply  the  doctrine  of  estoppel  to  take  away  and  to 
destroy  the  plaintiff's  equitable  right. 

Mr.  Tiffany  argued  that  after  executing  the  conveyance 
the  plaintiff  had  a  lien  for  the  unpaid  purchase  money,  but 
I  do  not  think  that  is  the  true  way  to  regard  it.  The 
agreement  was  for  a  legal  mortgage,  and  that  is  what  the 
plaintiff  was  entitled  to,  and  not  to  a  lien  ;  and  that  made 
the  purchaser  a  clear  trustee  during  the  interval.  The 
defendant  claimed  the  benefit  of  the  Registry  Act,  but  I 
do  not  think  it  affects  the  matter  in  any  way.  It  is  true 
her  mortgage  was  registered  first,  but  the  mortgage  itself 
passed  nothing.    It  is  the  deed  which  gave  her  whatever 
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she  has  got,  beyond  the  benefit  of  the  contract,  and  that  Judgment, 
was  not  registered  until  after  the  plaintiff's  mortgage  ;  and  Maclennan, 
it  is  clear  that  the  plaintiff  had  no  notice  of  any  claim  by 
the  defendant,  until  after  registration  of  the  plaintiff's 
mortgage. 

I  am,  therefore,  of  opinion  that  the  appeal  must  be 
allowed.  There  should  be  a  declaration  that  the  plaintiff's 
mortgage  has  priority  over  that  of  Miss  Munro,  and  she 
must  be  restrained  from  exercising  her  power  of  sale  other- 
wise than  subject  to  the  mortgage  of  the  plaintiff. 

Moss,  J.  A.  1 — 

In  Nevitt  v.  McMurray  (1886),  14  A.K  126,  the  Court  did 
not  deal  with  the  argument,  much  pressed  by  the  respon- 
dent in  this  case,  as  to  the  effect  of  the  Registry  Act 
upon  the  position  of  the  parties.  The  circumstances  in 
that  case  probably  did  not  call  for  any  adjudication  upon 
the  point,  for  the  instruments  under  which  the  defendants 
claimed  had  been  registered  before  the  execution  of  the 
deed  from  the  owner  and  vendor  to  McMurray,  the  grantor 
under  whom  the  defendants  claimed,  and,  without  re- 
registration  at  all  events,  they  could  not  avail  against  the 
conveyance  subsequently  executed  by  the  owner  and  vendor 
and  the  contemporaneous  mortgage  by  the  vendee  under 
which  the  plaintiff  claimed  :  see  Beattie  v.  Mutton  (1868), 
14  Gr.  686. 

The  distinction  between  Nevitt's  case  and  this  lies  in  the 
fact  that  the  mortgage  to  the  defendant  Munro,  though 
executed  before,  was  registered  after,  the  execution 
and  delivery  of  the  deed  from  the  plaintiff  to  the  defen- 
dant Mcintosh.  But  for  that  the  cases  would  be  on 
all  fours.  Does  that  circumstance  enable  the  defen- 
dant Munro  to  claim  to  hold  the  same  position  as 
if  her  mortgage  had  been  executed  after  the  execution 
of  the  deed  f^o  the  defendant  Mcintosh,  and  the  mortgage 
to  the  plaintiff  but  registered  before  the  registration  of 
the  latter  ? 
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Judgment.  After  the  best  consideration  which  I  have  been 
Moss,  able  to  give  this  question  I  have  come  to  the  conclusion 
that  it  does  not.  This  view  appears  to  lead  to  the  some- 
what startling  result  that  a  mortgage  prior  in  point  both 
of  date  and  registration  is  postponed  to  one  subsequent  in 
these  respects. 

But  it  is  to  be  borne  in  mind  that  the  object  of  the 
registry  laws  is  not  so  much  to  protect  a  person  claiming 
under  a  prior  instrument,  who  can  always  protect  himself 
by  registering  promptly,  as  to  protect  a  person  claiming 
under  an  instrument  executed  subsequently  to,  but  regis- 
tered before,  another  instrument  dealing  with  the  same 
lands.  Apart  from  the  Registry  Act  the  mortgage 
under  which  the  defendant  Munro  claims,  must  stand 
postponed  to  the  plaintit!"s  mortgage.  Why  should 
effect  be  given  to  the  ])rior  registration  as  if  the  instru- 
ment had  been  executed  subsequently  to  the  plaintiff's 
mortgage  ?  Although  it  did  not  at  the  date  of  its  execu- 
tion and  delivery  to  the  defendant  Munro  pass  all  the 
estate  it  purported  to,  yet  it  took  effect  as  a  deed.  It 
was  from  that  time  capable  of  being  used  as  a  shield 
against  any  adverse  claim  made  to  the  lands  comprised  in  it 
by  the  defendant  Mcintosh  or  any  volunteer  claiming 
under  her,  and  it  was  the  foundation  of  a  right  to  compel 
the  defendant  Mcintosh  to  convey  the  estate  if  and 
when  afterwards  acquired. 

In  taking  the  mortgage  the  defendant  Munro  was  not 
relying  upon  her  mortgagor's  title  as  shewn  in  the  registry 
office.  She  cannot  claim  to  have  been  misled  or  induced 
to  act  upon  the  faith  of  what  appeared  there,  and  which  the 
production  of  prior  instruments  w^ould  shew  not  to  be  the 
true  state  of  the  title.  She  is  not  in  a  position  to  com- 
plain that  as  against  her  the  objects  of  the  Registry  Act 
were  in  any  manner  evaded.  These  statutes  are  said  to  be 
meant  to  afford  an  effectual  remedy  against  the  mischief 
arising  to  purchasers  for  a  valuable  consideration  from  the 
subsequent  discovery  of  secret  or  concealed  charges  upon  the 
estate,  by  requiring  that  every  deed  by  which  any  interest 
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in  land  or  tenement  is  transferred,  or  any  charge  is  created  Judgment, 
thereon,  shall  be  put  upon  the  register  under  the  peril  Moss, 
that  if  it  is  not  found  there  the  subsequent  purchaser  for 
a  valuable  consideration  and  without  notice  shall  gain  the 
priority  over  the  former  conveyance  by  the  earlier  regis- 
tration of  his  subsequent  deed.  Per  Spragge,  V.-C,  in 
Waters  v.  Shade  (1851),  2  Gr.,  at  pp.  482-3,  quoting  from 
Warhurton  v.  Loveland  (1832),  2  Dow  &  CI.  480,  in  the 
House  of  Lords. 

This  is  the  object  with  which  the  Legislature  early 
enacted  the  provision  which  is  now  sec.  87  of  ch.  136 
E.  S.  0.  (1897),  declaring  that  as  against  a  subsequent 
purchaser  or  mortgagee  for  valuable  consideration  without 
actual  notice  a  prior  instrument  not  registered  before  the 
instrument  under  which  the  subsequent  purchaser  or  mort- 
gagee claims  shall  be  adjudged  fraudulent  and  void. 

The  operation  of  this  provision  is  to  render  void  a  prior 
deed  not  registered  before  the  registration  of  a  sub- 
sequent deed  made  by  the  same  grantor  or  those  claiming 
under  him  as  volunteers,  and  thus  to  protect  against  prior 
instruments  persons  claiming  under  subsequent  instru- 
ments, who  having  acquired  their  interests  for  valuable 
consideration  without  actual  notice,  have  registered  first. 

Here  the  defendant  Munro  knew  the  state  of  the 
title  when  she  took  her  mortgage  and  must  be  taken  to 
have  been  aware  that  the  plaintiff  w^as  at  liberty  to  deal 
with  the  land  as  she  saw  fit. 

The  defendant  Munro  could  not  hope  or  expect  to 
gain  priority  over  the  vendor's  title  by  means  of  regis- 
tration of  an  instrument  to  which  the  latter  was  no  party. 

It  cannot  be  contended  that  if  it  had  been  registered  as 
soon  as  executed,  it  would  have  cut  off  the  real  owner's  right 
to  deal  with  her  land  by  conveying  it  to  a  purchaser  and 
taking  a  mortgage  back  for  the  purchase  money  or  some 
portion  of  it.  If  it  were  so  an  owner  would  be  obliged, 
in  order  to  be  secure,  to  make  an  examination  of  his  title 
in  the  registry  office  before  he  assumed  to  dispose  of  his 
land  and  to  complete  and  finally  close  in  the  registry  office 
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Judgment,  any  transaction  involving  his  taking  a  mortgage  from  his 
Moss,      purchaser.    Otherwise  he  might  be  cut  out  by  some 
J. A.       instrument  executed  by  his  purchaser  before  the  latter 
had  acquired  any  estate  or  interest  in  the  land. 

It  is  now  only  by  reason  of  the  subsequent  transac- 
tion between  the  plaintiff  and  the  defendant  Mcintosh 
and  the  execution  of  the  instruments  for  effectuating  it 
that  the  defendant  Munro  is  in  a  position  to  assert  any 
real  claim  to  the  land  in  question.  I  see  no  reason  why 
she  should  be  permitted  to  claim  that  her  mortgage  should 
be  treated  as  a  subsequent  instrument  and  herself  as  a 
subsequent  mortgagee  in  order  to  give  her  priority  over 
the  plaintiff. 

I  think  that  in  all  the  cases  referred  to  in  the  judgment 
of  the  learned  trial  J udge  it  will  be  found  that  the  instru- 
ment to  which  priority  was  awarded  by  virtue  of  its  prior 
registration  was  subsequent  in  point  of  actual  execution 
to  the  instrument  which  was  held  to  be  postponed.  I 
think  the  plaintiff  is  entitled  to  judgment  and  that  the 
appeal  ought  to  be  allowed. 

Appeal  allowed. 


E.  S.  C. 


XXV.] 


WILSON  V.  LYMAN. 


Wilson  v.  Lyman. 

Trade  Marie — Trade  Name — Fly  Poison  Pad." 

The  plaintiffs  sold  sheets  of  paper,  saturated  with  fly  poison,  under  the 
name  of  "  Wilson's  Fly  Poison  Pad."  These  words  were  registered  by 
them  as  a  trade  mark  and  were  printed  on  each  sheet.  The  defendants 
also  manufactured  and  sold  fly  paper  poison  in  the  form  of  pads,  but 
printed  upon  them  the  words,  "Lyman  Bros.  &  Co.  Lightning  Fly 
Paper  Poison,"  and  upon  the  packages  containing  them  the  additional 
words,  "6  pads  in  a  package"  or  "  3  pads  in  a  package. "  The  evi- 
dence shewed  that  sheets  of  fly  paper  poison  had  became  known  to  the 
trade  as  "pads,"  but  failed  to  shew  that  it  was  so  identified  with  the 
plaintifiB'  goods  as  to  deceive  the  public  into  the  belief  that  in  pur- 
chasing pads  they  were  getting  the  plaintifis'  goods  : — 

Held,  that  the  word  "pads"  had  become  so  far  publici  juris,  that  the 
defendants,  as  manufacturers  and  vendors  of  fly  poison,  were  entitled 
to  describe  as  "pads"  sheets  of  paper  prepared  by  them,  the  general 
appearance  of  the  sheets  being  different,  and  the  defendants'  name 
appearing  prominently  on  them. 

Judgment  of  EosE,  J. ,  affirmed. 

This  was  an  appeal  by  the  plaintiffs,  and  a  cross-appeal  Statements 
by  the  defendants,  from  the  judgment  of  Rose,  J. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Moss,  J.A. 

The  plaintiffs  are  manufacturers  and  wholesale  vendors 
of  a  compound  designed  for  the  destruction  of  flies  and 
other  insects.  The  plaintiffs'  manufacture  consists  of 
thick  felt  paper  pads,  circular  in  form,  impregnated  with 
the  preparation. 

For  a  number  of  years  the  pads  have,  for  the  purposes 
of  sale,  been  put  up  in  packages  or  envelopes  and  placed 
in  boxes  containing  either  fifty  or  a  hundred  envelopes 
according  to  the  number  of  pads  in  the  envelope. 

In  connection  with  the  sale  of  their  fly  poison  the  plain- 
tiffs are  the  proprietors  of  a  specific  trade  mark  registered 
under  the  provisions  of  the  Trade  Mark  and  Designs  Act 
of  1879.  As  stated  in  the  application  for  registration  it 
"  consists  in  the  words  '  Wilson's  Fly  Poison  Pad,'  th^  same 
being  printed  on  a  poison  pad,  *  *  the  essential  fea- 
ture of  the  trade  mark  being  the  words  '  Fly  Poison  Pad ' 
prefixed  with  or  without  the  name  of  '  Wilson,'  but  prefer- 
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Statement.  qJqIj  with  it,  and  SO  as  generally  to  present  the  following 
appearance  : 


In  May,  1896,  they  commenced  this  action  complaining 
that  the  defendants  were  putting  up  fly  poison  in  pads 
similar  in  appearance  to  those  of  the  plaintiffs,  but  octagonal 
in  shape  instead  of  circular,  that  these  pads  were  being  put 
up  in  envelopes  containing  six  or  three  pads  with  printed 
directions  similar  to  those  on  the  plaintiffs'  envelopes,  calling 
the  poison  "The  Lyman  Bros.  &  Co.,  Limited,  Lightning  Fly 
Paper  Poison,  6  pads  in  a  package  10  cents;"  that  they 
were  being  put  up  in  boxes  with  fifty  envelopes  of  six 
each  and  one  hundred  of  three  each  exactly  similar  to  the 
plaintiffs'  boxes.  They  further  charged  that  the  defen- 
dants offered  their  fly  poison  for  sale  as  "  fly  pads,"  intending 
to  mislead  and  deceive  the  public  and  induce  them  to 
believe  they  were  buying  the  plaintifls'  goods,  and  with 
that  view  had  imitated  and  infringed  on  the  plaintiffs' 
trade  mark,  envelopes,  and  boxes,  and  the  pads  manufac- 
tured by  them. 

The  defendants  denied  that  they  infringed  the  plaintiffs* 
trade  mark  or  that  they  intended  to  mislead  or  deceive 
the  public,  and  submitted  that  the  plaintifls'  trade  mark 
was  not  the  proper  subject  of  a  trade  mark,  the  words 
being  only  descriptive  and  not  properly  registered  in 
accordance  with  the  Act.  They  further  alleged  that  they 
had  manufactured  fly  poison  for  thirty -eight  years  and 
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sold  it  under  the  name  of  "  Lightning  Fly  Paper  Poison,"  Statement, 
and  were  putting  it  up  in  pads  merely  for  greater  conven- 
ience in  handling  and  in  compliance  with  the  universal 
practice  of  manufacturers  of  fl}'  poison,  and  without  any 
reference  to  the  plaintiffs'  goods. 

The  plaintiffs  moved  for  an  injunction  immediately 
after  the  issue  of  the  writ,  and  the  defendants  having 
expressed  their  willingness  to  make  certain  concessions 
with  regard  to  the  labels  on  the  envelopes  and  boxes  in 
w^hich  their  goods  were  put  up,  and  having  undertaken  to 
keep  an  account,  the  motion  was  adjourned  to  the  trial. 

At  the  trial  the  defendants'  counsel  offered  to  continue 
the  concessions  and  the  case  was  narrowed  down  to  the 
question  whether  the  plaintiffs  were  entitled  to  restrain 
the  defendants  fi  om  making  use  of  the  word  "  pads  "  on 
their  envelopes  or  packages  in  the  manner  employed  by 
them. 

The  plaintiffs  make  claim  to  have  been  the  first  to  put  up 
and  sell  fiy  poisons  in  circular  pads,  and  to  put  up  and  sell 
pads  in  envelopes  and  to  use  envelopes,  pads,  the  labels  on 
them,  and  the  trade  mark  in  Canada  and  to  have  acquired 
a  reputation  under  the  name  of  "  fly  pads  "  and  that  pur- 
chasers in  asking  for  "  fly  pads  "  mean  the  plaintiffs'  goods. 

The  defendants  still  continue  to  designate  their  prepara- 
tion as  "  Lyman  Bros.  &  Co.,  Limited,  Lightning  Fly  Paper 
Poison,"  but  upon  their  envelopes  or  packages  there  are 
printed  the  w^ords  "  6  pads  in  a  package  10  cents,"  or  "3 
pads  in  a  package  5  cents,"  according  to  the  circumstance, 
and  the  plaintiffs  contend  that  the  defendants  are  not 
entitled  to  so  use  the  word  "  pads." 

The  plaintiffs  claim  the  right  to  restrain  the  defendants, 
flrst,  by  virtue  of  their  registered  trade  mark,  and  second, 
upon  the  ground  that  the  word  "  pad "  has  become  so 
identified  with  the  plaintiffs'  goods  that  wherever  used 
it  would  be  understood  to  indicate  the  plaintifls'  goods 
and  that  the  defendants  by  means  of  its  use  are  enabled 
to  pass  off  their  goods  as  those  of  the  plaintiffs. 

The  action  was  tried  at  Hamilton  on  the  25th  and  26th 


306 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Statement,  of  January,  1897,  before  Rose,  J.,  who  on  the  28rd  of 
June,  1897,  decided  that  the  plaintiffs  failed  in  their 
endeavour  to  restrain  the  use  by  the  defendants  of  the 
word  "  pads  "  as  used. 

The  plaintiffa  appealed  from  this  part  of  the  judgment 
and  urged  the  same  grounds.  The  defendants  also 
appealed  contending  that  there  ought  not  to  have  been 
any  relief  granted  to  the  plaintiffs. 

The  appeal  and  cross-appeal  were  argued  before  Bur- 
ton, C.J.O.,  OsLER,  Maclennan  and  Moss,  JJ.A.,  on  the 
18th  and  21st  of  March,  1898. 

S.  H.  Blake,  Q.C.,  and  /.  /.  Scott,  for  the  plaintiffs.  The 
evidence  shews  that  there  has  been  a  deliberate  attempt 
on  the  part  of  the  defendants  to  take  advantage  of  the 
reputation  acquired  by  the  plaintiffs'  goods,  and  apart 
from  any  question  of  trade  mark,  the  defendants  ought  to 
be  restrained.  There  are  numerous  authorities  upon 
points  of  the  kind  now  in  question  but  most  of  these  cases 
are  simply  illustrations  of  principles  set  out  in  a  few  lead- 
ing authorities.  Syhes  v.  Sykes  (1824),  8  B.  &  C.  541,  is  the 
foundation  case  for  the  principle  that  the  possibility  of 
deceiving  the  unwary  purchaser  is  the  test  to  be  applied 
in  deciding  as  to  the  question  of  similarity.  Millington 
v.  Fox  (1888),  3  My.  &  Cr.  838,  and  Seixo  v.  Provezende 
(1866),  L.  R.  1  Ch.  192,  emphasize  the  doctrine  that  an  inten- 
tion to  deceive  is  not  essential,  and  Reddaway  v.  Banham, 
[1896]  A.  C.  199,  shews  how  liberally  the  Court  will 
extend  protection  in  a  case  of  this  kind.  In  the  "  Yorkshire 
Relish  "  case — Powell  v.  Birmingham  Vinegar  Bre%very 
Co.,  [1894]  A.  C.  8,  the  trade  mark  was  held  invalid  and  yet 
the  sale  of  an  article  resembling  the  article  in  question  was 
restrained  :  see  [1896]  2  Ch.  54 ;  [1897]  A.  C.  710.  See 
also  Wothers'poon  v.  Currie  (1872),  L.  R.  5  H.  L.  508  ; 
Johnston  v.  Orr-Ewing  (1882),  7  App.  Cas.  219  ;  Mont- 
gomery V.  Thompson,  [1891]  A.  C.  217  ;  Barsalou  v.  Darling 
(1882),  9  S.  C.  R.  677  ;  Partlo  v.  Todd  (1888),  14  A.  R.  444  ; 
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17  S.  C.  R.  196  ;  Saxlehner  v.  Apollinaris  Co.,  [1897]  1  Ch.  Argument. 
893.  In  Parsons  v.  Gillespie,  [1898]  A.  C.  239,  relief  was 
refused  under  the  special  facts,  the  name  in  question  being 
held  to  be  merelj/  a  descriptive  one  and  not  one  that  was 
used  to  identify  the  plaintiffs'  goods,  but  the  general  prin- 
ciple that  even  apart  from  any  right  to  a  trade  mark  any 
attempt  to  obtain  the  benefit  of  the  reputation  acquired 
by  another's  goods  should  be  restrained  is  very  clearly 
pointed  out. 

Thomson,  Q.C.,  and  D.  Henderson,  for  the  defendants. 
The  legal  principles  applicable  to  the  case  are  quite  clear 
but  the  difficulty  in  the  plaintiffs'  way  is  that  the  evidence 
does- not  go  far  enough  to  bring  the  plaintiffs  within  the 
authorities  cited  and  relied  on.  The  use  of  a  special  name 
while  it  may  not  be  an  infringement  of  a  trade  mark,  may 
yet  be  strong  evidence  of  an  intention  to  take  advantage 
of  the  reputation  acquii'ed  b}^  the  goods  of  a  rival  trader, 
but  it  is  necessary  to  keep  in  view  the  distinction  between 
the  trade  mark  right  and  the  right  to  prevent  an  attempt 
to  take  the  benefit  of  the  rival  trader's  reputation.  In  the 
latter  case  an  intention  to  defraud  must  be  made  out. 
On  the  facts  of  this  case  the  plaintiffs  are  not  entitled  to 
any  relief. 

S.  H.  Blake,  Q.C.,  in  reply. 

May   10th,  1898.    The  judgment  of  the  Court  was 
delivered  by 

Moss,  J.A. : — 

Upon  the  question  of  infringement  of  the  registered 
trade  mark  the  point  is  not  whether  there  has  been  an 
infringement  of  the  mark  used  by  the  plaintiffs  in  their 
business,  but  whether  there  has  been  an  infringement  of 
the  mark  which  they  have  registered.  Is  the  use  of  the 
word  "  pads  "  in  the  manner  above  mentioned  an  infringe- 
ment of  the  plaintiffs'  registered  trade  mark  ? 

In  dealing  with  this  question  we  are  to  keep  out  of 
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Judgment,  view  the  other  details  of  "  get  up  "  in  the  defendants'  label 
Moss,  ^or  these  have  been  eliminated  by  the  action  of  the 
defendants  in  the  concessions  made  at  the  trial  and  by 
the  judgment  of  the  Court. 

Since  the  introduction  of  the  envelope  system  the  words 
of  the  plaintiffs'  registered  trade  mark  have  been  printed 
on  the  envelopes  in  prominent  type,  and  in  the  latest  issue, 
inaugurated  in  1891,  they  appear  surmounting  a  pictorial 
representation  of  a  lady  housekeeper  with  a  gratified  ex- 
pression, engaged  in  collecting  an  insect  holocaust,  these 
being  the  most  pronounced  features  of  the  label. 

The  defendants  do  not  use  the  word  "  pad  "  upon  the 
article  itself,  but  only  on  the  envelope  where  it  is  indica- 
tive of  the  number  of  pads  in  the  package  and  the  price. 
Any  one  handling  the  pads  themselves  finds  printed  on 
them  the  words  Lightning  Fly  Paper  Poison,"  and 
"  Lyman  Bros.  &  Co.,"  and  there  is  nothing  appearing  on 
them  to  lead  to  their  being  taken  for  those  of  the  plaintiffs. 

The  plaintiffs'  contention  is  that  the  defendants  in  so 
using  the  w^ord  on  their  labels  have  adopted  the  essential 
part  of  the  plaintiffs'  trade  mark,  but  eliminating  the 
matters  abandoned  by  the  defendants  and  then  comparing 
the  plaintiffs'  label  with  the  defendants'  it  does  not  appear 
to  me  that  the  latter  presents  in  general  appearance  of 
lettering  or  pictorial  design  any  resemblance  to  the  plain- 
tiffs' likely  to  mislead  any  one. 

In  the  cases  where  the  plaintiff  has  obtained  an  injunc- 
tion on  this  ground  it  is  to  be  seen  that  the  word  taken 
out  of  the  plaintiffs  trade  mark  and  used  by  the  defendant 
in  connection  with  his  goods  was  given  great  prominence 
and  so  brought  out  in  his  advertisement  or  label  as  to  give 
a  character  to  the  rest  and  attract  the  attention  of  the 
reader  or  observer.  Or  it  is  to  be  found  placed  in  such  a 
conspicuous  connection  with  the  manufactured  article 
itself  as  to  represent  in  effect  that  it  is  the  plaintiff's 
manufacture,  or  to  lead  careless  or  unwary  persons  into 
whose  hands  the  document  may  come  to  suppose  that 
such  is  the  case. 
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In  Ford  v.  Foster  (1872),  L.  R  7  Ch.  611,  and  Wother-  Judgment. 
^spoon  V.  Giirrie  (1872),  L.  R.  5  H.  L.  508,  there  were  Moss, 
■circumstances  tending  to  shew  a  deliberate   intent  to  J-^- 
imitate  the  plaintiffs  trade  mark,  but  so  far  as  they  were 
dealt  with  on  the  ground  of  mere  resemblance  the  ground 
■of  decision  was  the  prominent  use  of  the  most  distinctive 
word  in  the  plaintiff's  trade  mark.    And  so  in  Barsalou  v. 
Darling  (1882),  9  S.  C.  R  077,  and  other  cases. 

In  the  case  In  re  Leonard  and  Ellis  s  Trade  Mark — 
Leonard  v.  Wells  (1884),  26  Ch.  D.  at  p.  300,  the  Earl  of 
Selborne,  L.C.,  sitting  in  the  Court  of  Appeal  and  dealing 
with  a  question  of  this  kind,  said :  "That  brings  us  to  the  last 
point  which  we  have  to  consider.  Is  this  document  issued 
by  the  defendants  a  document  which,  considered  on  the 
principles  properly  applicable  to  such  cases,  so  uses  the 
word  '  valvoline,'  which  is  a  prominent  part  of  the  plain-' 
tiffs'  trade  mark,  as  to  represent  in  eff'ect,  or  to  have  a 
tendency  to  lead  careless  persons  into  whose  hands  the 
•document  might  come  to  suppose,  that  the  article  is  the 
plaintiffs'  manufacture,  putting  aside  the  enjoyment  which 
the  plaintiffs  had  of  the  name  by  reason  of  its  having  been 
on  the  register  ever  since  1878  ?  I  think  not.  The  word 
'  valvoline '  is  here  used  clearly  not  as  a  trade  mark  but 
as  a  sort  of  heading,  or  title,  or  label,  or  prominent  word 
"descriptive  of  the  article,  and^the  names  '  M.  Wells  &  Co., 
Oil  Refiners  and  Importers,'  with  their  proper  address,  are 
placed  upon  the  document  with  as  much  prominence  as 
the  word  '  valvoline,'  so  that  any  one  looking  even 
casually  at  the  document,  and  only  attending  to  that 
which,  is  most  conspicuous  in  it,  if  he  saw  the  word  '  val- 
voline' would  see  the  words  '  M.  Wells  &;  Co.'  " 

I  think  this  language  very  applicable  here.  Looking 
-at  the  plaintiffs'  and  defendants'  labels  and  judging  of  the 
defendants'  in  the  light  of  the  principles  laid  down  in  so 
many  cases,  I  think  it  may  well  be  said  of  it  that  any  one 
looking  even  casually  at  it  and  only  attending  to  that 
which  is  most  conspicuous,  if  he  saw  the  word  pads"  at 
all  would  certainly  see  the  words  "  Lyman  Bros.  &  Co., 
Limited,  Lightning  Fly  Paper  Poison." 
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Judgment.  Then  comes  the  question  of  "passing  off"  or  in  other 
Moss,  words,  whether  the  use  of  the  word  "pads"  as  it  is  used 
by  the  defendants  in  connection  with  a  preparation  called 
fly  poison  is  calculated  to  mislead  the  public  and  induce 
them  to  believe  that  the  defendants'  manufacture  is  that 
of  the  plaintiffs'  ? 

The  learned  trial  Judge  found  that  the  plaintiffs'  fly 
paper  became  known  to  the  trade  as  "  pads,"  but  he  did 
not  expressly  decide  whether  the  word  had  become  so 
identified  with  the  plaintifl's'  goods  as  to  have  acquired  a 
secondary  meaning  and  to  indicate  to  the  public  fly  poison 
paper  made  by  the  plaintiffs'  as  distinguished  from  fly 
poison  paper  made  by  others,  nor  whether,  assuming  that 
to  be  so,  the  defendants  by  the  use  of  the  word  in  the 
sentence  already  quoted  so  describe  their  fly  paper  as  to 
*  mislead  purchasers  and  induce  them,  notwithstanding  the 
other  words,  to  buy  the  defendants'  goods  as  and  for  the 
plaintiffs'. 

Here  once  more  in  considering  the  evidence  the  general 
details  of  the  "  get  up  "  must  be  left  out.  As  the  case  is 
now  presented  the  defendants  are  to  be  regarded  as  per- 
sons having  a  right  to  manufacture  and  vend  fly  poison 
and  to  put  the  papers  or  squares  in  envelopes  or  packages. 
As  incident  to  this  right  they  have  the  right  to  describe 
what  they  are  selling  but  they  must  not  describe  them  so 
as  to  make  them  pass  as  the  plaintiffs'  goods. 

They  say  they  are  selling  packages  containing  6  pads 
for  10  cents  and  packages  containing  3  pads  for  5  cents, 
and  in  these  respects  they  are  stating  the  actual  facts. 
Is  there  evidence  to  shew  that  this  statement  leads  or  is 
calculated  to  lead  to  the  impression  that  the  pads  so= 
offered  for  sale  are  of  the  plaintiffs'  manufacture  ? 

In  view  of  the  evidence  the  plaintiffs  cannot  contend  that 
they  have  any  exclusive  or  special  right  to  the  manufacture 
of  "  pads  "  in  connection  with  fly  poison.  Indeed,  they  do 
not  claim  to  prevent  the  defendants  from  making  fly  poison 
pads,  and  do  not  dispute  that  any  body  may  make  and  vend 
fly  poison  pads.    Now,  when  a  word  is  a  descriptive  word 
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and  descriptive  of  a  thing  which  any  body  may  make  and  Judgment 
which  an}^  body  may  sell,  the  burden  is  upon  the  plaintiffs  Moss, 
to  shew  that  it  is  so  used  by  the  defendants  in  their  cir- 
<?ulars  or  advertisements  as  in  effect  to  represent  or  to  have 
a  tendency  to  make  people  suppose  that  the  thing  adver- 
tised or  mentioned  in  the  circulars  is  the  manufacture  of 
the  plaintiffs :  In  re  Leonard  <Ss  Ellis  s  Trademark — 
Leonard  v.  Wells  (1884),  26  Ch.  D.,  at  p.  299. 

True,  a  word  of  this  kind  may  acquire  in  a  trade  a 
secondary  signification,  but  it  may  also  be  deprived  of 
the  value  of  the  secondary  meaning  by  becoming  or  being 
made  puhlici  juris. 

The  impression  produced  upon  my  mind  by  the  evidence 
is  that  the  word  "  pads "  did  obtain  a  secondary  signifi- 
cance in  connection  with  the  plaintiffs'  fly  poison,  but  that 
of  late  years  it  has  grown  to  be  used  in  connection  with 
other  fly  poisons  as  well,  so  as  to  be  disassociated  to  some 
extent  from  the  plaintiffs'  goods  and  to  become  in  a 
measure  puhlici  juris. 

There  is  no  evidence  that  any  one  has  been  in  fact 
deceived  or  misled  by  the  defendants'  label.  I  am  aware 
that  this  is  not  strictly  essential  in  all  cases,  especially 
those  in  which  the  imitation  of  the  plaintiffs'  mark  is  very 
pronounced  and  decided.  But  it  is  an  important  circum- 
stance in  considering  a  case  like  the  present,  where  it  is 
the  essence  of  the  plaintiffs'  case  that  the  use  of  the  word 
should  be  understood  in  the  market  to  imply  that  the  . 
goods  sold  or  dealt  with  under  it  are  the  plaintiffs'  goods  : 
Parsons  v.  Gillespie,  [1898]  A.  C.  239,  at  p.  246. 

That  being  so  I  do  not  think  that  the  plaintiffs  have  made 
out  a  case  upon  the  evidence  that  the  use  of  the  word 
pads  "  in  the  way  it  appears  on  the  defendants'  envelope 
in  connection  with  the  conspicuous  words  "  Lyman  Bros.  & 
Co.,  Limited,  Lightning  Fly  Paper  Poison,"  is  calculated 
to  create  the  impression  in  the  mind  of  the  public  dealing 
in  such  commodities  that  the  fly  poison  contained  in  the 
packages  is  that  made  by  the  plaintiffs. 

With  regard  to  the  defendants'  appeal  I  am  not  disposed, 
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having  regard  to  the  offers  and  concessions  made  by  their 
counsel  before  and  at  the  trial,  to  interfere  with  the  deci- 
sion of  the  trial  Judge.  I  am  not  satisfied  that  the  use  of 
the  other  details  of  "  get  up  "  in  conjunction  with  the  word 
"  pads  "  did  not  amount  to  a  combination  calculated  to  mis- 
lead. I  refer  to  the  observations  of  Lindley,  L.  J.,  in 
Lever  v.  Goodwin  (1887),  86  Ch.  D.  1. 

I  would  dismiss  both  appeals  with  costs  with  the  right 
of  set-off. 

Appeal  and  cross-appeal  dismissed. 

B.  S.  C. 


In  re  The  Canada  Life  Assurance  Company  ani> 
The  City  of  Hamilton. 

Assessment  and  Taxes — Life  Insurance  Connpany — Reserve  Fund — Income — 
Divisible  Profits. 

The  net  interest  and  dividends  received  by  the  Canada  Life  Assurance 
Company  from  investments  of  their  reserve  fund  form  part  of  their 
taxable  income,  though  to  the  extent  of  ninety  per  cent,  thereof 
divisible,  pursuant  to  the  terms  of  the  company's  special  Act,  as 
profits  among  participating  policy  holders  and  not  subject  to  the 
control  or  disposition  of  the  company. 
Judgment  of  the  Board  of  County  Judges  affirmed. 

Statement.  This  was  an  appeal  by  the  Canada  Life  Assurance 
Company  from  the  judgment  of  Snider,  Hamilton  and 
Hardy,  Co.  JJ.,  sitting,  under  the  Assessment  Act,  as  a 
board  of  appeal  from  the  Court  of  Revision  of  the  city  of 
Hamilton. 

The  appellants  were  a  life  assurance  company  and  the 
question  was  whether  interest  and  dividends  received  by 
them  from  investments  of  their  reserve  fund  formed  part 
of  their  taxable  income.  By  the  company's  special  Act, 
42  Yict.  ch.  71  (D.),  participating  policy  holders  were 
entitled  to  ninety  per  cent,  of  the  profits  earned  by  the 
company,  and  the  interest  and   dividends  in  question 


Judgment. 

Moss, 
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formed  part  of  the  receipts  taken  into  consideration  in  Statement, 
ai  rivinc:  at  the  sum  available  for  distribution. 

The  capital  of  the  company  was  $125,000,  upon  which 
for  many  years  a  dividend  of  twenty  per  cent,  per  annum 
had  been  paid,  with  a  bonus  each  fifth  year  of  fifty  per 
cent.,  and  the  company's  contention  was  that  this  bonus 
should  be  apportioned,  and  the  taxable  income  of  the  com- 
pany fixed  at  thirty  per  cent,  of  their  capital  or  $37,500. 

The  Court  of  Revision,  however,  affirmed  an  assessment 
of  $692,000  for  income,  this  being  the  amount  of  interest 
and  dividends  received  by  the  company  from  investments 
of  their  reserve  fund. 

The  board  of  Judges  dismissed  the  company's  appeal 
from  the  Court  of  Revision,  Snider,  Co.  J.,  while  concurr- 
ing in  the  result,  being  personally  of  opinion  that  apart 
from  authority  the  proper  sum  to  be  assessed  would  be  the 
interest  received  for  the  shareholders  on  the  $125,000  paid 
up  capital  and  one-fifth  of  the  whole  surplus  divided  quin- 
quennially  between  the  shareholders  and  the  participating" 
policy  holders  as  so-called  profits. 

The  appeal  w^as  argued  before  Osler,  Maclennan,  and 
Moss,  JJ.A.,  on  the  25th  and  26th  of  May,  1898. 

Bruce,  Q.C.,  for  the  appellants.  The  assessable  income 
should  be  arrived  at  by  adding  together  the  dividend  and 
the  bonus,  apportioning  the  latter  one-fifth  to  each  year. 
Everything  else  goes  to  the  policy  hohlers  and  is  not 
within  the  control  of  the  company,  which  is  composed  of 
its  shareholders,  and  what  the  shareholders  get  is  the 
income.  The  company  might  just  as  well  be  assessed  for 
their  net  receipts  from  every  source  as  for  their  receipts 
from  the  reserve  fund.  Part  of  their  general  receipts 
must  be  reserved  for  accruing  claims,  and  part  of  their 
receipts  from  the  reserve  fund  must  be  reserved  for  the 
participating  policy  holders ;  in  each  case  the  w^ant  of 
control  by  the  company  and  the  existence  of  the  statutory 
liability  take  the  receipts  out  of  the  taxable  fund.  Tax- 
able income  is  what  remains  for  the  person  assessed — 
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Argument,  ^^at  he  can  do  as  he  likes  with.  The  case  is  not  gov- 
erned by  Confederation  Life  Association  v.  City  of  Tor- 
onto (1894),  24  0.  K  648,  (1895)  22  A.  R.  166,  which 
decided  only  that  the  decision  of  the  County  Court  Judge 
was,  under  the  Act  then  in  force,  final,  and  Last  v.  London 
Assurance  Corporation  (1885),  10  App.  Cas.  438,  so  much 
relied  on,  is  distinguishable,  for  that  case  was  decided  under 
the  Income  Tax  Act,  which  provides  a  short  way  of  reach- 
ing the  ultimate  beneficiary  through  the  person  of  the 
primary  recipient. 

Robinson,  Q.C.,  and  Mackelcan,  Q.C.,  for  the  respon- 
dents. If  it  were  not  for  the  Assessment  Act  and  the 
decisions,  the  question  whether  the  receipts  in  question 
are  or  are  not  income  would  be  difficult  of  solution,  but 
the  Act  is  clear  and  the  decisions  not  to  be  brushed  aside 
or  distinguished. 

All  property  is  subject  to  taxation  unless  exempted  and 
it  is  for  the  appellants  to  shew  some  exempting  provision. 
This  they  cannot  do.  Argument  as  to  what  is  or  is  not 
technically  "  income  "  is  quite  beside  the  point.  "  Personal 
property  "  includes,  by  the  terms  of  the  Act,  interest  on 
mortgages,  and  admittedly  the  receipts  now  in  question 
are,  to  a  great  extent,  interest  on  mortgages.  It  has,  more- 
over, been  expressly  decided  that  a  fund  of  this  kind  is 
assessable  :  Confederation  Life  A  ssociation  v.  City  of  Tor- 
onto (1894),  24  0.  R.  648,  (1895)  22  A.  R.  166.  But  apart 
from  the  Act  and  that  case  this  is  income.  Primarily  "  in- 
come" means  "revenue" — everything  that  comes  in — and, 
admitting  that  gross  revenue  is  not  intended,  it  is  a  fallacy 
to  say  that  the  taxable  income  must  be  limited  to  the  sur- 
plus available  for  the  personal  benefit  of  the  person  assessed. 
The  sole  question  is  whether  these  receipts  form  part  of 
the  annual  profits,  which,  according  to  Laiuless  v,  Sullivan 
(1881),  6  App.  Cas.  373,  is  exactly  what  "income"  for 
assessment  purposes,  is,  and  Last  v.  London  Assurance 
Corporation  (1885),  10  App.  Cas.  438,  is  an  express 
authority  that  they  do.  The  ultimate  destination  of  these 
profits  is  of  no  importance. 

Bruce,  Q.C.,  in  reply. 
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June  30th,  1898.    Osler,  J.  A. :—  Judgment. 

OSLER, 

This  is  an  appeal  by  the  Canada  Life  Assurance  Com- 
pany  under  the  provisions  of  the  84th  section  of  the 
Assessment  Act,  R.  S.  O.  ch.  224,  from  the  decision  of  a 
board  of  County  Judges  dismissing  the  company's  appeal 
from  the  Court  of  Revision  and  confirming  their  assessment 
bv  the  corpoiation  of  the  city  of  Hamilton  for  the  year 
1898  in  respect  of  income. 

The  amount  at  which  they  have  been  assessed  for  income 
is  $692,000,  being  the  interest  received  for  the  year  1897 
upon  the  investment  of  their  reserve  fund.  The  appellants 
contend  that  this  is  a  sum  which  will  ultimately,  in  the 
quinquennial  allotments  which  they  are  by  law  bound  to 
make  to  their  participating  policy  holders,  be  payable  to 
these,  either  in  cash  or  by  addition  to  their  policies,  and, 
therefore,  that  it  can  in  no  sense  be  considered  part  of  the 
taxable  income  of  the  company. 

In  the  preamble  of  the  company's  special  Act,  42  Vict, 
ch.  71  (D.),  1879,  it  is  stated  that  the  directors  have  here- 
tofore allotted  and  divide<l  among  the  persons  "assured  upon 
the  participation  scale,  75  per  cent,  of  all  the  profits  realized 
from  the  entire  business  of  the  company,  and  that  in  view 
of  the  increasing  business  of  the  company,  it  is  or  may  be 
desirable  to  vary  the  relative  proportions  in  which  such 
profits  should  be  allotted  and  divided  as  between  the  share- 
holders and  such  persons  assured."  Then  the  first  section 
enacts  that  the  directors  are  authorized  in  their  discretion 
to  make  such  new  allotment  and  division  of  such  profits 
among  the  persons  assured  on  the  participation  scale  and 
the  shareholders  of  the  company  at  such  times  and  in  such 
manner  as  they  may  think  fit,  and  also  from  time  to  time 
to  vary  the  relative  proportion  in  which  such  profits  shall 
be  divided  as  between  such  assured  and  the  shareholders  : 
Provided  that  the  proportion  of  such  profits  allotted  to 
such  assured  shall  not  be  less  than  90  per  cent,  thereof  and 
the  shareholders'  proportion  shall  not  exceed  10  per  cent, 
thereof. 

41 — VOL.  XXV.  A.R. 
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Judgment.  The  question  is  whether  the  proportion  of  "the  profits 
OsL^R,  realized  from  the  entire  business  of  the  company,"  which 
is  thus  by  law  required  to  be  allotted  to  the  participating 
shareholders  is  taxable  income  within  the  meaning  of  the 
Assessment  Act. 

The  relative  sections  of  that  Act, — I  refer  to  R.S.O.,  1897, 
ch.  224, — are  sec.  2,  sub-sec.  8  :  "  '  Property  '  shall  include 
both  real  and  personal  property  as  hereafter  defined." 

Sub-section  10:  "'Personal  estate'  and  'personal  pro- 
perty '  shall  include  all  goods,  chattels,  interest  on  mort- 
gages, *  *  income  and  all  other  property,  except 
land  and  real  estate,  and  real  property  as  above  defined, 
and  except  property  herein  expressly  exempted." 

Section  7  :  "  All  property  in  this  Province  shall  be  liable 
to  taxation  subject  to  the  following  exemptions,  that  is  ta 
say  :  " — Sub-sec.  18  :  So  much  of  the  personal  propertj^  of 
any  person  as  is  invested  in  mortgage  upon  land,  or  secured 
by  vendor's  lien,  or  is  invested  in  provincial  or  municipal 
debentures.  Sub-section  26  :  Annual  income  to  the  amount 
of  $700,  or  $400  if  derived  from  any  source  other  than 
personal  earnings,  but  in  no  case  more  than  $700.  Sub- 
section 27  :  Rental  or  other  income  derived  from  real 
estate,  except  interest  on  mortgages. 

Section  13  :  Duties  of  assessors :  (1)  To  prepare  an  assess- 
ment roll  in  which  they  are  (4)  to  set  down  certain 
particulars  in  separate  columns  as  follows : 

Column  14.  Value  of  personal  property  other  than 
income. 

Column  15.    Taxable  income. 

What  that  is  we  see  by  section  85,  subject  to  the  provis- 
ions of  section  9,  which  enable  a  person  for  the  purpose  of 
being  placed  on  the  voters'  list  to  refuse  exemption  on 
account  of  income.  No  person  deriving  an  income  from  any 
trade,  etc.,  or  other  source  whatsoever  not  declared  exempt 
by  the  Act  shall  be  assessed  for  a  less  sum  as  the  amount  of 
his  net  personal  earnings  or  income  during  the  year  then  last 
past,  than  the  excess  of  such  earnings  or  income  over  and 
above  the  exemptions  specified  in  sub-sec.  26  of  sec  7,  and 
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such  last  year's  income  in  excess  of  such  exempted  sums  Judgment, 
shall  be  held  to  be  his  net  personal  property  unless  he  has  Qsler, 
other  persoual  property  liable  to  assessment,  in  which  case 
such  excess  of  income  and  othei-  personal  property  shall  be 
added  together  and  constitute  his  personal  property  liable 
to  assessment. 

The  appeal  involves  the  question  which  has  been  so 
frequently  considered  in  recent  years  of  the  meaning  of 
the  term  "  income,"  as  used  in  fiscal  legislation,  whether 
municipal  or  of  more  extensive  scope. 

In  Lawless  v.  Sullivan  (1881),  6  App.  Cas.  373,  the  ques- 
tion was  of  the  assessment  of  a  bank,  and  arose  upon  the 
15th  section  of  the  city  of  St.  John  Assessment  Act  of  1859, 
by  which  a  tax  for  municipal  purposes  was  imposed  in  re- 
spect of  the  "  whole  amount  of  income  "  received  by  its 
agent  or  manager  for  any  joint  stock  company  or  corpora- 
tion established  abroad  or  out  of  the  limits  of  the  Province 
carrying  on  business  in  the  city  of  St.  John.  The  Supreme 
Court  decided  that  "income*'  meant  all  items  of  profits 
on  the  transactions  of  a  business  during  a  fiscal  year  with- 
out regard  to  any  losses  arising  from  the  same  business 
during  that  year.  This  view  was  dissented  from  by  the 
Judicial  Committee,  in  whose  judgment  it  is  said:  "It  must 
always  be  borne  in  mind  that  the  tax  is  imposed  on  the 
income  received  during  the  fiscal  year,  and  what  there- 
fore has  to  be  ascertained  for  the  purpose  of  assessment  is 
the  income  for  an  entire  year.  There  can  be  no  doubt 
that  in  the  natural  and  ordinary  meaning  of  language  the 
income  of  a  bank  or  trade  for  any  given  year  would  be 
understood  to  be  the  gain,  if  any,  resulting  from  the  balance 
of  the  profits  and  losses  of  the  business  in  that  year.  That 
alone  is  the  income  which  a  commercial  business  produces, 
and  the  proprietor  can  receive  from  it."  And  again:  "Theie 
is  nothing  in  the  enactment  imposing  the  tax,  nor  in  the 
context,  which  should  induce  us  to  construe  the  word 
income,'  when  applied  to  the  income  of  a  commercial 
business  for  a  year,  otherwise  than  in  its  natural  and 
commonly  accepted  sense,  as  the  balance  of  gain  over  loss, 
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Judgment,   and  consequently  they  are  of  opinion  that  where  no  such 
OsLER,     gain  has  been  made  in  the  fiscal  year,  there  is  no  income 
J.A.  fund  which  is  capable  of  being  assessed." 

This  case  though  it  clears  the  ground  in  one  direction 
shewing  that  only  the  excess  of  receipts  over  expenditure 
— the  balance  of  gain  over  loss — can  be  called  the  income 
of  a  commercial  business  such  as  a  bank  or  an  insurance 
company  is  yet  not  decisive  of  the  case  before  us,  because 
it  was  not  there  necessary  to  determine  the  question,  which 
under  the  circumstances  indeed  could  not  have  arisen, 
whether  moneys  payable  out  of  profits — moneys  which 
would  not  have  been  payable  at  all  unless  profits  had 
been  realized — ought  to  be  considered  as  part  of  the  income 
of  the  coi  poration,  part  of  the  excess  of  gain  over  loss,  of 
receipts  over  expenditure.  That  question  arose  and  was 
decided  in  the  subsequent  case  of  Last  v.  London  Assui'- 
ance  Corporation  (1885),  10  App.  Cas.  438. 

Mr.  Bruce  argued  very  earnestly  that  this  case  had  little 
or  no  application  to  the  present  because  it  was  a  decision 
upon  the  language  of  the  Imperial  Income  Tax  Act,  16  & 
17  Vict.  ch.  34,  by  which  revenue  is  provided  for  the 
Imperial  government  and  turned  upon  the  meaning  of  the 
words,  "  annual  profits  and  gains,"  as  used  in  schedule  D. 
of  the  Act,  upon  which  the  income  tax  is  payable.  There 
is  nothing,  however,  in  that  Act  which  indicates  that  these 
words  are  used  in  any  larger  sense  as  denoting  income  for 
taxable  purposes  than  we  should  attribute  to  them  under 
the  authority  of  the  case  in  the  Privy  Council :  see  per 
Lord  FitzGerald  in  Last's  case,  at  p.  450  ;  and  Mersey  Docks 
V.  Lucas  (1883),  8  App.  Cas.  891.  Nor  can  the  meaning  of 
the  word  "  income  "  or  the  words  "  profits  or  gains,"  be 
aff'ected  by  the  fact  that  the  one  is  used  in  an  Imperial  Act 
for  providing  a  revenue  for  the  Imperial  government,  while 
the  other  occurs  in  a  provincial  assessment  Act  for  pro- 
viding one  for  domestic  or  municipal  purposes  only.  The 
provisions  of  the  latter  are,  if  anything,  more  comprehen- 
sive, for  section  35  expressly  declares  that  taxable  income 
is  the  excess  of  net  personal  earnings  or  income  over  the 
specified  exceptions. 
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It  is  the  same  income  which  is  dealt  with  in  both  cases  Judgment, 
though  in  the  case  of  Last  v.  London  Assurance,  we  have  it  Osler, 
very  clearly  laid  down  by  the  majority  of  the  law  lords, 
and  to  my  mind  in  the  judgment  of  Lord  Blackburn  on 
very  intelligible  and  satisfactory  grounds,  that  so  much  of 
the  annual  profits  or  gains,"  i.e.,  of  the  surplus  of  receipts 
over  expenditure,  of  the  company  as  were  payable  to  the 
participating  policy  holders  were,  as  "  annual  profits  or 
gains  "  of  the  company,  part  of  their  income  and  liable  to 
the  income  tax,  and  that  the  payments  contracted  to  be 
made  to  such  policy  holders  out  of  such  profits  or  gains 
were  not  an  expenditure  to  be  taken  into  account  before 
the  balance  of  taxable  profits  was  ascertained  but  being 
payable  out  of  profits  were  themselves  a  part  of  such 
profits.  Lord  Blackburn  held  that  a  share  in  profits 
could  by  bargain  be  given  to  one  who  was  not  a  share- 
holder, while  Lord  Bramwell,  whose  vigorous  judgment 
shews  how  much  may  be  said  for  the  opposite  side  of 
the  question,  said  that  the  whole  diflficulty  had  "  arisen 
from  the  inaccurate  use  of  the  expression  '  participation 
in  profits/  instead  of  '  participation  in  the  sum  that  would 
be  profits  but  for  the  right  to  participate.' "  The  con- 
troversy has  now  been  settled  in  opposition  to  Lord 
Bramwell's  view. 

Whether  the  surplus  profits  are  allotted  to  the  policy 
holders  by  contract  as  in  that  case,  or  by  statute  as  in  this, 
can  make  no  difference,  they  still  form  part  of  the  net 
annual  income  of  the  company,  no  matter  how  they  are  ap- 
propriated. They  can  in  no  sense  be  described  as  a  loss,  and 
though  when  made  they  may  be  an  expenditure,  yet  they 
are  an  expenditure  out  of  profits,  not  an  expenditure  in 
order  to  make  profits,  and  are,  therefore,  on  the  principles 
established  by  Last's  case,  taxable  as  income,  being  profits 
of  the  same  character  and  administered  in  a  similar  man- 
ner to  those  in  question  there.  The  plain  object  and  ex- 
pressed intention  of  the  Assessment  Act  is  that  all  pro- 
perty unless  expressly  exempted  shall  be  liable  to  taxation. 
If  this  particular  property  cannot  be  taxed  as  income,  or 
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Judgment,  as  interest  on  mortgages  (as  I  think  might  have  been  done 
OsLER,  "^o  far  as  it  consists  of  such  interest),  I  think  it  would 
puzzle  anyone  to  shew  how  it  could  practically  be  taxed  at 
all.  As  there  is  nothing  in  the  Act  which  can  be  laid  hold 
of  to  reduce  the  meaning  of  the  word  "  income  "  below  that 
which  it  really  is,  and  is  called  in  the  company's  own  Act, 
viz.,  the  profits  realized  by  them  in  their  business,  these 
profits  may  well  be  assessed  as  such,  and  though  for  no 
doubt  very  good  business  reasons  the  company  devote  a 
large  proportion  of  these  to  their  policy  holders,  having 
compelled  themselves  to  do  so  by  an  Act  passed  at  their 
own  instance,  they  are  still  part  of  the  income  of  the 
company.  To  tax  them  is  no  infraction  of  the  statute  or 
of  their  bargain  with  their  policy  holders.  It  cannot  affect 
the  validity  of  the  policies  to  the  full  amount  the  company 
are  bound  to  pay,  or  the  principles  on  which  they  provide 
for  their  payment.  The  only  effect  of  the  taxation  is  that 
there  is  so  much  less  to  divide  and  allot  to  the  policy 
holders. 

I  considered  this  question  to  some  extent  in  Confedera- 
tion Life  Association  v.  Toro/ito  (1895),  22  A.  R.  166,  and 
remain  of  the  opinion  there  expressed. 

As  to  costs.  This  is  an  experiment  in  assessment  on 
the  part  of  the  city,  and  while  it  turns  out  to  be  a 
successful  one,  I  think  each  party  should  bear  their  own 
costs  of  the  appeal. 

Maclennan,  J.  A.: — 

The  company  are  assessed  in  respect  of  real  property  to 
the  amount  of  $129,000,  in  respect  of  personal  property 
$4,000,  and  in  respect  of  income  $692,000.  The  question 
relates  to  the  last  item  alone.  That  sum  is  the  income  of 
the  company  for  the  year  1896,  for  interest  and  dividends 
on  the  company's  investments.  Besides  that  sum  the 
company  received  for  premiums  on  new  policies  and 
renewals,  rent  of  real  estate,  etc.,  the  further  sum  of 
$2,063,648.    The  company's  payments  during  the  same 
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year  for  expenses,  death  and  endowment  claims,  cancelled  Judgment, 
policies,  reinsurance  premiums,  etc.,  the  sum  of  $1,703,872,  Maclennan, 
leaving  a  balance  of  receipts  over  payments  of  $1,051,776,  J*^* 
as  the  company's  apparent  income  for  the  year,  over  and 
above  all  expenditure.  The  assessment,  however,  is  only 
upon  $692,000.  It  appears  that  the  most  of  the  company's 
insurance  is  with  participation  in  profits,  and  before  the 
year  1879  it  was  the  piactice  to  allot  to  the  policy  holders 
seventy-five  per  cent,  of  the  profits.  In  that  year,  however, 
by  an  amendment  of  its  Act  of  Incorporation,  42  Vict.  ch. 
71  (D.),  the  proportion  of  profits  to  be  allotted  to  policy 
holders  was  increased  to  not  less  than  ninety  per  cent.  It 
was  contended  for  the  company  tliat  the  share  of  profits  to 
which  policy  holders  are  thus  entitled  could  not  be 
regarded  as  income,  for  the  reason  that  the  company  had  no 
control  over  it,  and  had  no  option  but  to  pay  it  over  to  the 
policy  holders,  and  could  not  divide  it  among  the  share- 
holders. That  argument  is  forcible  and  plausible,  but  I  think 
it  cannot  be  maintained  as  against  the  express  terms  of  the 
Assessment  Act.  The  question  is  whether  it  is  part  of  the 
company's  income,  and  it  is  impossible  to  contend  the 
contrary.  Being  income  it  is  immaterial  what  is  done  with 
it,  it  is  a  subject  of  taxation.  It  is  earned  by  the  company. 
It  is  called  profits  in  the  Act  of  1879,  and  it  is  so  in  fact, 
•and  therefore  income.  It  was  also  contended  thai  the 
interest  from  investments  is  largely  required  to  produce 
and  maintain  the  fund  out  of  which  the  company's 
policies  are  to  be  paid  at  maturity,  and  the  evidence 
shews  that^uch  is  the  case,  and  that  the  premiums 
charged  are  fixed  with  reference  to  the  interest  to  be 
earned  by  their  investment.  I  do  not  see  that  this  cir- 
cumstance makes  any  difi"erence.  The  policies  give  the 
assured  no  legal  claim  on  the  interest  so  earned  and 
received.  The  investments  and  the  interest  arisino-  there- 
from  are  the  property  of  the  company.  The  assured  have 
no  lien  thereon,  they  have  nothing  but  the  company's 
covenant  for  payment.  The  capital  of  the  comj)any,  as 
v^ell  as  its  invented  funds  and  other  property  are  all  a 
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Judgment,  security  to  the  assured,  and  by  section  39  of  the  Assess- 
Maclennan,  ment  Act,  R  S.  0.  ch.  224,  the  company  is  to  be  assessed 
as  if  it  was  a  partnership  and  not  an  incorporated  company. 
The  sum  in  question  being  therefore  income  of  the  com- 
pany, it  is  property,  sec.  2,  sub-sees.  8  and  10;  and  liable 
to  taxation,  sec.  7  ;  unless  exempted.  It  is  clearly  not 
within  any  of  the  exemptions,  and  the  question  is  governed 
by  section  35.  This  last  section  declares  that  no  person 
deriving  an  income  from  *  *  any  source  whatever,  not 
declared  exempt  by  this  Act,  shall  be  assessed  for  a  less 
sum  than  the  excess  of  such  net  incom^e  during  the  year 
then  last  past  over  and  above  the  exemptions  in  sub-sec.  26 
of  sec.  7,  etc.  Now,  this  sum  ot*  $692,000,  is  not  derived 
froni  any  exempted  source,  and  I  think  it  is  impossible  to 
say  that  it  is  not  liable  to  taxation  upon  the  very  words  of 
this  section.  I  think  it  is  income  within  the  definition  of 
Lawless  v.  Sullivan  (1881),  6  App.  Cas.  373,  and  that  it  is 
still  income  notwithstanding  that  a  large  part  of  it  may  be 
reserved  for  the  quinquennial  allotment  to  policy  hojders  as 
a  share  of  profits :  Last  v.  London  Assurayice  Corporation 
(1885),  10  App.  Cas.  438.  I  was  for  some  time  inclined  to 
think  that  so  much  of  the  interest  on  investments  as  was 
necessary  to  be  reserved  by  reason  of  the  new  risks  taken 
during  the  year  should  be  exempt,  but  I  think  the  statute 
does  not  permit  that  to  be  done,  the  whole  being  income 
of  a  kind  not  exempted. 

I  arn  therefore  of  opinion  that  the  appeal  should  be 
dismissed. 

Moss,  J.  A.  :— 

The  appellant  company  is  a  life  assurance  company 
having  its  head  office  at  the  city  of  Hamilton. 

In  the  year  1897,  the  company  was  assessed  for  the 
year  1898,  in  number  tw^o  ward,  as  follows  : — 

Real  property   $129,000 

Personal  property    4,000 

Income  ....   692,000 
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The  company  appealed  to  the  Court  of  Revision  in  Judgment, 
respect  of  the  assessment  for  income  complaining  that  it  Moss, 
was  too  high. 

Before  the  Court  of  Revision  the  company  contended 
that  it  was  only  assessable  in  respect  of  income  to  the 
amount  of  $34,000,  and  that  all  in  excess  of  that  sum 
should  be  struck  off  the  assessment  roll. 

The  Court  of  Revision  confirmed  the  assessment  of 
$692,000,  and-the  company  then  appealed  to  a  board  of 
three  County  Judges  under  the  provisions  of  the  Assess- 
ment Act,  1892,  as  amended  by  60  Vict.  ch.  45,  sec.  70  (O.). 

The  board,  consisting  of  the  Senior  Judge  of  the  county 
of  Wentworth,  and  the  Judges  of  the  counties  of  Halton 
and  Brant,  heard  evidence  and  argument  and  after  consid- 
eration confirmed  the  assessment  and  dismissed  the  appeal ; 
and  the  company  appealed  to  this  Court. 

Mr.  Bruce  for  the  appellants  contended  that  the  income 
assessable  under  the  Act  is  the  amount  which  the 
shareholders  of  the  company  become  entitled  to  receive 
for  themselves  as  being  their  own.  This  he  claimed 
amounted  to  no  more  than  $29,735.82,  but  he  submitted  to 
its  being  placed  at  $84,000,  that  amount  having  been  fixed 
by  the  late  County  Judge  Sinclair,  and  adhered  to  in 
subsequent  years  though  in  excess  of  the  amount  properly 
assessable. 

As  to  the  remainder  of  the  $692,000  he  contended  that 
it  was  not  income  within  the  meaning  of  the  Assessment 
Act. 

The  sum  seems  to  have  been  fixed  by  the  assessor  as  the 
amount  shewn  to  have  been  received  in  former  ^^ears  for 
interest  and  dividends  derived  from  the  investments  in 
which  the  company  has  placed  the  surplus  funds  which 
have  been  accumulated  and  form  part  of  the  assets  of 
the  company. 

It  is  not  disputed  that  so  much  of  these  earnings  as  are 
allocated  to  the  shareholders  should  be  treated  and  assessed 
as  income.  But  it  is  argued  that  the  portion  which  may 
be  allocated  amongst  the  participating  policy  holders  by 
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Judgment,   virtue  of  the  Act  of  the  Parliament  of  the  Dominion,  42 
Moss,      Vict.  ch.  71,  is  a  liability  of  the  company,  is  money  of  the 
policy  holders  and  not  of  the  company,  and  so  not  income 
of  the  company  in  respect  of  which  it  is  assessable. 

But  it  is  money  received  by  the  company  through  its 
transactions.  It  is  earnings  of  the  company's  moneys 
under  investment. 

The  fact  that  the  company  does  not  propose  to  apply  all 
of  its  earnings  for  corporate  purposes  or  for  division 
amongst  its  shareholders  cannot  alter  the  nature  of  the 
receipts. 

Tt  is  due  only  to  the  constitution  of  the  compan}?^  and 
the  relations  between  it  and  its  participating  policy  holders, 
that  a  portion  only  and  not  all  of  these  receipts  is  divisible 
amongst  the  shareholders. 

The  participating  policy  holders  occupy  a  position  some- 
what analogous  to  that  of  partners  in  profits  only,  and  so 
entitled  to  share  in  the  profit  income  earned  by  the 
business. 

The  proceedings  now  in  appeal  having  been  taken  under 
the  Assessment  Act,  1892,  we  must  resort  to  it. 

The  personal  property  of  this  company  [included  in 
which  is  income  (sec.  2  (10) )],  is  to  be  assessed  against  it  in 
the  same  manner  as  if  it  were  an  unincorporated  partner- 
ship [sec.  34  (1)]. 

Section  31  (now  sec.  35  of  the  R.  S.  0.  ch.  224)  seems  to 
define  the  extent  to  which  income  is  assessable  and  to 
virtually  exclude  all  methods  of  reducing  the  amount  of 
income  below  what  may  be  produced  by  applying  the 
rules  there  laid  down. 

Reading  that  section  as  applicable  to  this  company  it 
enacts  that  "  No  company  deriving  an  income  from  any 
trade  *  *  or  other  source  whatsoever,  not  declared 
exempt  by  this  Act,  shall  be  assessed  for  a  less  sum  as  the 
amount  of  its  net  personal  earnings  or  income  during  the 
year  then  last  past  than  the  excess  of  such  earnings  or 
income  over  and  above  the  exemptions  specified  in  sub- 
sees.  23  and  24  and  24a  of  sec.  7,  of  this  Act,  and  such" 
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last  year's  income  in  excess  of  such  exempted  sums  shall  Judgment, 
be  held  to  be  its  net  personal  property    *  Moss, 

All  deductions  other  than  those  specified  in  this  section 
are  excluded. 

Nowhere  in  the  Act  is  this  sort  of  income  declared 
exempt  from  assessment,  and  the  greatest  amount  of  ex- 
empted income  under  sub-sees.  23  and  24  and  24a  of 
sec.  7,  is  $700. 

By  the  very  terms,  therefore,  of  section  31,  these  earn- 
ings form  income  liable  to  assessment. 

But  for  the  explicit  language  of  section  31,1  would  have 
been  inclined  to  agree  with  the  view  suggested  by  Snider, 
Co.  J. 

But  Mr.  Bruce  conceded  that  the  application  of  that 
mode  of  assessment  would  afford  but  slight  relief  to  the 
company. 

I  agree  that  the  decision  of  the  board  of  Judges  has 
not  been  successfully  impeached  and  that  the  appeal  must 
be  dismissed. 

Appeal^  dismissed. 
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Sparks  v.  Wolff. 


Will— Construction — Change  in  Law — '■'^  Heirs'"' — Primogeniture — 14  cfc  15 
Vict.  ch.  6—43  Vict.  ch.  I4,  sec.  2  (O.). 

A  testator,  who  died  on  the  8th  of  November,  1867,  by  his  will,  made  on 
the  15th  of  October,  1867,  devised  lands  in  Ontario  to  his  wife  until 
her  death  or  marriage,  and  upon  her  death  or  marriage  to  his  son, 
"  should  he  be  living  at  the  happening  of  either  of  said  contingencies," 
and  if  not  then  living  "  unto  the  heirs  of  the  said  (son)."  The  son  died 
in  July,  1885,  intestate  and  unmarried,  and  the  widow  died  in  Feb- 
ruary, 1887  :— 

Held,  that  the  Act  abolishing  heirship  by  primogeniture,  14  &  15  Vict. 

ch.  6,  applied,  and  that  all  the  brothers  and  sisters  of  the  son  were  his 

"  heirs  "  and  entitled  to  take  under  this  devise. 
Tylee  v.  Deal  (1873),  19  Gr.  601,  and  Baldwin  v.  Kingstone  (1890),  18 

A.  R.  63,  distinguished. 
Judgment  of  Rose,  J.,  reversed. 

Statement.  This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  Rose,  J. : — 

George  Sparks,  a  resident  of  the  Province  of  Ontario, 
died  on  the  8th  of  November,  1867,  having  first  duly 
made  on  the  15th  of  October,  1867,  his  will,  which  con- 
tained the  following  devise  in  question  in  this  action  : — 

I  also  give  and  devise  to  my  wife,  Sarah  Sparks,  so  much 
of  lot  number  eight,  in  said  Junction  Gore,  in  said  town- 
ship of  Gloucester  (in  the  Province  of  Ontario),  as  lies  to 
the  eastward  of  said  Rideau  Road,  and  which  contains  one 
hundred  and  eight}^  acres  of  land,  be  the  same  more  or 
less,  together  with  the  right  of  way  to  be  enjoyed  in  com- 
mon as  aforesaid,  to  have  and  to  hold  the  said  land  so 
devised  to  her,  with  the  appurtenances  thereunto  belonging, 
and  the  said  right  of  way  to  my  said  wife  during  the  term 
of  her  natural  life  if  she  shall  remain  unmarried  after  my 
death,  but  if  she  shall  again  be  married  after  my  death, 
then  only  until  such  marriage  shall  take  place  ;  and  upon 
the  decease  of  my  said  wife  or  her  being  again  married,  I 
give  and  devise  to  my  said  son,  Frederick  Sparks,  should 
he  be  livnng  at  the  happening  of  either  of  said  contingencies, 
his  heirs  and  assigns  forever  (and  should  the  said  Fred- 
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€rick  Sparks  not  be  living  when  either  of  said  contingencies  Statement 

shall  happen,  then  I  give  and  devise  unto  the  heirs  of  the 

said  Frederick  Sparks,  their  heirs  and  assigns  forever)  all 

that  part  of  said  lot  number  eight  which  lies  between  the 

said  Rideau  Road  and  a  line  drawn  parallel  to  said  Rideau 

Road  across  the  whole  breadth  of  said  lot  number  eight, 

and  commencing  at  and  starting  from  a  point  on  the 

northerly  side  line  of  said  lot  number  eight,  equidistant 

from  the  easterly  side  of  said  Rideau  Road  and  the  rear 

end  of  said  side  line,  together  with  the  said  right  of  way 

across  said  front  part  of  said  lot  number  eight  hereinbefore 

mentioned,  said  right  of  way  to  be  enjoyed  in  common  with 

all  other  persons  entitled  to  use  and  enjoy  the  same  under 

and  by  virtue  of  this  my  last  will  and  testament,  saving, 

excepting  and  reserving  out  and  from  the  said  part  of  said 

lot  number  eight,  so  next  hereinbefore  devised  to  said 

Frederick  Sparks,  his  heirs  and  assigns,  and  the  right  of 

way  hereinafter  specially  mentioned. 

Frederick  Sparks,  the  son  of  the  testator,  died  in  July, 
1885,  intestate  and  unmarried,  leaving  several  brothers  and 
sisters  him  surviving.  Sarah  Sparks,  the  widow  of  the 
testator,  died  in  February,  1887.  The  plaintiff  was  a 
brother  of  Frederick  Sparks,  though  not  the  eldest  surviv- 
ing brother,  and  brought  the  action  on  the  9th  of  February, 
1897,  claiming  that  as  one  of  the  heirs-at-law  of  Frederick 
Sparks,  he  was  entitled  to  an  undivided  share  in  the  lands. 
The  defendant  was  a  daughter  of  George  Sparks  and 
while  not  admitting  the  plaintiffs  title  and  thus  putting 
him  to  the  proof  of  it  claimed  title  herself  by  length  of 
possession,  and  also  as  grantee  of  Abraham  Sparks,  the 
eldest  surviving  brother  of  Frederick  Sparks. 

The  action  came  on  for  trial  at  Ottawa,  on  the  17th  of 
September,  1897,  before  Rose,  J.,  who,  on  the  authority  of 
Tylee  v.  Deal  (1873),  19  Gr.  601,  and  Baldwin  v.  Kingstone 
(1890),  18  A.  R.  63,  held  that  the  eldest  surviving  brother 
of  Frederick  Sparks  was  his  heir  and  entitled  to  take 
under  the  devise  and  that  the  plaintiff  had  no  interest  in 
the  land. 
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Argument.  The  plaintiff  appealed  and  the  appeal  was  argued  before 
Burton,  C.J.O.,  Osler,  Maclennan,  and  Moss,  JJ.A.,  on 
the  25th  of  March,  1898. 

Armou7%  Q.C.,  for  the  appellant. 

The  decision  is  against,  not  in  accordance  with  Tylee  v. 
iJeal  (1873),  19  Gr.  601,  and  Baldwin  v.  Kingstone  (1890),. 
18  A.  R.  63,  upon  which  the  learned  Judge  based  his  judg- 
ment. These  cases  proceeded  upon  the  hypothesis  that  a 
testator  is  assumed  to  know  the  law  as  it  stood  at  the  time 
when  he  made  his  will,  and  to  adopt  the  legal  signification 
then  given  to  the  word  "  heirs."  Upon  the  same  reasoning 
this  testator  must  be  supposed  to  have  intended  the  land 
to  go  to  those  who  according  to  law  would  have  taken  as 
heirs,  if  the  land  had  descended. 

The  "  heirs  "  are  the  persons  who  at  the  time  the  will 
takes  effect  would  be  entitled  in  case  of  intestacy.  It  is  a 
mere  question  of  identification.  There  is  strictly  speaking 
no  such  person  as  "  heir  "  in  this  Province  and  the  English 
cases  in  principle  shew  this.  In  England  it  has  been  held 
that  a  devise  of  chattels  to  the  "  heir  "  goes  to  the  person 
who  would  inherit  the  testator's  land.  It  is  not  a  question 
of  tenure  or  of  descent  but  just  a  mode  of  describing  the 
devisee :  Thorp  v.  Owen  (1854),  2  Sm.  &  G.  90 ;  Evans  v. 
Evans,  [1892]  2  Ch.  173. 

The  plural  words  "  heirs  "  and  "  their  "  are  used  here, 
and  the  intention  evidently  was  that  more  than  one  person 
would  take.  The  Act  of  1880,  43  Vict.  ch.  14,  sec  2  (O.), 
does  not  affect  the  case  ;  it  was  merely  declaratory  of  the 
law. 

Osier,  Q.C.,  for  the  respondent.  The  case  is  governed  by 
Tylee  y.  Deal  (1873),  19  Gr.  601,  which  has  been  adopted 
and  approved  in  Baldwin  v.  Kingstone  (1890),  18  A.  R  63^ 
Tylee  v.  Deal,  decided  that  the  Act  abolishing  heir- 
ship by  primogeniture,  14  &;  15  Vict.  ch.  6,  applied 
only  to  cases  of  intestacy  and  was  not  intended  to 
affect  any  limitation  of  an  estate  by  deed  or  will.  The 
Legislature  accepted  the  judgment  in  Tylee  v.  Deal,  as  to 
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the  wills  of  all  testators  who  died  before  the  5th  of  March,  Argument. 
1880,  containing  a  devise  to  the  "  heir  "  or  "  heirs  "  but 
changed  the  law  as  to  the  wills  of  all  testators  dying  after 
1880,  and  declared  that  after  that  date  a  devise  of  land  to 
the  "  heir  "  or  "  heirs  "  should  be  construed  to  be  a  devise 
to  the  person  or  persons  to  whom  such  real  estate  would 
descend  under  the  law  of  Ontario  in  case  of  an  intestacy. 
The  date  of  the  death  of  the  testator  and  not  the  date  of 
the  will  is  thus  made  the  test  as  to  the  interpretation,  so 
that  if  two  testators  died  after  1880,  the  will  of  one  being 
made  before  1851,  and  the  will  ot  the  other  being  made 
after  that  date  both  wills  must  receive  the  same  construc- 
tion. It  would  be  absurd  to  say  that  the  two  testators 
used  the  same  word  "  heir  "  or  "  heirs  "  in  a  different  sense. 
The  use  of  the  plural  "  heirs  "  is  of  no  importance.  The 
plural  was  used  in  Tylee  v.  Deal. 
Armour,  Q.C.,  in  reply. 

June  30th,  1898.    Burton,  C.J.O.  :— 

The  will  under  which  the  question  in  this  case  arises 
was  made  after  the  Act  abolishing  primogeniture  came 
into  effect  (1st  January,  1852)  and  before  the  passing  of 
the  Act  of  1880. 

The  devise  was  of  a  parcel  of  land  by  George  Sparks  in 
fee  simple  to  his  wife  for  life,  remainder  after  her  death  or 
second  marriage,  to  her  son  Frederick  should  he  then  be 
living,  but  should  he  not  then  be  living,  to  the  heirs  of  the 
said  Frederick,  their  heirs  and  assigns  for  ever. 

Frederick  died  before  his  mother  in  1885  intestate  and 
unmarried  but  leaving  six  brothers  and  four  sisters  of  whom 
Abraham  was  the  eldest  and  who  claimed  to  be  entitled 
under  the  devise  to  the  heir  of  Frederick,  and  he  conveyed 
to  his  sister  the  defendant  Mrs.  Wolff. 

The  contest  now  is  whether  on  the  death  of  the  widow, 
Abraham,  the  eldest  son,  who,  before  the  Act  of  1852, 
would  in  the  case  of  intestacy  have  been  entitled  to  inherit 
as  heir-at-law,  was  the  party  intended  under  the  descrip- 
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Judgment,  tion  in  the  will,  or  whether  under  the  word  "  heirs "  the 
Burton,  whole  of  the  brothers  and  sisters  became  entitled  in  equal 
C.J.O.  shares  as  the  persons  who,  as  the  law  then  stood,  would 
in  the  case  of  intestacy  have  inherited. 

The  learned  trial  Judge  has  held  that  notwithstanding 
the  abolishing  of  the  la\7  of  primogeniture,  as  the  will  was 
made  before  the  Act  of  1880,  the  person  intended  by  the 
description  is  the  common  law  heir  and  that  Abraham  was 
intended  to  the  exclusion  of  his  brothers  and  sisters  and 
this  appeal  is  against  that  decision. 

The  learned  Judge  felt  bound  by  the  decision  in  Tylee  v. 
Deal,  but  peculiar  reasons  existed  for  that  decision  apart 
altogether  from  the  fact  that  that  will  was  made  before 
the  passing  or  rather  coming  into  operation  of  our  Act 
altering  the  law  in  reference  to  primogeniture.  It  was 
made  in  Enofland  where  the  testator  resided  and  dealt 
with  land  there  as  well  as  in  Canada  and  presumably  the 
testator  and  his  advisers  had  no  knowledge  of  our  Canadian 
law.  He  evidently  intended  as  regards  the  lands  in  England 
that  the  common  law  heir  should  take  and  there  was 
nothing  to  shew  that  a  different  person  was  intended  to 
take  the  devise  in  Canada. 

I  think  that  nothing  said  by  me  in  the  Baldwin  case 
lends  any  countenance  to  the  view  that  in  a  case  of  a  will 
made  after  the  change  in  the  law  I  should  still  hold  that 
the  same  construction  should  be  given  to  the  word 
heirs "  found  as  it  is  in  this  will  ;  the  same  reasoning 
w^hich  compelled  me  to  hold  in  that  case  that  the  eldest 
son  only  was  intended  compels  me  to  hold  that  the  word 
where  used  since  the  change  in  the  law  must  be  taken 
to  be  used  in  its  altered  sense. 

That  many  years  previously  a  different  law  had  existed 
-can  surely  be  no  reason  for  holding  that  the  same  meaning 
is  to  be  continued  to  be  given  to  the  word  long  after  that 
state  of  the  law  had  ceased  to  exist.  With  deference,  I 
think  that  the  only  inquiry  is  who  is  the  heir  of  the  party 
referred  to  by  the  law  of  this  country  at  the  time  of  the 
making  of  the  will  and  not  who  would  have  been  the  heir 
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i£  the  death  had  occurred  or  the  will  been  made  an  Judgment, 
indefinite  number  of  years  before.    On  that  inquiry  it  Burton, 
would  have  been  found  that  the  ten  children  were  the  heirs     C.  J.O. 
and  they  in  my  opinion  were  the  parties  intended  to  be 
described  by  the  testator  as  the  objects  of  his  bounty  in 
the  contingency  contemplated. 

Nor  do  I  think  the  case  is  affected  by  sec.  41  which  de- 
clares that  the  Act  shall  not  affect  any  limitation  of  any 
estate  by  deed  or  will  or  any  estate  held  in  trust.  I  have 
always  supposed  that  that  section  referred  to  cases  in 
which  the  word  was  used  for  the  purpose  of  defining  the 
estate  intended  to  be  devised  or  limited  and  not  to  a  case 
where  it  is  not  used  as  a  word  of  limitation  but  as  a  word 
of  purchase  to  describe  the  person  or  class  of  persons 
intended  to  take. 

The  Act  of  1880  was  passed,  I  imagine,  to  remove  doubts 
but  not  either  as  declaratory  of  the  law  previously  to  its 
passing  or  as  effecting  a  change  in  the  law  as  to  testators 
dying  after  that  year.  I  do'  not  think  that  is  the  con- 
struction to  be  given  to  that  enactment  and  on  the  broad 
ground  that  the  testator  knew  the  law  of  inheritance 
w^hen  he  wrote  his  will  and  intended  to  describe  as  his 
devisees  the  persons  who  under  the  then  state  of  the  law 
were  his  heirs,  I  think  we  must  hold  the  brothers  and 
sisters  to  be  all  entitled  and  that  the  appeal  should  be 
allowed. 

OsLER,  J.  A.  : — 

I  offer  no  opinion  in  this  case. 

Maclennan,  J.A.  : — 

The  question  in  this  appeal  is  upon  the  will  of  George 
Sparks,  who  died  in  1867,  and  who  made  his  will  on  the 
15th  of  October  in  the  same  year.  The  testator  devised  a 
parcel  of  land  to  his  wife  for  life,  or  widowhood,  remainder 
to  his  son  Frederick  in  fee,  should  he  be  living  at  the 
determination  of  the  estate  given  to  his  wife  ;  and  if  not 
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Judgment,  he  devised  the  same  "  to  the  heirs  of  Frederick,  their 
Maclenstak,  heirs  and  assigns  forever."  Frederick  did  not  survive 
his  mother,  but  died  in  1885,  unmarried  and  intes- 
tate. His  mother  died  in  1887,  without  having  married 
again.  Frederick  Sparks  had  six  brothers  and  four  sisters, 
of  whom  Abraham  was  the  eldest.  Alter  his  mother'^ 
death,  Abraham,  claiming  that  he  alone  answered  the 
description  of  Frederick's  heir,  conveyed  the  land  to  his 
sister  the  defendant  Mrs.  Wolff,  who  is  in  possession.  The 
plaintiff  George,  another  brother  of  Frederick,  has  brought 
this  action  to  recover  a  one-tenth  undivided  share,  claim- 
ing that  all  Frederick's  brothers  and  sisters  constitute  his 
heirs  within  the  meaning  of  the  will.  My  brother  Rose,  on 
the  authority  of  Tylee  v.  Deal  (1873),  19  Gr.  601,  and  Bald- 
win V.  Kingstone  (1890),  18  A.  R.  63,  has  decided  that  at 
the  death  of  the  mother  the  whole  estate  passed  under  the 
will  to  Abraham  as  Frederick's  sole  heir,  and  that  his 
other  brothers  and  sisters  took  nothing.  This  appeal  is 
from  that  judgment.  • 

The  question  depends  on  the  effect  of  the  Act  14  &  15 
Vict.  ch.  6,  which  abolished  primogeniture  in  this  Province 
which  was  passed  on  the  2nd  of  August,  1851,  and  came  into 
force  on  the  1st  of  January,  1852.  The  will  which  was  in 
question  in  Tylee  v.  Deal,  was  made  on  the  28th  of  Novem- 
ber, 1851,  by  a  testator  who  died  domiciled  in  England  in 
March,  1852.  He  devised  lands  both  in  England  and 
Canada,  to  his  wife  for  life,  with  remainder  to  his  own 
right  heirs  for  ever.  Blake,  Vice-Chancelior,  decided  that 
the  testator's  heir  according  to  the  law  of  primogeniture 
was  entitled,  and  while  holding  that  the  Act  could  not  apply 
by  reason  of  the  41st  and  some  other  sections,  except  to 
cases  of  intestacy,  he  thought  the  date  of  execution,  the 
time  of  passing  of  the  Act,  the  place  of  residence  of  the 
testator,  and  all  the  surrounding  circumstances  aided  the 
conclusion  that  the  same  person  who  was  to  take  the 
English  land  was  intended  to  have  the  Canadian  land  also. 

The  will  ill  Baldvdn  v.  Kingstone  was  made  not  only 
before  the  Act  came  into  force,  but  also  before  it  was 
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passed,  namely  on  the  14th  of  August,  1850,  and  the  tes-  Judgment, 
tator  died  on  the  5th  of  January,  1866.  The  devise  was  Maclennan, 
to  two  of  the  testator's  nephews  in  fee,  and  in  case  of  the 
death  of  either  of  them  in  the  testator's  life  time,  his  share 
was  given  to  his  heir  or  heirs  at  law.  One  of  the  nephews 
died  in  the  testator's  life  time,  and  this  Court  held  that 
the  eldest  son  alone  was  entitled,  to  the  exclusion  of  his 
brothers  and  sisters.  The  case  was  heard  by  a  Court  com- 
posed of  the  present  Chief  Justice,  Gait,  C.J.,  and  my 
brothers  Osier  and  Ferguson.  The  learned  Chief  Justice 
of  this  Court  held  that  the  Act  could  not  affect  a  will  made 
before  it  was  passed,  and  expressly  abstained  from  offering 
any  opinion  upon  such  a  devise  or  will  made  after  the  Act. 

My  brother  Osier  also  held  that  the  law  as  it  stood  at 
the  making  of  the  will  ought  to  govern  its  construction  ; 
but  he  also  expressed  the  opinion  that  by  the  terms  of  the 
Act  itself  the  devise  was  expressly  excluded  from  its 
operation.  He  also  quoted  the  Act  43  Vict.  ch.  14  (O.),  as  a 
recognition  by  the  Legislature  of  the  decision  in  Tylee  v. 
Deal.  My  brother  Ferguson  was  also  of  opinion  that  the 
eldest  son  was  entitled  because  the  will  was  made  before 
the  Act  became  law,  and  should*be  construed  as  the  law 
stood  at  that  time.  Gait,  C.J.,  dissented  from  the  judg- 
ment of  the  majority  of  the  Court,  being  of  opinion  that 
the  Act  did  control  the  construction  of  the  will,  and  that 
all  the  heirs  as  constituted  by  the  Act  were  entitled  to 
shares.  It  thus  appears  that  my  brother  Osier  alone 
expressed  an  opinion  which  would  be  applicable  to  the  cir- 
cumstances of  the  present  case,  and  the  decision  in  Bald- 
win V.  Kingstone  is  therefore  not  one  which  binds  us  in 
the  present  appeal.  Baldwin  v.  Kingstone  was  carried  to 
the  Privy  Council  and  in  a  note  in  the  appendix  18  A.  R. 
it  is  said  that  the  Judicial  Committee  at  the  conclusion  of 
the  argument  expressed  its  concurrence  with  the  judg- 
ment of  this  Court  upon  the  question  of  construction. 
Judgment  was  reserved  upon  another  question,  but  the 
case  went  no  farther  in  consequence  of  the  settlement  by 
the   parties.    We  do  not  know  on  which  ground  the^ 
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Judgment.  Judicial  Committee  approved  of  the  judgment  of  this 
Maclennan,  Court,  and  therefore  its  opinion  affords  us  no  assistance. 

I  am  of  opinion  that  this  will  must  be  construed  with 
reference  to  the  changed  law.    While  differing  from  the 
opinion  of  Gait,  C.J.,  with  reference  to  a  will  made  before 
the  Act  was  passed,  I  adopt  his  reasoning  as  entirely  ap- 
plicable to  the  present  will.    I  think  the  only  question  is 
whether  the  Act  has  changed  the  meaning  of  the  word 
"  heirs  "  in  this  Province  with  reference  to  the  devolution 
of  real  estate  in  general.    If  it  has,  then  I  think  the  word 
must  be  taken  to  be  used  in  its  altered  sense  wherever  it 
has  been  used  since  the  Act,  unless  the  subject  or  the 
context  requires  the  contrary.    I  think  we  are  bound  so 
to  decide  by  the  judgment  of  the  majority  in  Baldwin  v. 
Kingstone.    That  judgment  as  we  have  seen  proceeded  on 
this,  that  the  testator  must  have  penned  his  will  with 
reference  to  the  law  as  it  stood  when  he  made  it.    So  this 
will  must  be  construed  with  reference  to  the  altered  law, 
as  it  was  at  its  date,  and  had  been  for  fifteen  years  before. 
Then  has  the  Act  altered  the  sense  and  meaning  of  the 
word,  and  if  so,  to  what  extent  ?    The  general  meaning  of 
the  word  has  not  been  changed.    It  means  the  person  or 
persons  to  whom  the  land  of  another  person  descends  by 
operation  of  law,  when  that  other  person  dies  intestate. 
As  used  in  this  will  it  is  not  a  technical  word  at  all,  and 
having  regard  to  the  context  that  is  its  sense  and  meaning 
here ;  that  much  is  not  disputed,  it  is  the  common  ground 
of  the  parties  ;  the  difference  between  them  is,  that  the 
plaintiff  says  it  is  heirs  according  to  the  law  when  the  will 
was  made,  and  when  Frederick  died,  the  defendant  says, 
no,  but  according  to  a  law  which  formerly  existed  and 
which  had  long  before  been  abolished.    The  Act  14  &  15 
Vict.  ch.  6,  is  entitled  an  Act  to  abolish  the  right  of  primo- 
geniture in  the  succession  to  real  estate  held  in  fee  simple 
or  for  the  life  of  another  in  Upper  Canada,  and  to  provide 
for  a  different  division  thereof,  and  the  preamble  recites 
the  expediency  of  doing  so.    It  then  provides  for  the  suc- 
cession in  a  number  of  cases,  and  by  section  10  enacts  that 
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if  there  be  no  heir  entitled  to  take  under  any  of  the  pre-  Judgment, 
ceding  sections  the  inheritance  shall  descend  in  a  defined  Maclennan, 
manner.  Again  by  section  15  it  is  enacted  how  it  is  to 
descend  "  on  failure  of  heirs  under  the  preceding  rules." 
Section  24  in  dealing  with  partition  speaks  of  the  person 
or  persons  who  would  have  been  the  heir  or  heirs  at  law 
if  the  Act  had  not  been  passed.  All  that  shews  clearly 
that  with  regard  to  estates  in  fee  simple  and  for  the  life 
of  another,  the  legislature  was  intending  to  abolish  the  old 
law  of  heirship,  and  to  substitute  another  law  therefor. 
The  will  in  question  was  dealing  with  an  estate  in  fee 
simple,  and  therefore  the  new  law  is  applicable  to  it  to  all 
intents  and  purposes.  It  is  true  that  this  Act  does  not 
abolish  the  old  law  of  descent  for  all  purposes.  By  section 
19  it  provides  that  it  shall  not  affect  any  estate  which 
although  held  in  fee  simple  or  for  the  life  of  another  is  so 
held  in  trust  for  any  other  person,  but  that  all  such  estates 
shall  remain,  pass  and  descend  as  if  the  Act  had  not  been 
passed.  But  the  present  estate  was  not  held  upon  any 
trust  for  another  person  and  therefore  is  not  within  the 
exception,  and  the  exception  only  affirms  the  rule.  It  fol- 
lows in  my  opinion  that  the  law  of  heirship  relating  to 
the  land  which  was  the  subject  of  this  devise  was,  at  the 
making  of  the  will  and  at  the  death  of  Frederick,  the  law 
as  altered  by  the  Act  of  1852,  and  that  at  the  time  of  his 
death  all  his  brothers  and  sisters  and  not  Abraham  alone 
were  his  heirs  within  the  meaning  of  the  will. 

It  was,  however,  contended  that  certain  other  words  con- 
tained in  sec.  19  of  the  Act  excluded  its  operation  from 
cases  like  the  present.  That  section  declares  that  the 
provisions  of  the  Act  shall  "  not  affect  any  limitation  of 
any  estate  by  deed  or  will."  I  am  unable  to  see  that  this 
exception  has  any  application ;  I  think  it  means  no  more 
than  this,  that  the  w^ord  "  heirs  "  may  still  be  used  tech- 
nically, to  limit  or  define  an  estate  in  fee  simple  or  in  fee 
tail  as  formerly,  either  in  a  deed  or  in  a  will.  But  here  the 
word  is  not  used  as  a  word  of  limitation  at  all.  It  is  a  word 
of  purchase.  It  is  intended,  not  to  limit  or  define  the  extent 


-336  ONTARIO  APPEAL  REPORTS.  [VOL. 

Judgment,  of  the  estate  which  is  being  devised,  but  to  designate  the 
Maclennan,  person  or  class  of  persons  to  whom  the  estate  is  given. 
J. A.  ^Yiis  point  I  am  constrained  to  differ  from  the  opinion 

of  my  learned  brother  Osier  expressed  in  Baldiuin  v.  King- 
stone,  pp.  89,  90. 

It  was  also  contended  that  the  Act  43  Vict.  ch.  14,  sec.  2 
(O.),  which  enacted  that  a  devise  of  real  estate  to  an  heir  or 
to  heirs  should  be  construed  to  mean  a  devise  to  the  person 
or  persons  to  w^hom  such  estate  would  descend  by  the  law 
of  Ontario  in  case  of  intestacy,  amounted  to  a  declaration 
that  the  law  had  theretofore  been  otherwise.  I  do  not 
think  we  can  give  such  an  effect  as  that  to  the  statute  : 
Dove  V.  Gray  (1788),  2  T.  R.  358,  Ex.  p.  Lloyd  (1851),  1 
Sim.  N.  S.  248,  cited  Maxwell,  3rd  ed.,  p.  434. 

For  these  reasons  I  am  of  opinion  that  the  appeal  should 
be  allowed  and  that  there  should  be  judgment  for  the 
plaintiff. 

Moss,  J.  A. : — 

The  question  is  who  under  the  will  in  question  is  or  are 
entitled  to  the  devised  real  estate  as  the  "  heirs  "  of  Fred- 
erick Sparks. 

To  borrow  the  remark  of  Sir  Geo.  Jessel,  M.  R.,  in  Smith 
V.  Butcher  (1878),  10  Gh.  D.  at  p.  116  :  "If  I  were  at  liberty 
to  guess  what  he  [the  testator]  meant  by  the  words  '  law- 
ful heir  or  heirs,'  I  should  guess  that  he  meant  '  children  ' ; 
but  I  am  not  at  liberty  to  guess ;  I  must  take  the  words 
of  the  will  as  they  stand." 

Upon  the  argument  there  was  much  canvassing  of  the 
decisions  and  opinions  of  the  learned  Judges  in  Tyleev, 
Deal,  and  Baldwin  v.  Kingstone.  The  defendant  con- 
tended that,  more  particularly  when  read  in  connection 
with  the  Act  43  Vict.  ch.  14,  sec.  2  (0.),  these  cases  virtu- 
ally settled  the  question  in  her  favour. 

Her  counsel  relied  strongly  upon  the  provisions  of  sec. 
2  of  that  Act  (now  sec.  31  of  R.  S.  0.  ch.  128)  and  at 
first  sight  they  appear  to  lend  weight  to  the  respondent's 
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argument  that  ina'smucli  as  the  testator  died  before  the  Judgment. 
5th  of  March,  1880,  the  law  must  be  taken  to  be  that  in  Moss, 
this  devise  the  word  "  heirs  "  is  to  be  read  as  meaning  '^'^ 
Frederick  Sparks'  common  law  heir  and  not  the  persons 
desiofnated  in  the  enactment. 

The  enactment  read  literally  does  not  appear  to  mean 
anything  in  the  case  of  a  devise  to  the  heir  or  heirs  of 
another  person  than  the  testator. 

Leaving  out  the  case  of  a  devise  to  the  heir  or  heirs  of 
a  testator  the  section  reads  "  where  any  real  estate  is 
devised  by  any  testator  *  *  *  to  the  heir  or  heirs 
of  any  other  person  and  no  contrary  or  other  intention  is 
signified  by  the  wdll,  the  words  '  heir'  and  '  heirs  '  shall  be 
construed  to  mean  the  person  or  persons  to  whom  such 
real  estate  would  descend  under  the  law  of  Ontario  in  case 
of  an  intestacy." 

This  language  construed  literally  means  the  heirs  of  the 
testator  for  they  are  the  persons  to  whom  his  real  estate 
would  descend  in  case  of  intestacy. 

But  without  giving  too  much  effect  to  this  reading  of 
the  section  it  is  sufficient  to  say  that  it  does  not  in  terms 
assume  to  change  the  law  existing  previously  to  its  enact- 
ment. 

Perhaps  it  may  be  said  of  it,  as  has  been  frequently  re- 
marked of  the  13  Eliz.  ch.  5,  that  it  is  merely  declaratory 
of  the  former  law,  though  it  may  not  also  be  entitled  to 
the  commendation  bestowed  upon  the  earlier  statute  that 
it  more  expressly  lays  down  and  more  clearly  defines  the 
law  on  the  subject. 

There  are  some  points  of  resemblance,  but  more  of  sub- 
stantial difference  between  the  will  now  in  question  and 
the  wills  in  l^ylee  v.  Deal,  and  Baldiuin  v.  Kingstone. 

The  salient  difi'erences  between  it  and  the  will  in  Tylee 
V.  Deal,  are  that  the  latter  was  made  after  the  passing  but 
before  the  coming  into  force  of  the  Primogeniture  Act,  14 
&  15  Vict.  ch.  6,  that  the  testator  resided  and  made  the 
will  in  England,  that  it  dealt  with  real  estate  in  England 
iis  well  as  in  Upper  Canada,  and  that  the  devise  was 
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Judgment    to  the  testator's  "  right  heirs,"  while  the  will  in  this 
Moss,      case  was  made  in  Ontario  more  than  fifteen  years  after  the 
J.A.      Primogeniture  Act  came  into  force,  by  a  testator  resident 
in  Ontario  with  reference  to  real  estate  situate  only  in 
Ontario ;  and  the  devise  is  to  the  "  heirs "  not  of  the 
testator  but  of  another  person. 

The  will  in  Baldwin  v.  Kingstone,  was  made  in  Upper 
Canada,  before  the  passing  of  the  Primogeniture  Act,  by  a 
testator  resident  in  Upper  Canada,  with  reference  to  real 
estate  situate  exclusively  in  Upper  Canada,  and  the  devise 
was  to  the  "  heir  at  law  "  or  "  heirs  at  law/'  not  of  the  test- 
ator but  of  another. 

All  three  testators  died  after  the  Primogeniture  Act 
came  into  force. 

It  is  not  necessary  for  the  purposes  of  this  case  to 
question  in  the  least  the  decisions  in  either  Tylee  v.  Deal, 
or  Baldwin  v.  Kingstone,  for  in  my  opinion  they  do  not 
govern  the  will  before  us. 

No  questions  arise  here  as  to  the  effect  of  a  change  of 
the  law  between  the  making  of  the  will  and  the  happen- 
ing of  the  contingency  provided  for. 

It  is  only  necessary  to  apply  a  well  understood  principle 
of  construction,  viz.,  that  in  a  devise  of  real  estate  to  one  * 
or  in  case  of  his  death  to  his  heirs  the  Court  interprets  the 
word  "  heirs  "  as  denoting  those  who  in  the  event  of  the 
devisee's  death  would  be  entitled  to  succeed  to  real  estate 
claiming  ah  intestato.  See  Doody  v.  Higgins  (1856),  2  K. 
&  J.  729,  where  although  the  question  was  as  to  a  bequest 
of  personalty  Lord  Hatherley  (then  Vice-Chancellor  Page 
Wood)  states  the  rule  as  to  realty  at  p.  734. 

In  Srnitk  v.  Butcher  (1878),  10  Ch.  D.,  at  p.  116,  the 
Master  of  the  Rolls  says :  "Now  there  is  no  expression 
which  has  a  clearer  meaning  in  law  than  the  expression 
'  lawful  heirs.'  It  means  the  person  or  persons  who  either 
alone  or  together  would  succeed  to  the  fee  simple  estate 
of  which  the  intestate  ancestor  died  seized  in  possession  at 
the  time  of  his  death.  That  is  what  it  means :  there  can 
be  no  doubt  as  to  what  it  means." 
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And  there  is  no  distinction  in  meaning  between  "  heirs  "  Judgment, 
and  "  lawful  heirs."  Moss, 

There  are  of  course  many  exceptions  to  the  general  rule  J-^- 
to  be  found  turning  upon  peculiar  expressions  or  the  con- 
text, but  there  is  no  such  feature  in  this  case. 

Therefore,  as  to  persons  dying  between  the  1st  of  Janu- 
ary, 1852,  and  the  1st  of  July,  1886,  the  inquiry  who,  in 
the  event  of  their  death  intestate  seized  in  fee  simple  or 
for  the  life  of  another  of  any  real  estate,  is  or  are  entitled 
to  succeed  to  such  real  estate  claiming  ah  intestato  must  be 
answered  by  reference  to  the  Act  14  &  15  Vict.  ch.  6,  as 
carried  forward  through  the  subsequent  consolidation  and 
revisions  of  the  statutes  of  the  Province. 

Under  these  provisions  it  is  beyond  question  I  think 
that  when  this  will  was  made  and  the  testator  and  Fred- 
erick Sparks  died  the  persons  who,  upon  the  death  of  the 
latter  would  succeed  to  his  real  estate  claiming  upon 
intestacy,  were  the  whole  of  his  brothers  and  sisters  equally 
and  not  his  eldest  brother  alone. 

That  being  so  it  follows  that  upon  his  death  the  devise 
of  the  lands  in  question  took  effect  in  his  brothers  and 
sisters  and  that  upon  the  death  of  the  tenant  for  life  they 
became  entitled  in  possession  to  the  devised  property  as 
tenants  in  common. 

The  result  is  that  the  ground  of  defence  upon  which  the 
defendant  succeeded  at  the  trial  beino:  now  determined 
adversely  to  her  the  case  should,  if  the  defendant  desires  it, 
be  remitted  for  trial  in  order  that  the  other  questions 
raised  may  be  tried  out. 

Appeal  allotued. 

R.  S.  C. 
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Thompson  v.  The  Brantford  Electric  and  Operating 
Company  (Limited). 

Company — Gontractioith  Trading  Corporation — Absence  of  Seal — Manager's 
Autliority — Purchase  in  Ordinary  Course  of  Business. 

The  defendants,  by  resolution  of  the  board  of  directors,  authorized  their 
manager  to  purchase  from  the  plaintiff,  on  certain  terms  of  credit,  a 
machine  necessary  for  the  carrying  on  of  the  defendants'  business. 
The  defendants'  manager  bought  the  machine,  but  on  different  terms, 
the  plaintiff  having  no  knowledge  of  the  board's  resolution  ;  and  the 
defendants  received  and  used  the  machine  :— 

Held,  that  the  purchase  was  within  the  scope  of  the  manager's  authority, 
and  that  the  defendants  were  liable  for  the  price  of  the  machine. 

Judgment  of  Meredith,  J. ,  reversed  in  part. 

Statement.  This  was  an  appeal  by  the  plaintiff  and  a  cross-appeal 
by  the  defendants  from  the  judgment  of  Meredith,  J.,  at 
the  trial. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  OSLER,  J.  A, : — 

The  action  is  for  goods  sold  and  delivered  to  and  work 
done  by  the  plaintifl'  for  the  defendants,  and  the  subject  of 
the  plaintiff's  appeal  is  a  sum  of  $1,000,  the  price  of  a 
150  horse-power  generator,  with  a  spare  running  gear  and 
a  set  of  sliding  mils.  These  goods  undoubtedly  came  into 
the  possession  of  the  defendants,  and  as  to  them  the  only 
question  is  whether  there  was  a  valid  contract  of  sale. 
The  learned  trial  Judge  held  that  there  was  not,  and 
dismissed  the  action  as  to  so  much  of  the  claim.  The  facts 
are  briefly  as  follows. 

A  trading  company  known  as  the  Brantford  Electric 
and  Power  Company  was  carrying  on  a  business  similar 
to  that  of  the  defendants  in  Brantford,  and  went  into 
liquidation.  Pending  the  disposition  of  the  assets  the 
liquidator  rented  from  the  plaintiff  the  generator  in  ques- 
tion for  the  purposes  of  the  business  for  a  period  of  five 
weeks,  after  which  the  agreement  might  be  cancelled  by 
either  party  giving  one  week's  notice.  The  company  was 
to  have  the  option  of  purchasing  the  machine  with  spare 
armature,  shaft  and  commutator  for  $1,400.    In  the  event 
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of  its  not  being  purchased  in  Brantford  the  company  was  Statement, 
to  return  it  in  good  order  to  the  plaintiff  at  Waterford. 
The  correspondence  specifying  these  terms  was  closed  on 
the  13th  of  February,  1896.  Soon  afterwards  the  assets 
of  the  company  were  sold  to  the  defendant  company,  into 
whose  possession  came  also  the  plaintiff's  generator.  Some 
correspondence  then  took  place  between  the  plaintiff  and 
the  liquidator  of  the  former  company  and  the  defendants 
respecting  the  renting  of  the  machine  for  a  short  time 
further,  which  the  plaintiff  was  unwilling  to  do,  insisting 
that  if  it  was  not  bought  it  must  be  returned.  The  defen- 
dants, with  the  consent  of  the  liquidator  and  of  the  plain- 
tiff, expressly  assumed  the  position  of  the  old  company 
under  the  existing  arrangement  with  the  plaintiff,  and 
correspondence  between  the  plaintiff  and  the  new  company 
continued  on  the  subject  of  the  sale,  the  details  of  which 
need  not  be  particularized,  as  on  the  28th  of  March,  1896, 
Wilkes,  the  president  of  the  company,  wrote  definitely 
to  the  plaintiff :  "  From  the  writer's  conversation  with  your 
Mr.  Thompson,  he  fully  expected  you  would  make  an  offer 
to  rent  the  generator  for  at  least  six  weeks  longer,  with 
privilege  to  purchase.  In  consequence  of  the  absence  in 
England  of  two  of  our  directors  it  is  hardly  possible  I  can 
get  the  remaining  ones  to  take  the  responsibility  of  pur- 
chasing. You  might,  however,  in  the  meantime,  let  us 
know  if  you  would  be  willing  to  take  $1,000  for  the  gene- 
rator on  six  and  twelve  months'  time,  and  I  will  let  the 
directors  know  and  see  what  can  be  done."  This  letter  is 
signed  in  the  company's  name  by  G.  W.  Wilkes,  presi- 
dent. 

The  plaintiff  replied  on  the  8th  of  April,  that  he  would 
not  accept  $1,000  for  the  generator  and  spare  running 
gear,  but  with  the  hope  of  closing  the  matter  at  once  would 
accept  $1,200  on  four,  eight  and  twelve  months'  time,  with 
interest  at  seven  per  cent.  If  the  offer  was  not  immedi- 
ately accepted  the  plaintiff  required  the  generator  to  be 
returned  at  once. 

On  the  9th  of  April,  Mr.  Wilkes  telegraphed  the  plaintiff: 
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Statement.  «  The  board  authorizes  purchase  at  $1,000  cash.  Answer 
immediately."  And  the  plaintiff  did  answer  immediately  in 
the  same  way  :  "  We  accept  your  offer  of  $1,000  cash." 

On  the  following  day  the  defendants'  president  wrote  r 
"  After  writing  you  yesterday  we  wired  you  offering  $1,000 
for  the  150  horse-power  generator,  and  received  your  reply 
accepting  the  same.  You  will  send  us  the  extra  armatures, 
also  a  twenty-six  inch  pulley  in  place  of  the  twenty-eighty 
as  agreed  by  your  traveller.  We  expect  the  usual  guar- 
antee for  one  year.  Your  guarantee  will  include  the  power 
generator  to  150  horse." 

The  plaintiff  replied  on  the  11th  of  April,  "  We  have  your 
favour  of  the  10th  inst.,  confirming  order  for  power  gene- 
rator. We  have  booked  your  order  for  the  same,  and  will 
at  once  ship  the  extra  running  gear."  Then,  after  refer- 
ring to  the  order  for  the  twenty-six  inch  pulley  :  "  As  to 
;^uarantee,  our  offers  did  not  include  any  guarantee,  and  we 
would  not  consider  giving  any  at  the  price  ;  your  company 
has  had  the  generator  in  use  for  some  time,  and  it  cannot 
have  any  inherent  defects.  It  was  built  by  the  Reliance 
Company  for  the  Mimico  Railway  Company,  its  rating 
being  160  horse-power."  To  this  position  the  plaintiff  ad- 
hered throughout  the  further  correspondence  on  the  subject, 
but  thqre  was  no  suggestion  by  the  defendants  that  there 
had  not  been  a  completed  contract  of  purchase  until  after 
the  machine  broke  down  while  in  use,  which  occurred  about 
the  8th  of  May.  The  plaintiff  had  in  the  meantime  sup- 
plied the  other  articles  included  with  the  generator,  and 
had  drawn  upon  the  defendants  for  the  price. 

There  was  evidence  that  the  directors  of  the  company 
had  on  or  about  the  1st  of  April  passed  a  resolution  that 
the  generator  should  be  purchased  if  it  could  be  obtained 
at  $1,000  at  six  and  twelve  months,  with  interest,  and  the 
president  seemed  unable  to  explain  how  it  was  that  he  had 
telegraphed  in  the  terms  of  the  message  of  the  9th  of 
April,  that  purchase  at  $1,000  cash  was  authorized,  further 
than  that  when  he  did  so  telegraph  that  was  his  impres- 
sion of  the  terms  of  the  resolution. 
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The  cross-appeal  was  brought  in  respect  of  an  item  of  Statement, 
S146.65  for  re-winding  an  armature ;  but  the  question  in 
dispute  was  not  of  general  interest. 

The  appeal  and  cross-appeal  were  argued  before  Burton, 
€.  J.  O.,  OsLER  and  Maclknnan,  JJ.  A.,  on  the  7th  of 
April,  1898. 

Aylesworth,  Q.  C,  for  the  appellant.  There  is  a  valid  con- 
tract of  sale  in  writing  satisfying  all  the  requirements  of  sec. 
17  of  the  Statute  of  Frauds.  The  machinery  in  question 
was  required  by  the  company  for  the  purposes  of  their 
business,  and  after  the  purchase  was  used  by  the  company 
in  their  business,  and  the  president  was  acting  within  the 
scope  of  his  authorit}^  in  making  the  purchase  on  behalf 
of  the  company.  There  was  an  acceptance  by  the  company 
of  the  goods  in  question,  and  a  final  receipt  and  user  of 
them  not  only  ample  to  satisfy  the  requirement  of  the 
Statute  of  Frauds,  but  such  as  without  more  afforded 
sufficient  evidence  of  an  actual  contract  of  purchase  by 
the  defendant  company:  Beverley  v.  Lincoln  Gas  Go.  (1837), 
6  A.  &  E.  829  ;  Pauling  v.  London  <^  North  Western  R  W. 
Go.  (1853),  8  Ex.  867.  [The  learned  counsel  then  dealt 
with  the  evidence  as  to  the  condition  of  the  machine,  and 
as  to  the  alleged  breach  of  warranty.] 

Wilkes,  Q.  C.,  for  the  respondents.  The  defendants  were 
purchasers,  from  the  liquidator  of  the  former  company, 
of  the  plant  and  business  of  that  company,  and  at  the 
time  of  the  purchase  the  generator  in  question  was  rented 
to  and  in  use  by  the  former  company,  and  the  defendant 
company  lawfully  came  into  possession  of  the  generator, 
so  that  the  fact  of  possession  does  not  advance  the  plain- 
tiff's case.  The  telegram  of  the  president  is  in  no  sense 
an  offer,  but  merely  an  intimation  that  authority  to  pur- 
chase had  been  given,  and  no  acceptance  of  any  offer  by 
the  defendants  was  given  by  the  plaintiff.  The  plaintiff 
does  not  shew  any  authority,  express  or  implied,  except  ^ 
the  authority  to  purchase  on  credit,  and  the  offer  to  pur- 
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Argument,  chase  on  credit  was  not  accepted  by  the  plaintiff.  The 
correspondence  shews,  in  any  event,  that  if  any  agreement 
was  intended  to  be  entered  into  by  the  defendant  company, 
it  was  an  agreement  to  purchase  on  an  express  warranty  by 
the  plaintiff  that  the  generator  should  be  of  150  horse-power, 
and  should  be  guaranteed  for  one  year.  [The  learned  coun- 
sel then  dealt  with  this  question  and  with  the  cross-appeal.] 
Aylesworth,  Q.  C,  in  reply.  It  is  not  necessary  that  the 
agent  should  have  a  written  authority  to  enable  him  to 
sign  the  memorandum  of  the  bargain,  and  a  subsequent  rati- 
fication of  his  authority  is  equivalent  to  express  authority 
previously  conferred  :  Maclean  v.  Dunn  (1828),  4  Bing.722  ; 
Eeuter  v.  Electric  Telegraph  Co.  (1856),  6  E.  &  B.  841.  It 
was  not  necessary  that  the  authority  of  the  president  to 
make  the  purchase  should  have  been  evidenced  by  the  seal  of 
the  company,  or  that  there  should  have  been  any  formal 
resolution  of  the  board  of  directors  authorizing  the  pur- 
chase. This  contract  of  purchase  if  not  wholly  necessary 
to  the  purposes  for  which  the  defendant  corporation  exists, 
was  certainly  incidental  thereto,  and  is  a  contract  of  a 
ti  ading  corporation  made  in  the  ordinary  course  of  its 
business,  and  for  the  purposes  thereof.  It  is,  therefore, 
valid  and  binding  upon  the  company,  though  not  under 
the  corporate  seal :  South  of  Ireland  Colliery  Co.  v.  Wad- 
dle (1868),  L.  R.  3  C.  P.  463 ;  (1869),  4  C.  P.  617  ;  Bomk  of 
Columbia  v.  Patterson's  Administrator  (1813),  7  Cranch 
299,  at  p.  306. 

June  30th,  1898.    Burton,  C.  J.  O.  :— 

.  It  does  not  appear  to  me  to  make  any  difference  in  the 
case  that  previously  to  making  the  contract  the  goods, 
which  are  the  subject  of  it,  had  come  rightfully  into  the 
possession  of  the  defendants  from  a  third  party  who  had 
used  them  under  a  contract  of  hiring  from  the  plaintiff. 
The  plaintiff  had  given  notice  that  the  hiring  must  be  put 
an  end  to  and  the  goods  returned  to  him  according  to  the 
original  agreement,  unless  the  defendants  were  willing  to 
purchase. 
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[The  learned  Chief  Justice  referred  to  the  terms  of  the  Judgment, 
correspondence  and  continued  :]  Eurton% 

Here  is  a  valid  contract  of  sale  in  wi'iting  satisf3dng  all  C.J.O. 
the  requirements  of  sec.  17  of  the  Statute  of  Frauds, 
the  letters  and  telegrams  which  passed  between  the  parties 
constituting  a  sufficient  nofe  or  memorandum  in  writing, 
signed  by  the  defendants,  unless  they  are  now  allowed  to 
shew  that  in  point  of  fact  there  was  no  resolution  duly 
passed  by  the  board  of  directors,  authorizing  the  president 
or  mana<xer  to  sis^n  such  a  memorandum. 

The  defendants  are  a  trading  corporation  established  for 
carrying  on  the  business  for  which  they  are  incorporated 
and  after  much  conflict  it  is  now  very  clearly  established 
that  a  contract  of  this  kind  does  not  require  to  be  under 
seal. 

A  company  can  only  carry  on  business  by  agents,  manag- 
ers, and  others,  and  if  the  contracts  made  by  these  persons 
are  contracts  which  relate  to  objects  and  purposes  of  the 
company  and  are  not  inconsistent  with  the  rules  and  regu- 
lations which  govern  their  acts,  they  are  valid  and  binding 
upon  the  company  though  not  under  seal. 

If  it  is  directly  connected  with  the  object  of  the 
corporation  in  cariying  on  the  trade,  the  magnitude  or 
insignificance  of  the  contract  is  not  an  element  in  deciding-^ 
cases  of  this  kind.  It  is  clear,  therefore,  that  this  was  a 
contract  not  required  to  be  under  seal. 

But  it  is  said  that  the  act  of  the  manao^er  here  had  not 
received  the  assent  of  the  board  as  he  represented  and  is, 
therefore,  not  binding  upon  the  company. 

The  directors  of  a  company  are  not,  however,  necessarily 
its  only  agents.  It  is  generally  necessary  for  them  to 
employ  other  persons  to  act  for  the  company,  and  where 
this  is  the  case  those  persons  will  also  have  power  to  bind 
the  company  within  the  limits  of  their  agency,  and  as  a 
rule  their  authority  cannot  be  denied  unless  their  employ- 
ment was  beyond  the  power  of  the  directors  or  they  had 
been  employed  irregularly  and  the  person  dealing  with 
them  had  notice  of  the  irregularity, 
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Judgment.       Here  Mr.  Wilkes  was  not  only  the  chief  officer  of  the 
Burton,    company,  but  he  was  appointed  manager  of  the  company 
C.J.O.  salary  for  the  purpose  of  conducting  all  matters  of 

this  description.  No  doubt  dealings  with  these  companies 
are  not  precisely  in  the  same  position  as  ordinary  partner- 
ships, persons  so  dealing  are  bound  by  the  Act  of  Parliament 
and  the  charter  if  there  is  anything  in  them  which  would 
have  shewn  that  this  act  was  unauthorized,  and  if  the 
charter  itself  had  shewn  a  prohibition  to  the  agent  to 
carry  out  a  purchase  of  this  magnitude  the  plaintiff  would 
have  entered  into  it  at  his  peril,  without  a  resolution  of 
the  board. 

The  evidence  shews  that  the  manager  had  a  general 
authority  to  act  in  a  matter  of  this  nature,  and  the  plain- 
tiff who  was  acting  in  good  faith  and  in  ignorance  that  he 
had  not  obtained  the  consent  of  the  directors  to  the  parti- 
cular purchase,  cannot  I  think  be  affected  by  it,  in  addition 
to  which  the  generator  was  actually  received  and  used  by 
the  company  after  the  purchase. 

It  appears  to  me  there  would  be  a  stop  to  all  business 
if  in  a  case  in  which  a  general  authority  of  this  kind  is 
given  the  party  dealing  with  the  manager  was  bound  to 
enquire  whether  the  statement  was  true  that  he  had 
obtained  the  authority  of  the  directors.  That,  ii"  there  is 
anything  improper  in  it,  is  a  matter  which  concerned  only 
the  shareholders  and  directors,  and  not  a  person  dealing 
bond  fide  with  him  in  good  faith. 

As  to  the  cross-appeal  the  defendants  have  failed  to 
convince  the  learned  Judge  that  the  work  was  badly  done 
in  the  first  instance  and  no  sufficient  I'eason  has  been  made 
out  upon  the  eviderice  for  our  interference. 

I  think  the  appeal  should  be  allowed,  and  the  cross- 
appeal  dismissed. 

OSLER,  J.  A. : — 

It  appears  to  me  impossible  for  the  defendants  even 
plausibly  to  contend  that  the  telegrams  of  the  9th  April, 
read  as  of  course  they  must  be  in  connection  with  the 
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previous  correspondence  shewing  the  subject  to  which  they  Jutlgmcnt. 
relate,  do  not  on  their  face  constitute  a  good  contract  Osler, 
of  sale  of  the  machine  in  question,  satisfying  all  the 
requirements  of  sec.  17  of  the  Statute  of  Frauds.  They 
are  confirmed  by  the  letters  which  passed  between  the 
parties  on  the  10th  and  11th  April,  and  cannot  be 
affected  in  the  least  by  the  defendants'  demand,  after  the 
rights  of  both  parties  had  been  fixed,  for  a  further  term, 
viz.,  a  guarantee  of  the  machine. 

If,  then,  subject  to  the  question  of  the  power  of  the 
company's  president  to  make  it,  there  was  a  valid  contract 
•of  sale,  it  is  not  difficult  to  infer,  from  the  subsequent 
use  of  the  machine  by  the  defendants  who  had  up  to 
that  time  and  from  about  the  1st  March  used  it  as 
renters  or  hirers,  a  delivery  to  and  acceptance  by  them  of 
it  under  the  new  contract. 

The  only  question,  therefore,  on  the  plaintiff's  appeal,  is 
that  of  the  president's  authority. 

If,  under  the  circumstances,  he  should  be  held  to  have  had 
a,uthority,  the  plaintiff  is  not  affected  by  the  fact  that  he 
may  have  exceeded  the  instructions  of  his  board  of  direc- 
tors under  the  resolution  of  the  1st  of  April,  if  that  was 
its  date,  for  of  this  the  plaintiff  had  no  notice. 

The  defendants  are  a  trading  corporation,  and  Mr. 
Wilkes  was  their  president,  and  from  his  own  evidence  may 
well  be  inferred  to  have  been  also  the  general  manager  of  the 
business  affairs  of  the  corporation,  ^^o  complaint  is  made 
of  his  want  of  authority  to  rent  the  generator  from  the 
plaintiff,  and  to  agree  that  the  defendants  should  assume 
the  position  of  the  old  company  with  regard  to  it.  The 
machine  itself  was  of  a  kind  essential  to  some  of  the  very 
purposes  for  which  the  company  had  been  brought  into 
existence,  and  which  they  were  then  actually  carrying  on 
by  its  means.  The  board  of  directors  were  themselves  of 
that  opinion  as  they  did  formally  pass  a  resolution  autho- 
rizing the  purchase,  though  a  purchase  on  a  term  of  credit 
instead  of  for  cash. 

Several  modern  cases  have  established  the  clear  de- 
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Judgment,  parture,  along  certain  lines,  from  the  strict  rule  for- 
OsT.ER,  merly  applied  in  respect  of  the  power  of  contract  with 
corporations,  viz.,  that  except  as  to  trifling  matters  of 
frequent  recurrence  or  matters  of  convenience  amounting 
to  necessity,  such  contracts  must  be  under  the  seal  of  the 
corporation. 

We  now  find  it  laid  down  that  the  principle  of  conveni- 
ence almost  amounting  to  necessity,  "  will  coverall  contracts 
which  can  fairly  be  treated  as  necessary  and  incidental  to 
the  purposes  for  which  the  corporation  exists :  and  that  in 
the  case  of  a  trading  corporation  all  contracts  made  in  the 
ordinary  course  of  its  business  or  for  purposes  connected 
therewith  fall  w^ithin  this  description  " :  Pollock  on  Con- 
tracts, 6th  ed.,  p.  145. 

In  support  of  this  proposition  it  seems  only  necessary  to 
refer  to  the  now  familiar  case  of  South  of  Ireland  Col- 
liery Co.  v.  W(xcldle  (1868),  L.  R  3  C.  P.  463  ;  In  Ex.  Ck 
(1869),  L.  R.  4  C.  P.  617,  a  case  which  has  frequently 
been  acted  upon  in  our  Courts.  See  also  Albert  Cheese 
Go.  V.  Iteming  (1880),  31  C.  P.  272  ;  Bain  v.  Anderson 
(1896),  27  0.  R.  369. 

There  is  nothing  in  the  instrument  incorporating  the 
'Company,  or  in  the  general  Act,  which  imposes  upon  them 
the  obligation  of  contracting  under  their  common  seal 
in  respect  of  such  a  transaction  as  this,  nor  is  there  any- 
thing in  the  rules  and  regulations  of  the  company,  so  far 
as  they  have  been  proved,  to  limit  the  authority  of  the 
manager  to  bind  them  by  entering  into  such  a  contract. 
The  requirements  of  the  Statute  of  Frauds  have  been 
complied  with,  the  contract  being  sufficiently  evidenced 
by  writing,  but  even  if  this  had  been  wanting,  there  is 
evidence  of  a  delivery  and  acceptance  of  the  article  upon 
which  the  action  may  well  be  maintained. 

It  was  not  a  machine  manufactured  by  the  plaintiff,  and 
I  think  there  is  no  evidence  upon  which  it  might  be  held 
that  it  was  not  a  merchantable  article  so  as  to  excuse  the 
defendants  from  payment  of  the  price. 

As  to  the  defendants'  cross-appeal  a  careful  considera- 
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tioii  of  the  evidence  satisfies  me  that  we  ought  not  to  Judgment, 
interfere  with  the  finding  of  the  learned  trial  Judge  in  Qsler, 
this  respect. 

The  appeal  must  therefore  be  allowed,  and  the  judgment 
at  the  trial  increased  by  the  sum  of  $1,000,  and  interest 
from  the  8th  of  April,  1896,  and  the  cross-appeal  must  be 
dismissed,  both  with  costs. 

MacleNiNAN,  J.  A. : — 

I  think  this  appeal  should  be  allowed.  The  five  weeks  for 
which  the  machine  was  rented  expired  on  the  19th  of  March. 
On  the  20th  the  plaintiff  gave  notice  cancelling  the  letting 
at  the  expiration  of  another  week,  which  expired  on  the 
27th  of  March.  By  the  terms  of  the  letting,  if  not  pur- 
chased it  was  then  to  be  returned  F.  0.  B.  at  Waterford. 
It  was  not  returned,  but  by  a  resolution  of  the  defendants' 
board  of  the  1st  of  April,  it  was  to  be  purchased  if  it  could 
be  bought  at  $1,000  at  six  and  twelve  months  with  inter- 
est. On  the  8th  of  April,  the  president,  Mr.  Wilkes,  tele- 
graphed to  the  plaintiff :  "  Board  authorizes  purchase  at 
$1,000  cash.  Answer  immediately."  To  which  the  plain- 
tiff replied,  also  by  telegram,  the  same  day:  "We  accept 
your  offer  of  $1,000  cash."  On  the  10th  of  April,  Mr. 
Wilkes  writes  to  the  plaintiff  referring  to  the  telegrams, 
and  saying,  "  After  writing  you  yesterday  we  wired  you 
offering  $1,000  for  the  150  horse-power  generator,  and 
received  your  reply  accepting  the  same."  Those  telegrams 
and  this  letter  together  constitute  a  perfect  contract  in 
writing,  even  if,  as  contended,  the  first  telegram  was  not 
itself  an  offer,  and  merely  a  statement  that  the  board  had 
given  authority  to  purchase.  The  sole  question  is,  there- 
fore, whether  the  company  is  bound  by  the  contract  made 
by  the  president.  I  think  the  company  is  bound.  The 
board  met  on  the  1st  of  April,  and  did  not  meet  again 
until  the  26th  of  June.  In  the  meantime  the  machine 
was  retained  and  used  by  the  company  in  its  business 
until  the  8th  of  May,  when  it  was  disabled  by  an  accident. 
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Judgment.  Wilkes  was  not  only  the  president  of  the  company, 
Maclennan,  but  its  manager,  as  shewn  by  the  correspondence,  and 
conducted  its  business  between  the  two  meetings  of  the 
board  which  have  been  mentioned,  ordering  such  new 
machinery  during  that  time  as  the  business  called  for. 

The  company's  business  was  the  generation  of  electricity, 
and  supplying  light  and  power  to  customers,  and  had  been 
and  was  in  active  operation  for  some  time  before  and  also  at 
and  after  the  middle  of  March.  The  machine  in  question, 
or  some  other  machine  of  equal  power  and  capacity,  was 
required  for  the  business.  It  was  under  these  circum- 
stances that,  although  the  resolution  of  the  board  on  the 
1st  of  April  was  to  buy  the  machine  for  $1,000  payable 
with  interest  at  six  and  twelve  months,  the  president 
determined  to  buy  it  for  cash  instead  of  on  credit,  and  did 
so  without  consulting  the  board.  What  he  says  about  it  is, 
that  he  consulted  with  one  member  of  the  board,  and  took 
the  responsibility,  expecting  that  the  board  would  support 
it.  There  can  be  no  doubt  whatever  that  having  regard 
to  the  nature  of  the  company's  business,  its  president  and 
manager  had  power  to  change  the  terms  of  payment  as  he 
did  for  this  machine,  which  he  had  been  authorized  to  buy 
for  $1,000,  without  consulting  the  board  or  getting  express 
authority  for  doing  so :  South  of  Ireland  Colliery  Co.  v. 
Waddle  (1868),  L.  R.  3  C.  P.  463,  and  ib.,  in  appeal,  (1869), 
L.  R.  4  C.  P.  617. 

The  appeal  should  be  allowed,  and  the  plaintiff  should 
have  judgment  for  the  $1,000  and  interest  from  the  8th  of 
April,  1896,  in  addition  to  the  sum  for  which  they  had 
judgment  in  the  Court  below. 

Appeal  allowed  and  cross-appeal  dismissed. 
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In  re  The  Bell  Telephone  Company  and  The 
City  of  Hamilton. 

Assessment  and  Taxes — Telephone  Company — Poles,  Wires,  Conduits 
and  Cables. 

In  assessing  for  purposes  of  taxation  the  poles,  wires,  conduits  and  cables 
of  a  telephone  company,  the  cost  of  construction,  or  the  value  as  part 
of  a  going  concern,  is  not  the  test ;  they  must  be  valued,  in  the  assess- 
ment division  in  which  they  happen  to  be,  just  as  materials  which,  if 
sold  or  taken  in  payment  of  a  just  debt  from  a  solvent  debtor,  would 
have  to  be  removed  and  taken  away  by  the  purchaser  or  creditor. 

Judgment  of  the  Board  of  County  Judges  reversed. 

This  was  an  appeal  by  The  Bell  Telephone  Company  Statement, 
from  the  judgment  of  Snider,  Hamilton,  and  Hardy,  Co. 
JJ.,  sitting,  under  the  Assessment  Act,  as  a  board  of  appeal 
from  the  Court  of  Revision  of  the  city  of  Hamilton. 

The  question  involved  was  the  proper  mode  of  assessing 
the  poles,  wires,  conduits  and  cables,  of  the  company,  used 
by  them  in  carrying  on  their  business  as  a  telephone  com- 
pany. The  board  of  Judges  held  that  these  should  be 
assessed  as  part  of  a  going  concern,  and  fixed  the  assessable 
value  by  deducting  from  the  cost  of  construction  fifteen 
per  cent,  for  depreciation  and  wear  and  tear. 

The  appeal  was  argued  before  Burton,  C.  J.  0.,  Osler, 
Maclennan,  and  Moss,  JJ.  A.,  on  the  30th  of  May,  1898. 

G.  Lynch-Staunton,  and  E.  H.  Ambrose,  for  the  appel- 
lants. This  is  an  attempt  to  tax  the  franchise  of  the 
company,  and  is  a  violation  of  the  Act,  which  is  express  in 
its  terms.  The  particular  property  in  question  must  be 
taken  just  as  it  stands — not  as  part  of  a  general  plant,  not 
as  part  of  a  going  concern,  not  at  its  value  to  the  owner, 
not  at  its  cost.  The  selling  value  as  dead  material  is  the 
test,  and  the  assessor  should  not  consider  who  the  owner  is, 
or  what  the  property  is  used  for  :  Albany  and  Schenectady 
R.  W.  Co.  V.  Osborn  (1851),  12  Barb.  223. 

Mackelcan,  Q.  C,  for  the  respondents.  The  Act  directs 
the  assessor  to  appraise  the  property  at  its  actual  value, 
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Argument,  and  apjDraised  value  and  selling  value  are  not  necessarily 
the  same.  Here  the  test  is  the  value  to  the  appellants, 
what  it  would  cost  them  to  replace  it  in  as  good  condition 
as  it  now  is  in :  Boyle  on  Rating,  2nd  ed.,  p.  834  ;  Regina 
V.  London  School  Board  (1886),  17  Q.B.D.738  ;  Lancashire 
Telephone  Co.  v.  Manchester  (1884),  14  Q.  B.  D.  267. 
G.  Lynch- Staunton,  in  reply. 

June  30th,  1898.    Bukton,  C.  J.  O.  :— 

The  English  authorities  to  which  we  were  referred  upon 
this  argument  afford  but  little  assistance  in  deciding 
the  question  before  us  which  is  as  to  the  construction  of 
our  own  statute  as  to  the  mode  of  placing  an  estimate  or 
valuation  for  assessment  purposes  upon  the  property  of  the 
company  in  ward  No.  2,  treating  it,  as  it  apparently  must 
be  treated,  as  separate  and  distinct  from  the  rest  of  the 
company's  property  within  the  city  :  see  decision  of  the 
Supreme  Court  in  Consumers'  Gas  Co.  v.  Toronto  (1897), 
27  S.  C.  R.  453.  This  results  from  the  property  being 
treated  as  real  property  which  has  to  be  assessed  in  the 
ward  within  which  it  lies. 

When  our  assessment  laws  ,were  first  introduced,  rail- 
way, gas  and  water  companies,  and  electric  telegraph 
companies  had  no  existence,  and  it  can  be  readily  under- 
stood that  there  is  considerable  difficulty  in  applying  to 
modern  requirements  provisions  which  were  amply  suffi- 
cient for  the  much  more  simple  state  of  assessable  property 
in  those  days. 

Many  of  the  English  decisions  on  rating  most  of  these 
modern  inventions  have  for  their  ground  work  the  provi- 
sions of  the  statute  43  Eliz.  ch.  2  for  the  assessment  for 
the  relief  of  the  poor,  and  are,  therefore,  quite  inapplicable 
to  our  law,  being  based  upon  the  exclusive  occupation  of 
the  land,  and  not  on  the  ownership. 

For  many  years  the  difficulty  was  overcome  by  provid- 
ing that  the  personal  property  of  a  company  which  invested 
the  whole  or  the  greater  part  of  its  means  in  gas  or  other 
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works  requiring  the  investment  of  the  principal  part  of  Judgment, 
its  means  in  real  estate  should  be  exempt  from  assessment,  Burton, 
but  that  the  shareholders  should  be  assessed  on  the  income     C.  J.O. 
derived  from  such  companies.    This  seemed  a  very  equi- 
table arrangement,  as  if  the  company  had  been  assessed,  in 
addition  to  the  land  forming  a  large  portion  of  the  pro- 
ceeds of  the  capital  stock,  also  upon  the  pei  sonal  property 
being  the  residue  of  the  proceeds,  as  well  as  the  stock  itself, 
it  would  have  presented  very  much  the  appearance  of  a 
double  taxation. 

Some  recent  decisions  seem  to  reverse  the  law  as  it  has 
so  long  existed,  and  a  new  question  has  now  arisen  as  to 
this  property  which  was  formerly  exempt,  making  it 
liable  to  assessment  as  real  property  belonging  to  the 
€ompan3',  instead  of  personal  property  as  to  which  they 
enjoyed  an  easement  over  the  lands  of  the  municipality  or 
other  owners,  but  still  personal  property  for  which  they 
were  assessed  in  another  form. 

The  company  have  felt  themselves  bound  by  those  deci- 
sions, and  are  appealing  only  on  the  ground  of  the  mode  of 
valuation  resorted  to,  involving  a  subordinate  question,  in 
consequence  of  its  poles  and  wires  as  real  property  being 
necessarily  assessed  separately  in  each  ward,  and  not  as  a 
whole,  as  if  it  were  a  going  concern,  and  the  principal 
question  has  arisen  as  to  what  is  meant  by  estimating ,  the 
property  at  its  actual  cash  value  as  it  would  be  appraised 
in  payment  of  a  just  debt  from  a  solvent  debtor. 

The  fact  that  if  treated  as  real  property  it  must  be  so 
separately  assessed,  furnishes  to  my  mind  an  additional 
reason  against  any  such  construction  as  that  to  which  the 
recent  decisions  would  seem  to  point,  but  the  circumstance 
that  the  assessment  must  in  law  be  so  made  m.ust,  I  think, 
affect  the  v^aluation  in  the  particular  ward.  If  the  com- 
pany were  satisfied  with  the  valuation  in  the  other  wards, 
and  paid  their  taxes  accordingly,  that  valuation  and  pay- 
ment would  be  conclusive.  They  might  then  be  called 
upon  to  pay  the  assessment  in  this  ward,  although  assessed 
upon  a  principle  wholly  erroneous,  and  upon  the  assump- 
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Judgment,  ^ion  that  it  was  valued  as  part  of  the  whole  works  re- 
BuBTON,  garded  as  a  going  concern.  I  think  that  would  not  be 
C.J.O.  correct,  and  might  render  the  previous  assessment  and  pay- 
ment unfair  and  inequitable,  but  that  being  separately 
assessed  it  must  be  regarded  for  valuation  separately  as  it 
stands  in  that  ward  if  it  were  appraised  in  the  mode 
pointed  out  in  the  statute  ;  that  is  to  say,  at  its  fair  market 
value  if  brought  to  sale  in  that  way,  apart  from  the  rest  of 
the  work,  but  if  I  am  wrong  in  that  view  I  think  the  County 
Court  Judges  have  not  acted  upon  a  correct  view  of  the 
statute  in  making  a  deduction  for  wear  and  tear ;  in 
other  words,  as  if  they  were  taking  stock,  or  a  purchaser 
having  })een  found  they  were  asked  to  act  as  valuators 
between  him  and  liis  vendors. 

It  seems  to  me  that  the  result  would  not  necessarily  be 
the  same  as  if  the  direction  of  the  statute  had  been  strictly 
followed,  and  that  the  company  are  entitled  to  that  as  of 
right,  and  that  the  County  Court  Judges  were  not  entitled 
to  resort  to  what  they  have  regarded  as  an  equivalent  by 
valuing  the  whole  as  a  going  concern  in  good  repair  and 
first-class  condition,  making  what  the  evidence  perhaps 
establishes  is  a  fair  allowance  for  wear  and  tear,  and  then 
estimating  what  proportion  of  the  works,  poles  and  wires, 
are  in  that  ])articular  waixl. 

It  is  perhaps  to  be  regretted  that  a  change  of  this  radical 
kind  should  not  have  been  effected  by  legislation  rather 
than  judicial  decision,  and  proper  machinery  provided 
for  assessing  under  the  altered  circumstances,  but  I 
have  been  unable  to  convince  myself  that  the  mode 
resorted  to  was  a  compliance  with  the  Act  of  Parlia- 
ment, and  that  the  company  are  entitled  to  our  decision 
to  that  effect. 

I  am  of  opinion  that  as  real  property  the  poles,  etc.,  are 
simply  to  be  valued  as  they  would  sell  irrespective  of  the 
fact  that  they  form  part  of  a  going  concern,  and  the 
valuation  .suggested  by  the  appellants  appears  to  be  fair 
and  reasonable. 
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OSLER,  J.  A.  : —  Judgment. 

OSLER, 

The  poles  and  wires  of  the  appellants  have  been  assessed 
by  the  respondents  as  real  property  in  a  separate  parcel 
on  the  assessment  roll,  and  if  they  are  real  property  that 
was  properly  done  in  compliance  with  the  requirements  of 
sec.  13,  sub-sec.  4,  col.  12  of  the  Assessment  Act.  The  board 
of  County  Judges  has  held  that  these  poles,  wires,  etc., 
are  properly  assessable  as  real  estate,  and  having  regard 
to  the  present  state  of  the  decisions  on  the  subject  I  can- 
not quarrel  with  that  conclusion.  The  question  is  whether, 
in  fixing  the  amount  at  which  the  company  should  be 
assessed  therefor,  the  board,  sitting  in  appeal  from  the 
Court  of  Ke vision  under  section  84  of  the  Act,  has  regarded 
the  provisions  of  section  28,  which  enacts  that  except  in 
the  case  of  mineral  lands  which  are  specially  provided  for, 
"real  and  personal  property  shall  be  estimated  at  their 
actual  cash  value,  as  they  would  be  appraised  in  payment 
of  a  just  debt  from  a  solvent  debtor."  The  board,  speak- 
ing by  his  Honour  Judge  Snider,  were  of  opinion  that  "it 
was  impossible  tp  keep  '  the  line '  up  to  the  condition  in 
which  it  was  when  new,  but  thought  it  should  be  assessed 
as  a  '  going  concern '  in  good  repair  and  first-class  condi- 
tion at  about  85  per  cent,  of  cost  when  new."  And  the 
assesssment  on  this  head  was  reduced  from  $24,700  to 
$13,940,  and,  as  so  reduced,  confirmed. 

This  case  is  another  illustration  of  the  practical  difficulty 
in  applying  the  provisions  of  the  Assessment  Act  to  a 
specific  kind  of  property  which  until  a  yqvj  recent  period 
was  never  supposed  to  be  within  their  scope  ;  and  the 
assessment  of  which  was  probably  never  contemplated  by 
the  framers  of  the  Act.  Being,  however,  as  must  now  be 
held  to  be  the  case,  real  property — wires,  conduits,  cables, 
etc.,  fixed  on  poles,  sunk  in  the  ground,  or  themselves  set 
in  the  ground — they  are  taxable  as  such,  but  their  special 
character  or  their  value  to  the  company  under  the  special 
circumstances  under  which  they  belong  to  and  are  used 
by  them,  affords  no  reason  for  placing  a  higher  taxable 

46 — VOL.  XXV.  A.R. 


856 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment,  value  thereon  than  that  which  the  Act  furnishes  the  means 
OsLER,  of  estimating  in  the  case  of  other  real  property,  viz.,  their 
J"^-  actual  cash  value  as  they  would  be  appraised  in  payment 
of  a  just  debt  from  a  solvent  debtor.  To  assess  them, 
therefore,  as  the  board  has  done,  as  "  a  line,"  "  a  goino- 
concern  in  good  repair  and  first-class  condition,"  appears 
to  me  to  introduce  elements  of  value  quite  inadmissible 
and  improper  to  be  considered,  such  as  their  value  regarded 
in  connection  with  the  exercise  of  the  company's  franchise, 
or  in  connection  with  the  value  of  the  whole  line  operated 
by  the  company  throughout  the  different  wards  of  the 
city,  or  even  outside  it,  the  value  of  the  line  regarded 
as  a  complete  system,  and  the  business  value  of  the  articles 
to  the  company  itself  as  a  part  of  the  means  whereby  they 
exercise  their  franchise,  or  their  income  producing  value. 
In  each  ward  it  is  the  things  themselves,  no  doubt  in  their 
present  situation  as  in  point  of  law  real  property,  but  in 
fact  the  poles,  wires,  conduits  and  cables,  which  are  to  be 
taxed — the  things  which  in  default  of  payment  of  taxes 
the  city  might  sell  to  a  purchaser  qua  poles,  wires,  etc., 
but  which,  if  so  sold,  or  appraised  in  payment  of  a  just 
debt  from  a  solvent  debtor  would  have  to  be  removed  and 
taken  away  by  the  creditor  or  purchaser. 

There  is  no  more  reason  or  authority  for  valuing  these 
things  as  "  a  line  "  or  part  of  "  a  line,"  or  as  a  "  going  con- 
cern," than  there  would  be  for  valuing  the  roadway  of  a 
railway  company  in  that  manner  under  section  31.  The 
franchise  of  the  company  cannot  be  taxed  or  sold  by  the 
municipality,  nor  their  property  taxed  or  sold  carrying 
with  it  any  corporate  rights  of  the  company  to  the  pur- 
chaser. It  is  the  property  itself,  whether  real  or  personal, 
which  is  to  bear  the  burden  of  taxation,  and  circumstances 
which  may  make  it  of  an  adventitious  value  to  its  possessor 
only,  but  which  must  necessarily  cease  to  attach  to  it  if  it 
passes  into  other  hands,  must  be  excluded  in  estimating 
its  cash  value  under  section  28. 

The  case  of  Albany  and  Schenectady  K  W.  Co.  v. 
Oshorn  (1851),  12  Barb.  223,  cited  by  the  appellants,  and 
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which  will  be  more  fully  referred  to  by  my  learned  brother  J udgment. 
Moss,  is  apposite  to  the  case  in  hand,  and  supports  the  Qsler, 
view  I  have  endeavoured  to  express.  J-^* 

The  appeal  must,  therefore,  be  allowed,  and  as  an  esti- 
mate of  the  proper  value  to  be  allowed,  and  the  amount 
for  which  the  appellants  ought  to  be  taxed  for  the  pro- 
perty in  question,  I  think  the  figures  proposed  by  them, 
$3,488.40,  are  substantially  right  and  should  be  adopted. 
The  certificate  of  this  Court  allowing  the  appeal  will  direct 
the  board  to  adopt  those  figures  and  to  correct  the  assess- 
ment roll  accordingly. 

Moss,  J.  A. : — 

The  assessment  under  review  in  this  appeal  is  that  made 
in  ward  No.  2,  wherein  the  principal  buildings  of  the  com- 
pany are  situate. 

The  poles,  wires,  conduits,  etc.,  of  the  company  in  that 
ward  have  been  assessed  as  real  property.  Snider,  County 
Judge,  speaking  for  the  board  of  Judges  says  that  he 
is  of  opinion  that  all  the  company's  poles,  wires,  conduits 
and  cables,  are  real  estate  ;  and  that  appears  to  be  the 
result  of  the  recent  decisions. 

Being  real  property  or  estate  they  must  be  dealt  with 
for  assessment  purposes  in  like  manner  as  other  real  prop- 
erty. 

They  must  be  assessed  in  the  ward  in  which  they  are. 
(Assessment  Act,  1892,  sec.  15.)  And  to  them  must  be 
applied  the  same  rule  of  valuation  that  is  applied  to  other 
real  property. 

Both  sides  agree  that  the  rule  of  valuation  to  be  applied 
is  that  prescribed  by  sec.  26  of  the  Assessment  Act,  1892, 
now  sec.  28  of  B.  S.  0.  ch.  224. 

The  property  is  to  be  estimated  at  its  actual  cash  value 
as  it  would  be  appraised  in  payment  of  a  just  debt  from  a 
solvent  debtor. 

The  assessor  is  to  act  as  an  appraiser  between  a  creditor 
and  a  solvent  debtor  in  the  circumstances  stated.  By 
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Judgment,  what  considerations  should  he  be  o^uided  in  forming  his 
Moss,  conclusions  as  to  the  actual  cash  value  to  be  attributed  to 
this  particular  parcel  of  real  property  ? 

The  rule  which  a  jury  or  an  arbitrator  may  apply  in 
fixing  the  compensation  to  be  made  to  an  owner  for  lands 
taken  from  him  compulsoril}^  by  a  railway  company,  of 
taking  into  account  their  value  to  him  because  of  his  being 
compelled  to  sell  is  not  applicable  to  the  circumstances  of 
this  case.  The  owner  may  sometimes  be  entitled  to  greater 
damages  for  the  conversion  or  destruction  of  property  than 
its  market  value  ;  he  may  be  entitled  to  damages  for  the 
consequential  injury  to  other  property  or  to  his  feelings, 
for  interruption  of  business,  or  loss  of  health  or  comfort. 

But  in  this  case  of  taxation  the  property  is  to  be  ap- 
praised at  its  actual  cash  value.  . 

It  is  certainly  not  unfair  to  the  respondents  to  say  that 
the  meaning  of  actual  cash  value  in  the  Assessment  Act  is 
the  fair  and  reasonable  cash  price  for  which  the  property 
can  be  sold  in  the  market. 

In  arriving  at  that  price  the  appraiser  is  of  course  oblig- 
ed to  take  into  consideration  all  the  circumstances,  and  to 
bear  in  mind  what  a  purchaser  buying,  or  a  creditor  taking 
the  property  for  or  on  account  of  his  claim,  is  to  get,  and 
the  value  it  will  be  to  him,  when  he  gets  it,  either  for  his 
own  use  or  as  a  saleable  commodity. 

Such  purchaser  or  creditor  cannot  expect  to  acquire  the 
property  as  part  of  and  connected  with  other  property 
which  is  not  disposed  of  to  him. 

For  the  purpose  of  sale  or  transfer  the  property  in 
question  has  to  be  separated  in  the  purchaser's  or  creditor's 
hands  from  all  connection  with  its  present  surroundings. 
It  is  a  collection  of  poles,  wires,  conduits  and  cables,  hedged 
in  by  the  boundaries  of  ward  No.  2,  and  disassociated  from 
the  rest  of  the  system  of  which  it  now  forms  part. 

To  treat  it  for  assessment  purposes  as  part  of  a  going 
concern  is  to  give  it  a  character  not  ascribed  to  it  by  the 
Assessment  Act.  It  necessarily  involves  taking  into  con- 
sideration value  given  to  it  by  its  connection  with  other 
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property  as  well  inside  as  outside  of  the  ward  in  which  the  Judgment, 
assessment  is  made.  Moss, 

The  case  of  Albany  and  Schenectady  R.  W.  Co.  v. 
Osborn  (1851),  12  Barb.  223,  was  decided  with  reference 
to  enactments  very  similar  to  those  in  the  Assessment 
Act,  1892. 

By  the  law  of  New  York  (1851),  it  was  provided  that 
"  all  real  or  personal  estate  liable  to  taxation,  shall  be 
estimated  and  assessed  by  the  assessors  at  its  full  and  true 
value,  as  they  would  appraise  the  same  in  payment  of  a 
just  debt  due  from  a  solvent  debtor." 

It  was  also  declared  that  "  the  real  estate  of  all  incor- 
porated companies,  liable  to  taxation,  shall  be  assessed  in 
the  town  or  Avard  in  which  the  same  shall  lie,  in  the  same 
manner  as  the  real  estate  of  individuals." 

It  was  ruled  by  the  Supreme  Court  of  New  York  that 
under  these  provisions  the  real  estate  of  a  railway  company 
liable  to  taxation  must  be  assessed  in  each  town  at  the 
actual  value  merely  of  that  part  thereof  which  lay  within 
the  town  detached  from  the  remainder  of  the  road  and  with- 
out reference  to  the  income  or  profitableness  of  the  road. 

The  Court  say  (p.  225)  :  "  Under  these  provisions  of  the 
statute,  *  *  *  *  the  duty  of  the  assessors  is  a  very 
plain  one.  They  are  simply  to  ascertain  the  value  of  the 
land,  and  of  the  erections  or  fixtures  thereon,  irrespective  of 
the  consideration  whether  the  road  is  w^ell  or  ill-managed, 
or  whether  it  is  profitable  to  the  stockholders,  or  otherwise. 
Such  property  is  to  be  appraised  in  the  same  manner  as 
the  adjacent  lands  belonging  to  individuals,  and  without 
reference  to  other  parts  of  the  railway.  In  estimating 
the  value  of  an  adjacent  farm,  it  certainly  would  not  be 
permitted  to  take  into  consideration  the  skill  with  which 
it  was  managed,  nor  the  means  by  which  high  prices  were 
obtained  for  the  produce.  These  would  change  with  every 
occupant,  and  perhaps  with  every  year." 

And  again  (p.  226) :  "The  case  submitted  to  us  sets  forth 
that  in  assessing  the  plaintiffs'  land  in  Watervliet  at 
$250,000,  the  assessors  have  arrived  at  such  valuation  by 
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Jni'a^frie'iit.  efeiiitoating  the  entire  worth  of  the  plaintiffs'  road,  consider- 
'Mbsfe,  i^ig  the  lucrativeness  and  income  thereof,and  taking  the^pro- 
portion  of  said  worth  that  the  length  of  the  said  road  in  the 
town  t)f  Water vliet'  bears  to  the  whole  length  thereof.  And 
the  case'  further  states' that  the  'actual  value'  of  that  part 
of  the  plaintiffs'  railway,  including  the  land  on  which  it/is 
laid,  and  the  fixtures  connected  with  the  same,  lying  within 
the  said  town,  and  detached  from  the  remainder  of  the 
toad,  does  not  exceed  $60,000.  The  latter  valuation  is 
undoubtesdly  the  correct  one.  It  is  the  '  actual  value  '  of 
the  land  which  the  defendants  are  required  by  the  statute 
to  ascertain." 

The  municipality  in  that  case  does  not  appear  to  have 
'been  divided  into  wards,  and  the  distinction  drawn  was 
between  the  property  of  the  railway  company  situate  inside 
and  outside  of  the  town,  but  it  seems  plain  that  the  result 
would  have  been  the  same  if  the  assessment  had  been  in 
a  ward. 

And  very  slight  verbal  changes  are  required  to  make 
the  language  I  have  quoted  most  apposite  to  the  case 
before  us.  ■ 

'  The  same  view  of  like  provisions  in  the  California  Code 
was  taken  by  the  IT.  S.  Circuit  Court  of  the  District  of 
California  in  Huntington  v.  Central  Pacific  R,  W.  Co. 
(1874),  2  Sawy.  503. 

And  I  see  no  reason  for  applying  a  different  rule  when 
assessirig  this  company's  poles,  wires,  conduits  and  cables, 
as  real  estate  in  the  wards  of  the  city  of  Hamilton, 

Maclennan,  J.A.,  concurred. 

Aiopeal  allowed. 


R.  s.  a 
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In  re  Jenison  and  Kakabeka  Falls  Land  and 
Electric  Company. 

Arbitration  and  Award — Arbitrator — Refusal  to  State  Case. 

When  questions  of  law  arise  in  the  course  of  arbitration  proceedings  any 
party  thereto  may  apply  to  the  arbitrator  under  section  41  of  the 
Arbitration  Act,  K.  S.  O.  ch.  62,  to  state  a  case  for  the  opinion  of  the 
Court,  and  in  the  event  of  his  refusal  may  apply  to  the  Court  to 
compel  him  to  do  so. 

The  application  may  be  made  before  the  arbitrator  gives  a  ruling  on  the 
questions  of  law,  and  the  making  of  an  order  is  in  each  case  a  matter 
of  judicial  discretion,  the  order  granting  or  refusing  the  direction  to 
the  arbitrator  being  subject  to  appeal. 

On  the  merits  the  judgment  of  Robertson,  J.,  refusing  to  order  the 
arbitrator  to  state  a  case,  was  affirmed. 

This  was  an  appeal  by  the  company  from  the  judg-  statement, 
ment  of  Robertson,  J. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Osler,  J.  A. : — 

By  an  agreement  bearing  date  the  21st  of  April,  1896, 
made  between  the  Commissioner  of  Crown  Lands,  represent- 
ing the  Provincial  Government,  of  the  one  part,  and 
Edward  Spencer  Jenison,  of  the  other  part,  after  reciting 
that  Jenison  had  submitted  to  the  Government  a  scheme 
for  the  development  of  the  water  power  of  the  Kaminis- 
tiquia  River  in  the  vicinity  of  Kakabeka  Falls,  in  the  said 
river,  for  the  purpose  of  constructing  works  for  the 
development  of  electric  power,  and  in  order  to  carry  it 
out  and  to  complete  the  water  privilege,  had  applied  for  a 
grant  of  certain  lands,  and  for  certain  powers  and  privi- 
leges connected  therewith,  the  Government  agreed  to 
grant  to  Jenison  a  license  to  use  or  flood  part  of  lot  A., 
concession  1,  township  of  Conmee,  containing  thirty-eight 
acres,  as  shewn  on  a  plan  or  survey  thereof  on  record,  and  as 
described  in  the  agreement,  subject  to  forfeiture  on  failure 
by  Jenison  to  perform  certain  specified  stipulations,  viz., 
within  three  years  to  construct  on  lot  20,  concession  D, 
Paipoonge,  works,  that  is  to  say,  dams,  flumes,  channels, 
etc.,  sufficient  to  produce  5,000  horse  power  of  electric 
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Statement,  power  or  energy,  and  to  put  in  and  keep  supplied  electric 
machinery  sufficient  to  create  for  use  and  distribution  at 
least  1,000  horse  power  of  electric  power  or  energy  to 
supply  to  customers,  and  as  much  more  machinery  as  will 
create  and  supply  25  per  cent,  more  electric  power  or 
energy  than  there  may  be  customers  or  demand  for  at  all 
times  thereafter ;  and  to  furnish  this  power  to  consumers  on 
the  basis  of  such  tariff  per  horse  power  as  the  Lieutenant- 
Governor-in-Council  may  approve. 

It  was  a  further  condition  that  Jenison  should  so 
construct  his  works  that  there  should  pass  over  Kakabeka 
Falls  at  least  4,000  cubic  feet  of  water  per  minute  at  all 
times,  and  that  if  at  the  end  of  three  years,  or  such  fur- 
ther time  as  the  Government  should  allow,  he  should  not 
have  "  finished  and  made  available  for  use  the  said  number 
of  horse  power  as  above,"  he  would  forfeit  and  surrender 
to  the  Crown  all  the  lands  he  mighfc  have  acquired  in  con- 
nection with  the  development  of  the  water  power,  and  the 
rights  granted  by  the  agreement  should  be  void.  By  the 
same  agreement  certain  other  rights  and  privileges  over 
other  property  of  the  Crown  were  conferred  upon  Jenison 
which  need  not  be  referred  to  in  detail,  and  it  was  lastly 
thereby  witnessed  that  Jenison  agreed  within  six  months 
after  the  completion  of  all  necessary  rights  and  titles  at 
once  to  proceed  with  the  specified  works,  and  to  complete 
the  same  in  all  respects  to  the  satisfaction  of  the  Lieuten- 
ant-Governor-in-Council  within  three  years  from  the  date 
of  the  agreement,  or  within  such  further  time  as  might  be 
allowed,  in  default  whereof  the  agreement  might  be  can- 
celled, and  all  land  privileges  and  other  rights  which 
Jenison  should  have  acquired  thereunder  should  be  abso- 
lutely forfeited. 

Soon  after  this  agreement  was  made,  Jenison,  in  pro- 
ceeding to  lay  out  his  works  and  develop  his  w^ater  priv- 
ilege, considered  it  necessary  to  acquire  a  part  of  lot  No. 
10  X  in  the  township  of  Oliver,  the  property  of  the  contes- 
tants, the  Kakabeka  Falls  Company,  and  being  unable  to 
acquire  it  by  purchase,  attempted  to  expropriate  it  by 
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proceedings  under  the  Act  respecting  Water  Privileges,  Statement, 
now  K.  S.  0.  ch.  141.  This  Act  was  held  not  to 
apply  to  his  case,  and  acting  as  it  would  seem  upon  a 
suggestion  thrown  out  by  the  Court,  he  appealed  to  the 
Provincial  Legislature  for  and  obtained  a  special  Act,  60 
Vict.  ch.  106,  passed  13th  of  April,  1897,  intituled  "  An  Act 
to  enable  Edward  Spencer  Jenison  to  develop  and  improve 
a  water  privilege  on  the  Kaministiquia  River." 

Under  this  Act  arbitration  proceedings  were  taken  before 
J.  A.  Proctor,  Esq.,  official  arbitrator  for  the  city  of 
Toronto,  to  fix  the  value  of  Jenison's  interest,  and 
in  the  course  of  the  proceedings  the  arbitrator  was 
asked  to  state  a  case  for  the  opinion  of  the  Court  upon 
the  questions  stated  below  as  to  the  admissibility  of  evi- 
dence. 

Upon  his  refusal  to  do  so  an  application  was  made  to 
the  Court,  and  was  on  the  1st  of  March,  1898,  dis- 
missed by  Egberts  ON,  J. 

The  appeal  from  his  judgment  was  argued  before  Burton, 
€.  J.  O.,  OsLER,  Maclennan,  and  Moss,  JJ.  A.,  on  the  19th 
and  20th  of  May,  1898. 

S.  H.  Blake,  Q.  C,  and  W.  Cassels,  Q.  C,  for  the  appel- 
lants. 

Johnston,  Q.  C,  for  the  respondent. 
June  18th,  1898.    Osler,  J.  A.  :— 

Before  adverting  more  particularly  to  the  provisions  of 
the  Act,  60  Vict.  ch.  106  (O.),  it  may  be  well  to  consider 
the  nature  of  the  contestants'  application,  and  I  may  pre- 
mise what  I  have  to  say  as  to  this  by  the  observation 
that  the  provisions  of  the  Arbitration  Act  apply,  by  force 
of  sections  47,  48,  to  the  arbitration  in  question,  as  the 
Act  under  which  it  takes  place  was  passed  before  the 
commencement  of  the  Arbitration  Act,  which  was  the  1st 
September,  1897,  and  the  arbitration  was  not  then  pending, 
but  was  commenced  thereafter. 


364 


ONTARIO  APPEAL  REPORTS. 


[vol.. 


Judgment.  Section  41  of  the  Arbitration  Act  enacts  that  the  arbi- 
OsLEB,  trator  may  at  any  stage  of  the  proceedings  under  a  refer- 
"^'^^  ence,  and  shall,  if  so  directed  by  the  Court  or  a  Judge,  state 
in  the  form  of  a  special  case  for  the  opinion  of  the  Court, 
any  question  of  law  arising  in  the  course  of  the  reference. 

"  The  policy  of  this  section,"  as  Lord  Halsbury  observed 
in  Tabernacle  Permanent  Building  Society  v.  Knight, 
[1892]  A.  C.  298,  in  reference  to  the  corresponding 
section  of  the  English  Act,  "is  very  manifest.  During  the 
progress  of  an  arbitration  it  may  be  seen  that  the  arbitrator 
has  mistaken  the  law,  and  is  about  to  act  upon  his  error, 
and  the  power  of  putting  him  right  used  to  consist  in  the 
right  of  either  party  to  revoke  the  submission  to  arbitra- 
tion. That  power  has  been  greatly  controlled  by  legisla- 
tion, and  now  it  may  be  extremely  difficult  for  a  party  to 
make  such  a  case  to  a  Court  as  will  induce  them  to  make 
an  order  giving  leave  to  revoke  unless  a  case  is  stated." 

It  is  not,  however,  a  condition  precedent  to  the  right  of 
the  party  to  have  a  special  case  stated  under  the  section 
that  the  arbitrator  shall  have  indicated  how  he  is  about  to 
decide  the  point  of  law  raised  or  intended  to  be  raised  : 
In  re  Spillers  and  Baker,  [1897]  1  Q.B.  312.  The  jurisdic- 
tion of  the  Court  is  consultative  only,  and  their  decision  is 
obtained  simply  for  the  guidance  of  the  arbitrator  as  to 
the  course  he  should  pursue  on  the  reference  in  dealing 
with  legal  questions  which  arise  therein  :  In  re  Knight 
and  Tabernacle  Permanent  Building  Society,  [1892]  2  Q.B. 
613,  where  the  distinction  between  a  special  case  stated 
under  this  section  and  an  award  in  the  form  of  a  special  case 
is  pointed  out.  And  In  re  Palmer  &  Co.  and  Hosken  &■ 
Co.,  [1898]  1  Q.  B.  131,  clearly  shews  that  it  is  the  right 
of  the  parties  to  an  arbitration  to  apply  to  the  Court  for 
an  order  directing  the  arbitrator  to  state  a  special  case 
under  the  vsection,  and  that  if  he  refuses  to  comply  with  a 
request  made  to  him  in  good  faith  to  state  such  a  case,  or 
to  delay  his  award  until  the  party  can  apply  to  the  Court 
to  compel  him  to  do  so,  he  is  "prima  facie  guilty  of  miscon- 
duct within  the  meaning  of  section  12  of  the  Act,  and 
his  award  would,  in  such  case,  be  liable  to  be  set  aside. 
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The  exercise  of  the  power  thus  conferred  upon  the  Judgment. 
Court  to  compel  the  arbitrator  to  state  a  special  case  is,  osleb 
however,  from  its  nature,  and  indeed  by  the  very  terms  of 
the  section,  discretionary,  having  regard  to  all  the  circum- 
stances of  the  case.  The  Court  may  think  it  a  case  in 
which  the  arbitrator  needs  no  advice,  as  for  example,  if 
they  coincide  with  the  view  which  the  arbitrator  may  have 
expressed  upon  the  points  raised  ;  and  there  may  be  other 
reasons  for  declining  to  exercise  the  power.  Nevertheless, 
whether  the  power  be,  or  be  not,  exercised,  the  order  of 
the  Court  or  Judge  granting  or  refusing  the  application, 
differing  in  this  respect  from  the  decision  of  the  case  itself 
if  granted,  is  subject  to  appeal. 

After  a  careful  consideration  of  the  terms  of  the  Act, 
and  comparing  them  with  those  of  the  agreement  between 
Jenison  and  the  Crowm,  I  am  of  opinion  that  in  so 
far  as  the  rights  of  the  parties  between  themselves  are 
concerned  it  is  the  Act  which  is  to  govern,  and  that  in  the 
determination  of  those  rights  by  the  arbitrator  he  is  not 
controlled  b}^  the  agreement.  The  question,  therefore,  of 
the  capacity  of  the  works  which  Jenison  bound  himself  to 
construct  within  the  period  limited  by  the  agreement 
seems  to  be  one  of  little  or  no  importance,  further,  at  all 
events,  than  it  indicates  what  is  the  minimum  capacity  of 
the  works,  which,  I  agree  with  Mr.  Cassels,  was  no  more 
than  5000  horse  power.  He  was  not,  however,  as  I  read 
the  agreement,  prevented  from  making  his  works  of  as 
much  larger  capacity  as  the  concessions  granted  him  would 
admit  of.  The  1000  and  25  per  cent,  additional  horse  power 
which  the  agreement  also  refers  to,  seem  to  me  to  relate 
merely  to  the  electric  machinery  for  actual  production  and 
distribution  of  that  quantity  of  electric  power  or  energy 
which  were  required  to  be  put  in  and  maintained,  though 
I  confess  I  find  it  difficult  to  understand  what  is  exactly 
aimed  at  b}^  the  25  per  cent,  additional  horse  power. 

Within  the  scope  of  section  16  the  question  of  the  quan- 
tity of  horse  power  which  Jenison  may  produce  or  require 
seems,  however,  to  be  left  entirely  at  large. 
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Judgment.  The  questions  of  law  in  respect  of  which  the  arbitrator 
OsLER,  'W'as  asked  to  submit  a  special  case  are  said  to  arise  under 
sections  16  and  19.  The  arbitrator  declined  to  submit  a 
case,  and  he  has  been  upheld  in  his  refusal  by  Robertson, 
J.  Unless  we  should  think  that  the  tribunal  whose  duty- 
it  would  be  to  decide  the  case  if  granted  might  reasonably 
take  a  different  view  of  those  sections  from  that  taken  by 
the  arbitrator,  the  judgment  appealed  from  ought  not  to 
be  interfered  with. 

The  main  object  of  the  Act  as  is  manifest  from  the  pre- 
amble is  to  enable  Jenison  to  improve  the  water  privilege  he 
has  acquired  under  the  agreement  of  the  21st  April,  1896, 
by  diverting  the  waters  of  the  Kaministiquia  River  and  its 
tributaries  from  the  natural  channel  of  the  river  at  the 
point  on  the  river  mentioned  in  section  2,  and  conducting 
them  thence  through  and  across  the  appellants'  lot  10  X 
and  other  lands  already  controlled  or  acquired  by  the 
respondent,  and  discharging  them  again  into  the  natural 
channel  below  the  appellants'  lot :  section  7. 

Sections  8,  9  and  10,  empower  the  respondent  to  create 
storage  reservoirs  above  the  point  of  diversion. 

The  right  to  divert  the  water  in  this  manner  is,  how^- 
ever,  subject  to  the  provisions,  variously  expressed  in 
sections  1,  7  and  11,  that  only  so  much  may  be  diverted 
as  may  from  time  to  time  exceed  4,000  cubic  feet 
per  minute  passing  the  point  at  which  it  may  be  diverted  : 
section  2 ;  or,  that  the  respondent  shall  at  all  times  permit 
and  allow  at  least  20,000  cubic  feet  of  water  per  minute 
to  flow  over  the  present  natural  channel  of  the  Kaministi- 
quia River  past  any  point  therein  between  the  point  of 
diversion  and  the  point  of  return  :  section  7  ;  or,  that  a 
sufficient  amount  of  water  shall  be  allowed  to  flow  down  and 
over  the  channels  of  the  said  rivers,  i.e.,  the  Kaministiquia 
River  and  its  tributary  the  Mattawin,  to  insure  a  constant 
flow  of  at  least  4,000  cubic  feet  per  minute  in  passing  over 
the  Kakabeka  Falls  in  the  Kaministiquia  River,  a  point 
opposite  the  appellants'  property. 

Subject  to  this  and  subject  to  whatever  may  be  the 
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rights  of  the  appellants  under  section  19  of  the  Act,  it  Judgment, 
appears  to  me  that  the  respondent,  if  he  becomes  entitled  Osler^ 
to  divert  the  water  at  all,  is  entitled  to  use  all  the  waters 
thus  stored  and  diverted  for  the  purposes  of  his  water 
power  just  as  he  might  be  entitled  to  use  them  if  they 
were  not  diverted  at  all,  in  which  case,  as  we  see  by  the 
agreement  he  had  entered  into  with  the  Government,  he 
had  already  stipulated  that  he  would  so  construct  his  works 
that  there  would  pass  over  Kakabeka  Falls,  and  therefore 
past  the  property  of  the  appellants  and  the  chain  reserve 
along  the  river  side,  at  least  4,000  cubic  feet  of  w^ater  per 
minute  at  all  times. 

The  exercise  of  the  power  thus  to  divert  the  water 
depends,  however,  upon  the  respondent's  ability  to  expro- 
priate for  the  channel  a  part  of  lot  10  X,  under  the  provi- 
sions of  the  Act,  for  the  16th  section  declares  that  before 
he  shall  be  entitled  to  do  so,  the  arbitrator  shall  deter- 
mine "  whether  sufficient  horse  power  for  the  purpose  of 
supplying  electricity  to  the  towns  of  Port  Arthur  and  Fort 
William,  and  other  purposes  for  which  electric  power  will, 
in  his  opinion,  be  required  presently  or  within  a  reason- 
able period  of  time  in  the  future  at  or  near  the  said  Kaka- 
beka Falls,  or  the  said  towns,  or  along  the  Kaministiquia 
River  between  the  said  towns  and  the  falls,  can  be  supplied 
by  Jenison  by  the  construction  of  electric  works  on  the 
property  owned  by  the  said  Jenison,  or  which  can  be 
obtained  by  him  at  a  reasonable  price  at  or  near  Ecarte 
E.apids  lying  above  lot  10  X,  and  so  that  the  waters  taken 
shall  be  returned  to  the  river  before  it  reaches  said  lot  10  X, 
and  in  case  the  arbitrator  determine  that  sufficient  horse 
power  can  be  obtained  at  or  upon  such  last  {qu.  first) 
named  locality,  then  said  Jenison  shall  not  be  entitled 
to  exercise  any  rights  of  expropriation  in  regard  to  lot  10  X 
aforesaid. 

In  other  words,  in  short,  if  Jenison  can  oret  sufficient 
power  for  his  purposes  by  the  ereption  of  works  on  his 
own  land  above  that  of  the  appellants  the  right  to 
expropriate  does  not  arise  at  all. 
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Judgment.       The  questions  of  law  which  it  is  said  ought  to  be 
OsLER,      submitted  by  the  arbitrator  under  this  section  appear 
J.A.  relate  altogether  to  the  character  of  the  evidence 

which  the  arbitrator  ought  to  require  in  order  to 
satisfy  him  that  the  conditions  exist  which  enable  the 
respondent  to  expropriate.  The  appellants  contend,  if 
I  rightly  understand  them,  that  the  arbitrator  is 
bound  to  form  an  opinion  whether  the  respondent's 
scheme  is  a  practicable  one ;  that  he  is  to  enter  into 
such  questions  as  the  cost  of  production  of  the  power, 
and  the  price  at  which  it  can  be  furnished  ;  that  the 
respondent  must  shew  actual  contracts  for  user  at  the 
present  time  ;  that  he  must  actually  have  constructed  his 
works,  such  as  storage  dams,  etc.,  or  such  of  them  as  can 
be  erected  above  lot  10  X,  etc. 

Most  of  these  considerations  seem  to  me  to  have  been 
proper  for  the  Legislature  rather  than  the  arbitrator.  The 
former  has  declared  that  it  is  proper  and  just,  and  that  it 
will  conduce  to  the  public  good,  that  the  respondent  should 
be  allowed  to  develop  and  improve  his  water  privilege, 
and  it  is  not  for  the  arbitrator  to  say  whether  the  scheme 
is  practicable  or  not.    He  must  ascertain  under  section  16  : 

(1)  What  quantity  of  horse  power  can  be  supplied  by 
Jenison,  and  this  means  supplied  at  the  points  of  distri- 
bution, not  merely  generated  at  the  wheel  by  the  construc- 
tion of  works  on  his  own  property  above  lot  10  X,  and 
without  the  additional  power  which  would  be  obtained  by 
diverting  the  waters  of  the  river  through  that  lot.  Then 
he  must  determine  : 

(2)  Whether  that  quantity  would  be  sufficient  (a)  for 
the  purpose  of  supplying  electricity  to  the  towns  of  Fort 
William  and  Port  Arthur,  and  (b)  other  purposes  for  which 
electric  power  will,  in  his  opinion,  be  required  presently 
or  within  a  reasonable  time  in  the  future,  at  or  near  the 
points  and  places  mentioned  in  the  section. 

Both  these  clauses  are  wide  and  elastic  in  their  terms. 
The  latter  in  particular  looks  to  the  future,  and  embraces 
probabilities  arising  from  the  anticipated  growth  and 
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development  of  the  district.  The  determination  of  this  Judgment, 
second  question  is  necessarily  entrusted  to  the  judgment  Osler, 
and  opinion  of  the  arbitrator.  The  question  is  one  of  the 
sufficiency  of  the  supply  for  the  probable  demand,  and 
whether  the  former  can  be  furnished  without  resorting  to 
the  power  of  expropriation.  This  is  evidently  from  section 
21  to  be  ascertained  before  the  erection  of  the  works. 

These  are  really  questions  of  fact,  and  I  can  see  no 
ground  for  thinking  that  the  arbitrator  is  taking  a  wrong 
view  of  the  nature  of  the  evidence  on  which  they  ought  to 
be  determined. 

The  next  question  arises  upon  the  19th  section  of  the  Act : 
"  In  case  the  arbitrator  determines  that  the  said  Jenison 
should  be  authorized  to  expropriate  any  portion  of  the  lot 
10  X,  he  shall  also  determine  and  fix  by  his  award  the  mini- 
mum quantity  of  water  which  shall  at  all  times  flow  over 
the  Kakabeka  Falls,  so  as  to  protect  as  far  as  practicable 
the  rights  of  the  company  as  owners  of  a  water  privilege 
on  the  said  river  below  that  of  the  said  Jenison." 

The  question  here  raised  by  the  appellants  is  whether, 
upon  the  true  construction  of  the  Act,  if  the  arbitrator 
finds  the  respondent  entitled  to  expropriate  part  of  lot 
10  X  for  a  channel  for  the  diversion  of  the  waters  of  the 
river  and  the  stored  waters  above  that  point,  he  should 
not  also  find  and  determine  what  quantity  or  volume  he 
may  so  divert  in  order  to  produce  the  horse  power  required 
for  the  purpose  of  his  undertaking  under  section  16,  and 
whether  all  the  water  be3^ond  or  in  excess  of  such  quantity 
should  not,  as  the  appellants  contend,  be  allowed  to  flow 
over  the  falls  as  the  minimum  under  section  19. 

This  contention  appears  to  me  to  be  founded  upon  an 
erroneous  view  of  the  rights  conferred  upon  the  respon- 
dent by  the  Act.  As  I  read  sections  2,  7,  8,  9,  10  and  11 
of  the  Act  he  is  given  the  right  to  use  the  whole  of  the 
stored  and  diverted  waters  :  minus  the  4,000  cubic  feet  per 
minute  which  must  be  allowed  to  flow  over  the  natural 
channel  between  the  points  of  diversion  and  return  and 
over  the  falls,  just  as  he  might  have  used  the  waters  had 
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Judgment,  he  not  succeeded  in  acquiring  the  right  to  divert  them 
OsLER,  through  lot  10  X,  and  had  been  confined  to  his  rights  under 
his  agreement  with  the  Government.  Nothing  in  sec- 
tions  16  or  17  of  the  Act  authorizes  the  arbitrator  to 
impose  any  limit  upon  the  volume  or  quantity  of  water 
which  may  be  diverted  through  lot  10  X,  if  the  right  to 
expropriate  part  of  it  arises.  Section  19  may  at  first  sight 
seem  rather  inconsistent  with  the  other  sections  which  pro- 
vide that  there  shall  be  a  minimum  flow  of  4,000  feet 
through  the  channel  and  over  the  falls,  leaving  it  apparently 
to  the  arbitrator  to  fix  a  different  minimum,  but  when  its 
object  is  considered  it  is  susceptible  of  an  interpretation 
which  harmonizes  it  with  the  rest  of  the  'Act.  It  was  con- 
ceded that  the  minimum  flow  is  the  measure  of  the 
appellants'  water  privilege,  and  that  would  seem  to  have 
been  arbitrarily  assumed  both  in  the  agreement  and  in  the 
other  sections  of  the  Act  to  be  in  the  natural  state  of  the  river 
as  much  as  4,000  cubic  feet  per  minute.  But  the  arbitra- 
tor is  to  determine  and  fix  by  his  award  what  shall  in  the 
event  of  expropriation  be  the  sum,  "  so  as  to  protect  as  far 
as  practicable  the  rights  of  the  company  as  owners  of  a 
water  privilege  on  the  river  below  that  of  Jenison."  This, 
in  my  opinion,  means  that  while  having  regard  to  the 
other  sections  of  the  Act  there  must  not  be  less  than  4,000 
cubic  feet  of  water  at  all  times,  the  arbitrator  may  enquire 
and  determine  whether  the  water  privilege  of  the  com- 
pany was  in  fact  in  respect  of  a  greater  minimum  than 
that  which  had  already  been  fixed  ;  and  if  that  were  the 
case  he  might  fix  by  his  award  the  real  minimum,  w^hat- 
ever  that  was,  above  that  quantity.  This  view  derives 
force  from  section  21,  which  provides  that  in  the  event  of 
the  arbitrator  determining  that  Jenison  is  not  entitled  to 
expropriate,  or,  as  it  is  loosely  expressed,  "  that  the  elec- 
tric works  should  be  erected  by  Jenison  above  lot  10  X,"  he 
shall  also  determine  what  benefit  the  company  will  derive 
therefrom  in  case  they  use  the  water,  having  regard  to 
the  quantity  they  could  obtain  without  the  additional 
works,  and  the  quantity  they  use  in  excess  of  the  last 


XXV.] 


RE  JENISON. 


371 


mentioned  quantity,  and  for  the  use  of  this  extra  quantity  Judgment, 
the  arbitrator  is  to  fix    the  value  to  be  paid  by  the  com-  Osler, 
pany  "  when  they  so  use  it,  estimated  either  in  bulk  or  J-^* 
horse  power.    It  w^ould  thus  appear  that  the  company 
would  not,  if  Jenison  erected  his  works  at  Ecarte  Falls 
above  lot  10  X,  be  entitled  to  use  the  waters  stored  so  far  as 
they  increased  the  flow  above  the  minimum  of  4,000  cubic 
feet  per  minute,  or  perhaps  even  above  the  merely  natural 
flow  if  it  were  less  than  that  quantity,  without  compensa- 
ting Jenison  for  the  advantage  they  might  derive  from 
the  extra  flow. 

Agreeing,  therefore,  with  the  view  \vhich  the  arbitrator 
has  expressed  as  to  his  duty  under  section  19,  there  can 
be  no  need  to  direct  a  special  case  to  obtain  an  opinion  for 
his  guidance  under  that  section.  The  result  is  that  the 
appeal  must  be  dismissed. 

Burton,  C.  J.  0.: — 

Even  if  I  entertained  more  doubt  than  I  do  as  to  the 
propriety  of  the  conclusion  arrived  at  by  the  learned 
arbitrator  as  to  the  extent  of  his  powers,  and  of  the  ques- 
tions dealt  with  by  him  being  questions  of  fact,  and  no 
question  of  law  having  arisen  necessitating  the  stating  of  a 
special  case,  confirmed  as  that  conclusion  has  been  in  the 
carefully  considered  judgment  of  the  learned  Judge,  I  ^ 
should  in  a  matter  so  largely  discretionary  hesitate  long 
before  venturing  to  reverse  his  judgment,  but  I  may  say 
that  I  entirely  agree  that  no  proper  case  has  been  made 
out  for  our  interference,  and  that  looking  at  the  nature  of 
the  powers  given  by  the  Act,  and  the  large  discretion 
vested  in  the  arbitrator,  and  the  short  period  given  by 
the  Legislature  for  carrying  out  the  important  works  con- 
templated by  the  agreement,  it  would  require  a  very  strong 
case  to  induce  us  to  interfere.  If  I  am  wronor  in  this  view, 
the  contestants  will  not  be  greatly  the  suflferers,  as  the 
award  will  still  be  liable  to  be  set  aside  if  open  to  the 
objections  raised  by  the  contestants,  and,  without  entering 
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Judgment,  therefore  more  into  detail,  I  will  simply  add  that  I  entirely 
Burton,    agree  with  the  views  expressed  by  my  brother  Osier,  and 
C.J.O.     jjo^  dismissing  the  appeal. 

Maclennan,  J.  A. : — 
I  agree. 

Moss,  J.  A.,  took  no  part  in  the  decision  of  the  case. 

Appeal  dismissed, 
R.  S.  C. 


Langley  v.  Meir. 

Bankruptcy  and  Insolvency — Assignments  and  Preferences — Landlord  and 
Tenant — Rent — Acceleration  Clause — Current  Quarter" — 68  Vict, 
ch.  26,  sec.  3,  sub-sec,  1.  (0.). 

By  a  lease  made  on  the  31st  of  October,  1895,  certain  premises  were 
demised  for  a  term  of  three  years  from  the  1st  of  November,  1895,  at 
a  yearly  rent  of  $480,  payable,  in  advance,  in  even  portions  monthly 
on  the  first  day  of  each  month,  the  first  payment  to  be  made  on  the  1st 
of  November,  1895.  The  lease  contained  the  usual  statutory  covenants 
and  provisoes,  and  an  express  power  of  entry  and  distress  for  rent  in 
arrear,  and  also  the  following  provision: — "If  the  lessee  shall  make 
any  assignment  for  the  benefit  of  creditors  *  *  the  then  current 
quarter's  rent  shall  immediately  become  dvie  and  payable."  On  the 
31st  of  January,  1896,  the  lessor,  who  also  held  a  chattel  mortgage  on 
the  goods  on  the  demised  premises  as  collateral  security  for  the  pay- 
ment of  certain  iodebtedness  of  the  lessees,  took  possession  both  as 
mortgagee  and  by  way  of  distress  for  rent  in  arrear,  only  $40  having 
lip  to  that  time  been  paid  to  her  on  account  of  rent.  On  the  same 
day  the  lessees  made  an  assignment  for  the  benefit  of  creditors  and  by 
consent  the  goods  on  the  demised  premises,  which  were  of  far  more 
valvie  than  $200,  were  sold  by  the  lessor  and  were  removed  from  the 
demised  premises  before  the  last  day  of  February.  The  lessor  retained 
out  of  the  proceeds  of  the  goods  $200,  rent  for  December,  1895,  and 
January,  February,  March  and  April,  1896  : — 

Held,  per  Burton,  C.J.O.,  and  Maclennan,  J.  A. — That  sub-sec.  1  of 
sec.  3  of  58  Vict.  ch.  26  (O.),  now  R.  S.  O.  ch.  170,  sec.  34,  sub-sec. 
1,  is  a  restrictive  provision,  and  limits  the  landlord's  lien  even  though 
in  the  lease  under  which  he  claims  there  is  an  acceleration  clause 
wider  in  its  terms  than  the  statutory  provision,  and  that  it  does  not 
give  to  the  landlord  an  absolute  right  to  three  months'  rent  upon 
an  assignment  for  the  benefit  of  creditors  being  made. 

Clarke  v.  Reid  (1896),  27  0.  R.  618,  disapproved. 

Per  Burton,  C.J.O. — That  the  acceleration  clause  in  the  lease  in  question 
had  no  application,  though  even  if  the  words  "current  quarter"  could 
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be  read  "  current  three  months  "  the  clause  would  not  help  the  lessor, 
as  the  current  three  months  ended  on  the  31st  of  January,  1896  ;  but 
that  a  lessor  apart  from  an  acceleration  clause  is  entitled  to  the  rent,  not 
exceeding  three  months'  rent  in  advance,  which  becomes  in  arrear  while 
the  assignee  remains  in  possession  and  while  there  are  sufficient  goods 
on  the  demised  premises  subject  to  distress,  so  that  in  this  case  the 
lessor  was  entitled  to  the  rent  which  fell  due  on  the  ist  of  February, 
1896. 

Per  OsLER,  J.  A. — That  the  acceleration  clause  in  the  lease  had  no  appli- 
cation, but  that  if  it  had,  then  a  quarter's  rent  became  in  arrear  under 
it  withia  three  months  after  the  assignment  for  the  benefit  of  creditors 
and  while  the  assignee  was  in  possession  and  there  were  sufficient 
goods  upon  the  demised  premises  subject  to  distress,  so  that  the  lessor 
would  be  entitled  to  the  amount  claimed  ;  but  that  apart  from  an 
acceleration  clause  a  lessor  is  entitled  to  the  rent  which  becomes  in 
arrear  subsequent  to  the  assignment  and  for  three  months  thereafter, 
whether  there  are  goods  subject  to  distress  or  not,  so  that  in  this  case 
the  lessor  was  entitled  to  the  rent  which  fell  due  on  the  1st  of  Febru- 
ary, 1st  of  March,  and  1st  of  April,  1896. 

Per  Maclennan,  J. A.  — That  "current  quarter"  in  the  acceleration 
clause  meant  a  quarter  of  a  year,  or  three  months,  but  that  the  clause  did 
not  avail  in  this  case  because  the  current  three  months  ended  on  the  1st 
of  February,  1896  ;  but  that  a  lessor,  apart  from  an  acceleration  clause, 
is  entitled  to  the  rent,  not  exceeding  three  months'  rent  in  advance,  which 
becomes  in  arrear  while  the  assignee  remains  in  possession  and  while  there 
are  sufficient  goods  on  the  demised  premises  subject  to  distress,  so  that  in 
this  case  the  lessor  was  entitled  to  the  rent  which  fell  due  on  the  1st 
of  February,  1896. 

In  the  result  the  judgment  of  Falconbridge,  J.,  allowing  the  lessor  rent 
for  the  months  of  February,  March,  and  April,  was  varied  by  dis- 
allowing rent  for  March  and  April. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  Statement, 
of  Falconbridge,  J. 

The  plaintiff  was  the  assignee  for  the  benefit  of  the  cre- 
ditors of  Cleave  and  Co.,  who  carried  on  business  as  retail 
merchants  at  Owen  Sound,  and  the  assignment  to  him  was 
made,  pursuant  to  the  provisions  of  E,.  S.  O.  (1887),  ch. 
124,  and  amending  Acts,  on  the  31st  of  January,  1896.  It 
was  not  shewn  when  it  was  assented  to  by,  or  came  to  the 
knowledge  of,  creditors,  and  it  was  contended  that  it  had 
not  been  delivered  till  the  1st  of  February,  1896. 

By  indenture  of  lease  made  on  the  31st  of  October,  1895, 
the  defendant  demised  to  Cleave  &  Co.  the  premises  therein 
described  for  the  term  of  three  years  from  the  1st  of 
November,  1895,  at  a  yearly  rent  of  $480,  payable  in 
advance,  in  even  portions  monthly  on  the  first  day  of  each 
month,  the  first  payment  to  be  made  on  the  1st  of  Novem- 
ber, 1895.  This  lease  contained  the  usual  statutory  cove- 
nants and  provisoes,  and  an  express  power  of  entry  and 
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Statement,  distress  for  rent  in  arrear,  and  also  the  following  provision  : 
"  If*  the  term  hereby  granted  shall  be  at  any  time  seized 
or  taken  in  execution,  *  *  or  if  the  said  lessees  shall 
make  any  assignment  for  the  benefit  of  creditors  *  * 
the  then  current  quarter's  rent  shall  immediately  become 
due  and  payable  and  the  said  term  shall  immediately 
become  forfeited  and  void." 

On  the  19th  of  November,  1895,  Cleave  &;  Co.  made  a 
chattel  mortgage  in  the  defendant's  favour  upon  their 
stock-in-trade  on  the  demised  premises,  to  secure  payment 
of  a  note  held  by  the  defendant.  On  the  31st  of  January, 
1896,  the  defendant  took  possession  both  as  mortgagee 
and  by  way  of  distress  for  rent  in  arrear,  only  $40  having 
up  to  that  time  been  paid  to  her.  The  distress  warrant 
was  not  produced,  or  its  terms  proved.  The  stock-in-trade 
was  sold  by  consent  and  removed  before  the  last  day  of 
February,  1896,  and  the  proceeds  were  received  by  the 
defendant,  and  this  action  was  brought,  nominally  for  an 
account,  to  test  her  right  to  rent  for  the  months  of  Feb- 
ruary, March,  and  April,  1896,  her  right  to  rent  for 
December,  1895,  and  January,  1896,  being  admitted. 

Falconbrtdge,  J.,  held  in  the  defendant's  favour,  and 
the  plaintiff's  appeal  from  his  judgment  was  argued  before 
Burton,  C.  J.  O.,  Osler,  and  Maclennan,  JJ.  A.,  on  the 
24th  of  March,  ]898. 

Shepley,  Q.  C,  for  the  appellant.  The  Act,  58  Vict.  ch. 
26,  sec.  3,  sub-sec.  1  (0.),  does  not  give  the  defendant  the 
right  contended  for.  It  does  not  create  any  new  or  sub- 
stantive right,  but  is  intended  to  prevent  a  landlord  from 
having  more  than  three  months  rent  in  advance.  The 
statute  has  been  interpreted  to  be  a  restrictive  one  as  far 
as  arrears  of  rent  are  concerned,  and  the  same  construction 
must  be  given  when  rent  in  advance  is  claimed.  The  cases 
are  collected  in  Linton  v.  Imperial  Hotel  Co.  (1889),  16 
A.  R.  337.  Clarke  v.  Reid  (1896),  27  O.  K  618,  is  against  the 
appellant.    But  it  proceeds  on  a  fallacy.    The  statute  does 
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not  confer  the  lien  but  restricts  the  lien  if  it  otherwise  is  Argument, 
contracted  for.    Kent  must  by  the  contract  be  payable  in 
advance,  and  then  there  is  a  lien  for  three  months'  rent  if 
the  contract  goes  far  enough.    The  acceleration  clause  in 
this  lease  is  meaningless. 

Walter  Bariuick,  for  the  respondent.  The  assignment 
was  not  delivered  and  did  not  take  effect  till  at  the  earliest 
the  1st  of  February,  and  the  second  quarter  had  then 
commenced'and  the  acceleration  clause,  in  which  "  current 
quarter "  must  be  read  "  current  three  months,"  applies. 
Even  without  the.  acceleration  clause  there  is  a  rio^ht  to 
three  months'  rent.  The  preferential  right  exists  apart 
from  contract  and  is  a  beneficial  provision  in  the  landlord's 
favour.  The  object  of  the  Act  evidently  is  to  give  the 
landlord  at  least  three  months'  rent  upon  an  assignment 
being  made.  The  three  months  clause  was  put  in  as  an 
amendment,  and  was  intended  to  compensate  the  landlord 
for  the  invasion  of  his  rights  contained  in  the  same 
amending  Act. 

Shepley,  Q.  C,  in  reply. 

June  30th,  1898.    Burton,  C.  J.  0.  :— 

The  lessee  made  an  assignment  for  the  benefit  of  creditors 
on  the  31st  of  January,  1896. 

The  rent  for  November,  1895,  had  been  paid,  that  for 
December,  1895,  and  January,  1896,  was  in  arrear,  and  on 
the  following  day,  that  is  to  say,  the  1st  of  February, 
1896,  another  month's  rent  would  fall  due,  and  on  the  2nd 
would  be  in  arrear  whilst  the  assignee  was  in  possession, 
and  there  is,  I  fancy,  no  question  that  the  landlord  had  a 
preferential  lien  for  that.  The  question  is  whether  under 
the  acceleration  clause  or  under  sub-sec.  1  of  sec.  3  of  58 
Vict.  ch.  26  (0.),  any  further  lien  can  be  claimed. 

It  is  difficult  to  understand  how  a  stipulation  that  a 
current  quarter's  rent  shall  in  a  certain  contingency  be- 
come due  and  payable  can  have  any  application  to  rent 
payable  monthly.    There  is  and  can  be  no  current  quar- 
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Judgment,  ter.  It  may  at  the  first  blush  seem  somewhat  technical. 
Burton,  l>ut  to  make  my  meaning  clearer,  assume  that  the  rent 
C.J.O,  jjg^j  been  a  yearly  rent,  payable  half-yearly,  w^ith  a  simi- 
lar stipulation  that  the  then  current  quarter's  rent  should 
forthwith  become  due  and  payable,  what  could  be  seized 
upon  to  fill  that  definition  ?  Under  this  lease  there  are 
two  periods  which  could  be  described  as  current,  the  year 
and  each  month ;  but  I  do  not  think  we  are  at  liberty  to 
say  we  will  substitute  three  months  for  a  quarter. 

Even  if  the  rent  in  this  case  had  been  payable  quarterly, 
the  position  of  matters  in  my  view  would  have  been  this : 
The  arrears  on  the  31st  of  January,  1896,  were  $80 ;  and 
the  current  quarter  ending  on  the  same  day  there  would 
be  nothing  claimable  under  the  acceleration  clause.  But  on 
the  2nd  of  February,  1896,  the  assignee  being  in  possession 
and  there  being  goods  liable  to  be  distrained,  another  $4bO' 
would  be  payable. 

The  landlord's  right  to  distrain,  apart  from  this  statute 
and  the  repealed  enactment  for  which  it  was  substituted, 
subsisted  for  arrears  due  for  six  years,  and  it  became  a 
very  serious  consideration,  therefore,  where  a  tenant  be- 
came insolvent  whether  his  landlord  should  be  allowed  to 
permit  his  rent  to  run  in  arrear,  and  thereby  to  establish 
a  preferential  lien  for  large  arrears  to  the  prejudice  of  his 
other  creditors ;  and  the  Legislature,  in  the  earlier  enact- 
ment, provided  (as  I  think  to  prevent  this  apparent  injus- 
tice) that  in  case  of  an  assignment  for  the  benefit  of 
creditors  this  right,  or  preferential  lien,  as  it  is  called, 
should  be  restricted  to  the  arrears  of  rent  due  during  the 
period  of  one  year  last  previous  to  the  execution  of  such 
assignment,  and  from  thence  so  long  as  the  assignee  should 
retain  the  premises  leased.  That  is,  it  restricted  the  right 
to  distrain  for  arrears,  but  did  not  interfere  with  the  ordi- 
nary right  of  the  landlord  so  long  as  the  assignee  con- 
tinued in  occupation. 

But  landlords  had  long  provided  by  agreement  with 
their  tenants  for  the  acceleration  of  their  rent  in  the  event 
of  an  assignment  for  the  benefit  of  creditors,  and  this  prac- 
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tice,  like  the  accumulation  of  arrears,  was  liable  to  abuse,  Judgment, 
and  this,  no  doubt,  led  to  the  passing  of  the  Act  58  Vict.  Burton, 
ch.  26  (O.),  by  which  the  preferential  lien  is  again  restricted  C.J.O. 
as  far  as  the  amount  payable  under  an  acceleration  clause 
in  case  of  an  assignment  is  concerned,  and  there  is  the  pro- 
hibition of  an  agreement  to  accelerate  the  rent  becoming 
due  for  a  longer  period  than  three  months. 

It  is,  I  think,  a  mistake  to  suppose  that  the  Legislature 
in  an  unwonted  fit  of  generosity  to  the  landlord  intended 
to  confer  any  additional  right  or  benefit  on  him  in  conse- 
quence of  his  being  deprived  of  a  good  tenant  suddenly. 
He  was  left  to  look  after  that  himself,  and  very  few  leases; 
in  modern  times  are  without  an  express  agreement  that  in 
the  event  of  insolvency  the  rent  shall  be  accelerated  for  a 
longer  or  shorter  period,  and  the  Legislature  has  now 
interfered  by  limiting  the  period  to  three  months ;  if  they 
had  intended  to  confer  a  right  they  would  have  used 
different  language.  If  the  lease  does  not  contain  such 
an  agreement  there  is  nothing  to  restrict,  for  it  depends 
entirely  on  the  agreement  of  the  parties,  and  on  nothing 
else. 

There  is  not  a  word  in  the  statute  conferring  any  right 
but  only  words  restricting  those  the  landlord  had  at  com- 
mon law  or  under  contract,  and  preserving  to  him  his 
ordinary  right  of  distress,  or  its  equivalent — a  prefer- 
ential lien  in  the  event  of  the  assignee  remaining  in  occu- 
pation. 

I  am  of  opinion,  therefore,  that  the  judgment  should  be 
reversed  in  part,  and  the  landlord  held  not  entitled  to  the 
accelerated  rent  for  March  and  April,  1896.  The  fact  that 
she  has  the  money  in  her  hands  from  the  proceeds  of  the 
goods  cannot  afiect  the  legal  rights  or  liabilities  of  the 
parties. 

It  is  not  to  be  wondered  at  that  the  interpretation  of 
this  Act  of  Parliament  should  cause  such  a  difference  of 
opinion,  but  after  giving  the  matter  my  fullest  considera- 
tion I  think  it  was  simply  intended  to  restrict  the  right  to 
make  agreements  of  the  kind  in  question. 
4y— VOL.  XXV.  A.R. 
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Judgment.    QsLER,  J.  A.  :— 

OSLER, 

The  action  is  brought  by  the  plaintiff  as  assignee  for  the 
benefit  of  the  creditors  of  Cleave  &;  Co.  to  recover  moneys 
in  the  hands  of  the  defendant,  proceeds  of  sale  of  the  goods 
of  the  insolvents  under  a  chattel  mortgage  and  under  a 
landlord's  v^rarrant  of  distress  for  rent,  and  the  question  is 
really  reduced  to  this  :  what  sum  the  defendant  is  entitled 
to  retain  out  of  the  moneys  in  her  hands  in  respect  of  the 
rent  reserved  by  the  lease. 

There  seems  to  be  no  room  for  doubt  as  to  when  the 
assignment  for  the  benefit  of  creditors  took  effect.  It 
bears  date  and  was  executed  b}^  the  assignors  and  assignee 
on  the  31st  of  January,  1896,  and  though  made  neither  to 
the  sheriff  nor  to  the  plaintiff  with  the  consent  of  creditors 
as  prescribed  by  sec.  3  (1)  of  the  Assignments  Act,  R.  S.  O., 
1887,  ch.  124,  it  w^as  nevertheless  by  force  of  sec.  3  (3)  valid 
except  as  against  a  subsequent  assignment  made  in  con- 
formity with  the  Act.  It  is  subject  to  the  provisions  of  the 
Act  unless  and  until  such  subsequent  assignment  should 
be  made.  No  other  assignment  ever  was  made,  and  this 
was,  therefore,  valid  without  the  assent  of  creditors  testi- 
fied by  their  execution  thereof  or  otherwise. 

The  lease  under  which  the  present  claim  arises  bears 
date  the  31st  of  October,  1895,  and  is  for  a  term  of  three 
years  from  the  1st  of  November,  1895,  at  a  rent  of  $480 
per  annum,  payable  monthly  in  advance  in  even  portions 
on  the  first  day  of  each  month  during  the  term :  the  first 
payment  to  be  made  on  the  1st  of  November,  1895. 

A  clause  in  the  lease  provides  that  if  the  lessees  shall 
make  any  assignment  for  the  benefit  of  creditors  "  the  then 
current  quarter's  rent  shall  immediately  become  due  and 
payable,  and  the  said  term  shall  immediately  become  for- 
feited and  void." 

No  question  arises  as  to  the  gales  due  on  the  1st  of 
November  and  the  1st  of  December,  1895,  or  the  1st  of 
January,  1896.  The  February  gale,  payable  at  any  time 
up  to  the  last  moment  of  the  1st  of  February,  would  not 
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foe  in  arrear  until  the  2nd  of  February,  and  therefore  not  Judgment, 
until  the  second  day  after  the  execution  of  the  assignment.  Osler, 

The  defendant  claims  (and  has  been  allowed  by  the 
judgment  appealed  from)  three  months'  rent,  for  February, 
March  and  A[)ril,  1896,  by  virtue  either  of  the  clause  referred 
to,  or  of  sec.  34  of  the  Landlord  and  Tenant's  Act,  R.  S.  O. 
<ih.  170,  which  enacts,  sub-sec.  (1):  "In  case  of  an  assignment 
for  the  general  benefit  of  creditors  the  preferential  lien  of 
the  landlord  for  rent  shall  be  restricted  to  the  arrears  of 
rent  due  during  the  period  of  one  year  last  previous  to,  and 
for  three  months  following,  the  execution  of  such  assign- 
ment and  from  thence  so  long-  as  the  assis^nee  shall  retain 
possession  of  the  premises  leased." 

With  regard  to  the  first  ground  on  which  the  landlord's 
-claim  is  rested  I  am  unable  to  understand  how  a  covenant 
that  the  current  quarter's  rent  shall  upon  the  execution  of 
an  assignment  immediately  become  due  and  payable  can 
have  any  application  where  the  rent  is  reserved  payable 
monthly.  There  can  in  such  case  be  no  "current"  quarter's 
rent,  any  more  than  a  current  half  year's  or  current  nine 
months'  rent  with  reference  to  the  date  either  of  the  lease 
or  of  the  assignment.  The  clause,  which  is  part  of  the 
printed  form,  was  evidently  intended  to  fit  a  case  where 
the  rent  had  been  reserved  payable  quarterly,  not  where 
it  is  reserved  payable  monthly  in  advance.  "  Current,"  in 
a  clause  framed  as  this  is,  seems  to  me  to  relate  to  the 
particular  sub-division  or  aliquot  part  of  the  3^ear  for 
which  a  part  of  the  rent  is  made  payable.  It  might  mean 
the  rent  for  the  whole  of  the  year  in  which  the  assignment 
was  made,  or  the  balance  thereof,  had  it  been  attempted 
to  make  the  "  current  year's  "  rent  become  payable,  the 
yearly  rent  being  specified. 

If  I  am  wrong  in  this  view,  and  the  expression  "  the 
then  current  quarter's  rent "  may  be  read  as  meaning  the 
rent  for  three  months  of  the  term,  the  defendant  would  be 
entitled  to  recover,  because  the  three  months'  or  current 
quarter's  rent  thus  accelerated  became  due  by  reason  of  the 
assignment  on  the  1st  of  February,  which  under  this  lease 
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Judgment,  the  first  day  of  the  quarter,  rent  being  payable  in 

OsLER,  advance,  and  was  in  arrear  on  the  following  day,  and 
therefore  within  the  period  of  three  months  following  the 
date  of  the  assignment  at  a  time  when  there  were  goods 
on  the  premises  sufficient  to  satisfy  it,  if  it  had  been 
distrained  for. 

The  landlord,  however,  can,  in  my  opinion,  rely  only 
upon  the  statute,  which  is  not  happily  expressed,  and  no 
construction  which  may  be  placed  upon  it  seems  free  from 
difficulty.  I  doubt  whether  we  are  warranted  in  attribut- 
ing to  the  Legislature  the  intention  of  dealing  with  the  accel- 
eration clauses  sometimes  found  in  leases,  and  of  restrict- 
ing the  amount  which  by  such  clauses  it  may  be  attempted 
to  recover.  The  section  is  very  nearly  in  the  same  terms 
as  those  of  sec.  121  of  the  Insolvent  Act  of  1865,  sec.  81  of 
the  Act  of  1869,  and  sec.  74  of  the  Act  of  1875,  and  sec. 
28  (4)  of  the  Landlord  and  Tenant's  Act,  R.  S.  O.  1887, 
ch.  143,  the  only  difference  which  need  be  noticed  being 
that  which  gives  rise  to  the  difficulty  in  the  case,  viz.,  that 
the  words  "  and  for  three  months  following,"  i.e.,  following 
the  execution  of  the  assignment,  are  not  found  in  any  of 
those  sections.  They  were  first  introduced  into  a  new 
section  28  of  the  Revised  Act  of  1887  by  58  Vict.  ch.  26, 
sec.  3,  which  is  now  section  34  of  ch.  170  of  the  Revised 
Statutes  of  1897. 

Under  sec.  81  of  the  Act  of  1869,  Re  Kennedy  (1875), 
36  U.  C.  R.  471,  was  decided.  The  claimant  sought  to 
prove  for  arrears  of  rent  as  a  privileged  claim.  It  did 
not  appear  that  there  were  any  goods  on  the  demised 
premises  at  the  time  of  the  assignment  subject  to  distress. 
Hagarty,  C.  J.,  construing  the  section  said :  "  There  is  no 
privilege  or  preference  given  to  a  landlord  for  rent  over 
and  above  any  other  claim.  His  only  protection  seems  to 
me  to  lie  in  his  right  and  power  to  enforce  a  preferential 
lien  on  property  on  the  demised  premises  for  a  year's 
rent"— afterwards  by  the  Act  40  Vict.  ch.  41,  sec.  19  (D.), 
amending  sec.  74  of  the  Act  of  1875,  reduced  to  arrears  of 
rent  due  during  the  period  of  six  months  prior  to  the 
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assignment. — "The  law  does  not  allow  property  on  the  Judgment, 
premises  to  pass  into  the  hands  of  the  assignee  to  the  Osler, 
prejudice  of  the  landlord's  lien  on  such  goods.'-' 

In  Me  HosJdns  (1877),  1  A.  R.  379,  decided  on  the  Act  of 
1875,  Patterson,  J.A.,  said:  "  The  right  to  distrain  goods  on 
the  premises  is,  in  my  opinion,  what  is  called  in  section  74 
the  '  preferential  lien  of  the  landlord  for  rent.'  I  think  that 
section  recognizes  the  right  of  the  landlord  to  be  paid  his 
rent  in  preference  to  other  creditors  when  there  are  goods 
liable  to  distress,  and  which  at  the  time  of  the  attachment 
or  assignment  he  had  a  right  to  distrain,  while  it  restricts 
that  right  to  rent  which  accrued  due  within  a  year  before 
that  date."  The  lease  in  that  case  provided  that  in  the 
event  of  insolvency  ''the  next  succeeding  current  years 
rent  "  should  also  be  at  once  due  and  payable.  It  was  held 
that  the  landlord  was  entitled  to  a  year's  rent  as  a  pre- 
ferred claim,  but  that  the  proviso  was  void  as  a  fraud  on 
the  Insolvent  Act,  and  that  he  could  not  prove  for  a 
second  year's  rent. 

In  Re  McCraken  (1879),  4  A.  R.  486,  it  was  held  that  the 
landlord  was  not  a  privileged  creditor,  but  was  only  entitled 
to  a  lien  upon  the  proceeds  of  goods  which,  but  for  the  Act, 
he  might  have  distrained.  I  quote  a  passage  from  the 
judgment  of  Moss,  C.  J.,  which  shews  how  the  words  in 
question  were  construed :  A  creditor  may,  without  any 
inaccuracy  of  expression,  be  said  to  have  a  lien  upon  goods, 
when  he  has  a  right  to  receive  his  debt  out  of  their  proceeds, 
or  to  prevent  a  disposition  being  made  of  them  without 
payment  of  his  claim.  Full  effect  would  thus  be  given  to 
the  words  'preferential  lien'  by  holding  the  landlord 
entitled  to  be  paid  by  the  assignee  out  of  the  proceeds  of 
the  goods  on  the  premises  which,  but  for  the  assignment  or 
attachment,  would  have  been  liable  to  distress,  and  making 
the  year's  or  six  months'  rent  a  charge  upon  the  proceeds 
in  priority  to  the  claims  of  other  creditors." 

The  judgment  then  goes  on  to  point  out  that  owing  to  the 
provisions  of  the  125th  section  of  the  Act,  the  effect  of 
/which  was  to  prohibit  the  landlord  from  making  a  distress 
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Judgment,  upon  the  goods  of  the  insolvent  after  they  had  come  into 
OsLER,  the  hands  of  the  assignee,  the  existence  of  the  lien  could 
not  be  dependent  upon  the  actual  levy  of  a  distress,  and 
the  result  of  the  decisions  upon  the  Act  was  that  to  the 
extent  of  the  goods  which  might  have  been  distrained  the 
landlord  was  entitled  to  be  paid  the  amount  of  rent  limited 
out  of  the  proceeds  of  the  goods. 

Section  84  of  the  Landlord  and  Tenant's  Act  is  derived 
from  those  sections  of  the  Insolvent  Acts  dealt  with  in  the 
above  cases,  and  the  expression  "  preferential  lien  of  the 
landlord  for  rent,"  though  now  extended  to  arrears  of  rent 
subsequent  to  the  assignment,  and  for  which  of  course  he 
could  not  distrain  at  the  date  of  the  assignment,  is  evi- 
dently used  in  the  same  sense  as  that  which  was  given  to 
it  when  used  in  the  Acts  from  which  it  comes,  viz.,  the 
landlord's  right  to  be  paid  the  rent  allowed  to  him  by  the  Act 
out  of  the  proceeds  of  the  goods  on  the  premises.  The 
larger  remedy  by  distress  remains  open  to  him  under  the 
Ontario  Act  if  the  goods  have  not  been  removed,  as  they 
are  not  in  custodid  legis  by  virtue  of  the  assignment,  but 
if  he  does  not  exercise  that  right  he  is  still  entitled  to  be 
paid  his  rent  out  of  the  proceeds.  Any  other  construction 
would  practically  enable  the  assignee  to  defeat  the  land- 
lord's claim  for  the  arrears  of  rent  becoming  due  after  the 
assignment  by  removing  the  goods,  and  even  for  the  arrears 
previous  to  the  assignment  by  removing  the  goods  before 
the  landlord  lodged  his  distress  warrant.  Then  as  to  what 
the  landlord  is  entitled  to.  It  is  "  arrears  "  of  rent ;  and 
these  are,  first,  any  arrears  which  became  due  during  the 
period  of  one  year  last  previous  to  the  assignment ;  rent,, 
therefore,  which  was  then  in  arrear  and  capable  of  being 
distrained  for,  though  not  necessarily  covering  the  whole 
period  up  to  that  time,  and  in  ninety-nine  cases  out  of  a 
hundred  not  doing  so  ;  secondly,  arrears  "  for  three  months 
following  "  ;  rent,  therefore,  which  becomes  in  arrear  subse- 
quent to  the  assignment  and  during  the  period  of  three 
months  thereafter.  For  both  he  has  the  same  preferential 
lien.    Thus  the  gale  of  rent  accruing,  but  not  yet  due  at 
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the  date  of  the  assio^nment,  would  be  recoverable  if  it  Judgment, 
became  due  and  in  arrear  within  three  months  thereafter,  Osler, 
as  well  as  any  other  gale  which  might  become  due  and  in 
arrear  within  that  time. 

In  the  case  before  us  the  defendant  is  on  this  construc- 
tion of  the  Act  entitled  to  retain  as  against  the  assignee 
out  of  the  moneys  which  lawfully  came  into  her  hands  the 
proceeds  of  the  goods  on  the  premises  at  the  date  of  the 
assignment,  as  well  the  arrears  which  were  then  due,  as 
the  gales  of  rent  which  became  in  arrear  on  the  2nd  of 
February,  the  2nd  of  March,  and  the  2nd  of  April,  1896,  all 
within  three  months  after  the  date  of  the  assignment,  the 
term  created  by  the  lease  being  still  in  existence,  in  all  the 
sum  of  $120,  which  has  been  allowed  to  her  by  the  trial 
Judge,  and  which  is  the  only  sum  in  dispute  upon  the  appeal. 
Had  the  assignee  got  the  goods  into  his  hands  and  sold 
them  himself,  this  is  what,  in  my  opinion,  the  defendant 
would  have  been  entitled  to  recover  from  him,  and  the 
defendant  having  got  it  as  the  proceeds  of  the  goods  sold 
under  her  chattel  mortgage  and  distress  warrant  for  other 
arrears  of  rent,  is  entitled  to  hold  it. 

The  appeal  ought  to  be  dismissed. 

Maclennan,  J.  A. : — 

The  question  in  this  appeal  is  whether,  either  by  virtue 
of  the  acceleration  clause,  or  by  virtue  of  the  section  of 
the  Landlord  and  Tenant  Act,  58  Vict.  ch.  26,  sec.  3  (1)  (O.); 
or  by  the  combined  effect  of  both,  the  learned  Judge  was 
right  in  deciding  that  the  defendant  was  entitled  to  three 
further  payments  of  rent,  amounting  to  $120,  as  against 
the  assignee. 

The  first  question  is  what  is  the  meaning  of  the  words 
"  current  quarter "  in  the  lease.  The  lease  was  for  a 
term  of  three  years,  at  $480  per  annum,  but  payable 
monthly,  and  I  think  "current  quarter"  must  mean  quarter 
of  a  year  of  the  tenancy.  The  habendum  is  for  three 
years  from  the  first  day  of  November,  and  the  rent  is  pay- 
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Judgment,  able  on  the  first  day  of  each  month  in  each  year  during 
Maclennan,  the  term.  The  authorities  shew  that  in  such  a  case  the 
anniversar}^  of  the  day  from  which  the  term  is  to  be  com- 
puted is  the  last  day  of  the  term:  AcJdand  v.  Lutley  (1839), 
9  A.  &  E.  879  ;  McCallum  v.  Snyder  (18(j0),  10  C.  P.  191 ; 
Woodfall,  15th  ed,  p.  161;  Smith,  L.  and  T.,  2nd  ed.,p.  105; 
Redman  on  L.  and  T.,  p.  93.  And  it  follows  that  the  first  day 
of  February  was  the  last  day  of  the  first  quarter  of  a  year ; 
therefore,  the  first  quarter  of  the  tenancy  was  current  when 
the  assignment  was  made,  and  the  acceleration  clause  had 
no  effect,  because  the  rent  for  the  current  quarter,  being 
payable  in  advance,  was  all  then  due  independently  of  that 
clause.  It  follows  that  the  defendant  could  only  have 
distrained  for  $80  on  the  day  the  assignment  w^as  made, 
whether  it  was  made  on  the  31st  of  January,  or  not  until 
the  1st  of  February.  Now  what  the  statute  says  is  that 
the  lien  is  restricted  to  the  arrears  due  during  the  period 
of  one  year  last  previous  to,  and  for  three  months  follow- 
ing, the  execution  of  the  assignment.  It  is  restricted  to 
arrears  due  during  the  3^ear  last  previous,  that  is,  as  I 
understand  it,  the  rent  must  have  fallen  due  during  the 
previous  year,  and  not  further  back:  Mason  v.  Hamilton 
(1872),  22  C.  P.  190  ;  and  S.  C.  in  Appeal,  ib.  411.  It  seems 
to  me,  therefore,  that  so  far  as  it  depends  on  the  first  part  of 
the  clause  the  defendant  only  became  entitled  to  $80.  But 
then  the  Act  adds,  "  and  for  three  months  following  *  * 
and  from  thence  so  long  as  the  assignee  shall  retain  pos- 
session of  the  premises  leased." 

In  Clarke  v.  Eeid  (1896),  27  O.  K  618,  the  learned  Chan- 
cellor decided  that  under  the  Act  a  landlord  is  entitled  to 
three  months'  additional  rent  whether  the  assignee  keeps 
possession  so  long  or  not.  The  learned  Chancellor  does 
not  consider  the  question  very  fully.  It  seems  plain  that  the 
right  cannot  be  absolute  to  three  months'  rent.  Suppose  that 
under  the  lease  the  term  came  to  an  end  the  next  day 
after  the  assignment,  it  cannot  be  supposed  that  the  Legis- 
lature meant  to  give  the  landlord  three  months'  rent  in  such 
a  case.     The   contrary  seems  evident,  from  sub-sec.  5, 
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which  gives  the  assignee  the  option,  notwithstanding  any  Judgment, 
provisions  in  the  lease,  to  retain  the  premises  either  for  a  Maclennan, 
part  or  for  the  whoie  of  the  unexpired  term. 

It  is  contended  for  the  plaintiff  that  the  Act  does  not  give 
an  absolute  right  to  three  months'  rent  even  when  the  term 
is  one  extending  that  far  or  farther,  and  that  it  is  only 
where,  at  the  time  of  the  assignment,  rent  is  due  in 
advance,  that  the  landlord  can  claim  it  preferentially,  and 
then  not  beyond  three  months.  In  Re  McCraJcen  (1879),  4 
A.  R.  486,  it  was  held  in  this  Court,  under  the  Insolvent  Act 
then  in  force,  that  iJrefereniial  lien,  in  the  corresponding 
section  of  that  Act,  meant  a  right  on  the  part  of  the 
landlord  to  receive  his  debt  out  of  the  proceeds  of  the 
goods  on  the  demised  land,  in  priority  to  the  creditors. 

That  decision  proceeded  partly  upon  the  125th  section 
of  the  Insolvent  Act,  which  took  away  the  landlord's  right 
to  distrain  after  the  insolvency  had  taken  place.  The 
Assignments  Act  does  not  take  away  the  right  of  distress 
after  assignment,  as  we  held  in  Linton  v.  Imperial  Hotel 
Co.  (1889),  16  A.  R.  337.  The  landlord's  preferential  lien 
then  must  be  his  right  to  distrain  upon  the  assigned  goods 
upon  the  demised  premises.  If  only  a  small  part  of  the 
assigned  goods  are  on  the  premises,  his  lien  is  confined  to 
those  goods,  and  does  not  also  extend  to  the  remainder  of 
the  assigned  estate.  As  to  the  latter  he  is  on  the  same  foot- 
ing as  the  other  creditors.  Now  if  the  law  had  remained  as 
it  was  before  the  Act  of  1895,  the  defendant  could  not 
have  claimed  priority  for  more  than  $80,  because  that  was 
all  that  was  in  arrear  when  the  assignment  ^was  made. 
The  rent  which  fell  due  the  next  day  was  excluded 
although  the  goods  were  still  on  the  premises.  Then  how 
does  the  amendment  of  the  Act  affect  the  matter  ?  It  is 
admitted  that  the  goods  were  still  on  the  premises  on  the 
2nd  of  February,  and  inasmuch  as  the  defendant  could 
have  distrained  upon  them,  notwithstanding  the  assign- 
ment, for  the  gale  which  became  in  arrear  on  that  day,  the 
defendant  got  a  preferential  lien  for  that  also.  But  she 
never  had  a  lien  for  any  subsequent  gale,  for  there  never 
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Judgment,  was  a  time  when  she  could  have  distrained  for  it,  inasmuch 
Maclennan,  as  the  goods  were  sold  before  any  further  gale  became  due. 

If  by  the  terms  of  the  lease,  three  months  or  more  of  the 
future  rent  was  payable  in  advance,  or  was  accelerated  by 
the  execution  of  the  assignment,  then  the  defendant  would 
have  had  a  preferential  lien  for  future  rent  to  the  extent 
of  three  months,  but  no  more,  because  she  could  have  dis- 
trained for  it.  I  conceive  that  the  effect  of  the  legis- 
lation is  that  the  preferential  lien  depends  on  the  right  to- 
distrain  upon  the  assigned  goods,  and  does  not  apply  to 
rent  in  respect  of  which  distress  could  not  be  made, 
as  for  example,  in  case  of  a  lease  containing  a  stipulation 
that  the  landlord  should  have  no  right  of  distress  at  all. 

In  my  opinion,  therefore,  the  defendant  is  entitled  to  the 
rent  which  became  due  on  the  1st  of  February,  1896,  in 
addition  to  the  $80  which  was  in  arrear  when  the  assign- 
ment was  made,  that  is  to  $120  altogether,  instead  of  the 
$200  which  has  been  allowed  to  her  by  the  judgment. 
She  will  thus  receive  rent  to  the  end  of  February,  by 
which  time  the  goods  were  sold  and  were  beyond  the 
reach  of  distress  as  against  the  plaintiff. 

Appeal  allowed  in  part. 


R.  S.  C. 
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Ker  v.  Little. 

Easement — Right  of  Way — Prescription— Landlord  and  Tenant — Acknow- 
ledgment by  Tenant. 

After  a  right  of  way  had  been  enjoyed  for  more  than  the  period  necessary 
to  obtain  title  thereto  by  prescription  the  tenant  of  the  dominant  tene- 
ment, without  the  knowledge  of  the  owner,  gave  to  the  tenant  of  the 
servient  tenement  two  pairs  of  shoes  as  consideration  for  the  exercise  of 
the  right : — 

Held,  that  even  if  an  act  of  this  kind  could  in  any  event  a£fect  the 
right  that  had  been  acquired  the  owner  of  the  dominant  tenement  was 
not  bound  by  what  the  tenant  did  without  his  authority. 

Judgment  of  Rose,  J.,  affirmed. 

This  was  an  appeal  by  the  defendant  from  the  judgment  Statement, 
of  Rose,  J. 

The  action  was  brought  for  a  declaration  that  the  plain- 
tiffs were  entitled  to  a  right  of  way  over  the  defendant's 
land  and  for  an  injunction  restraining  him  from  interfering 
with  their  enjoyment  thereof,  and  was  tried  at  Berlin  on 
the  2nd  of  April,  1896. 

Judgment  was  given  in  the  plaintiffs'  favour  on  the  7th 
of  September,  1897,  and  the  defendant's  appeal  from  that 
judgment  was  argued  before  Burton,  C.J.O.,  Osler,  and 
Maclennan,  JJ.A.,  on  the  28th  and  29th  of  March,  1898. 
The  points  involved  are  stated  in  the  judgments. 

E.  E.  A.  JDuVernet,  and  W.  J.  Millican,  for  the  appel- 
lant. 

Aylesworth,  Q.C.,  for  the  respondents. 

October  4th,  1898.    Osler,  J.A.  :— 

The  plaintiffs  fail  to  make  title  to  the  easement  in 
question  under  the  grant  of  the  25th  of  February,  1853, 
from  McClaskey,  the  defendant's  predecessor  in  title  to  lot 
C,  over  which  the  easement  is  claimed,  to  H.  H.  Date,  the 
plaintiffs'  predecessor  in  title  to  lot  2,  because  there  was 
at  that  time  an  outstanding  mortgage  from  McClaskey  to 
a  building  society  paramount  to  the  grant,  under  the  power 
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Judgment,  of  sale  in  which  the  mortgaged  property  was  sold  and  the 
OsLER,  grant  of  the  easement  defeated.  Date  had  in  fact  asserted 
and  exercised  a  right  of  way  over  the  locus  in  quo  from  the 
time  he  purchased  lot  2,  in  1851,  up  to  the  time  he  obtained 
for  valuable  consideration  the  grant  referred  to.  He 
thereafter  exercised  it  under  the  grant  until  the  sale  under 
the  power,  which  took  place  on  the  2nd  of  January,  1858. 
The  latter  must  now  be  taken  as  the  date  from  which  the 
user  of  the  way  as  of  right  began  for  the  purpose  of  the 
prescription. 

After  a  careful  perusal  of  the  evidence,  I  am  of  opinion 
that  an  open  continuous  enjoyment  as  of  right  of  the  way 
in  question,  substantially  co-extensive  with  that  which 
had  been  granted,  is  proved  to  have  been  exercised  by 
Date  and  those  claiming  under  him  in  lot  2,  and  as  appur- 
tenant to  the  parcels  now  held  by  the  plaintiffs  in  that 
lot,  from  the  last  mentioned  time  up  to  within  a  few 
months  of  the  commencement  of  the  action.  This  user 
seems  not  to  have  been  interfered  with  in  any  way  before 
October,  1889,  a  period  of  nearly  thirty-one  years.  The 
interruption,  if  it  can  be  called  such,  which  then  took 
place  was  not  jdelded  to,  or  was  effectually  resisted,  and 
.  the  user  of  the  way  continued  until  a  few  months  (less 
than  a  year)  before  the  commencement  of  the  action, 
which  was  brought  on  the  10th  of  February,  1896,  in  conse- 
quence of  a  new  act  of  interruption,  to  establish  the  acqui- 
sition of  the  right. 

I  consider  that  the  learned  Judge  was  justified  by  the 
evidence  in  finding  that  the  easement  claimed  had  been 
enjoyed  openly  and  as  of  right,  without  any  act  of  inter- 
ruption acquiesced  in  or  submitted  to  for  a  year,  from 
January,  1858,  to  November  or  December,  1895.  That  is 
sufficient  to  entitle  the  plaintiffs  to  recover. 

It  was  contended  by  Mr.  DuVernet  that  the  easement 
was  one  in  gross,  or  a  personal  easement  in  favour  of  Date, 
and  that  the  different  periods  of  enjoyment  by  each  suc- 
cessive owner  could  not  be  tacked  to  each  other  so  as  to 
make  up  the  full  period  next  before  action  necessarj^  to 
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establish  the  acquisition  of  the  easement ;  but  to  this  I  do  Judgment, 
not  agree :  Washburn  on  Easements,  4th  ed.,  pp.  176-7  *,  Osler, 
Earl  JDe  la  Warr  v.  Miles  (1881),  17  Ch.  D.,at  p.  592.    The  J-^- 
right  was  exercised  by  Date  from  the  first  in  connection 
with  and  for  the  purposes  of  his  land  in  lot  2,  the  domi- 
nant tenement,  and  was  continuously  used  by  him,  and 
those  claiming  under  him  in  privity  of  estate,  up  to  the 
commencement  of  the  action,  or  within  less  than  a  year  of 
that  time ;  and  it  seems,  moreover,  to  have  been  granted 
from  time  to  time  by  one  successive  owner  to  another  as  a 
way  appurtenant  to  those  lands.    An  easement  will  never 
"be  treated  as  a  personal  one  when  it  can  be  fairly  con- 
strued to  be  appurtenant  to  some  estate,  which  is  undoubt- 
edly the  case  here. 

Something  was  also  attempted  to  be  made  of  the  fact 
that  one  Roos,  a  tenant  of  part  of  the  plaintiff  Ker's  land, 
had  at  some  time  in  1891  or  1892,  given  the  tenant  of  lot 
C  a  couple  of  pairs  of  overshoes  for  permission  to  use  the 
way  on  one  or  two  occasions.  But  this  was  nothing  more 
than  a  circumstance  to  be  considered  in  determining  what 
was  the  character  of  the  user  of  the  way  throughout  the 
whole  period.  Was  it  adverse  and  as  of  right,  or  was  it 
by  license  and  permission — a  mere  privilege  ?  I  think  it 
would  be  attributing  far  too  much  importance  to  the  fact 
referred  to,  occurring  as  it  did  after  over  thirty  years 
uninterrupted  user  of  the  way,  were  we  to  hold  it  to  over- 
balance the  consistent  evidence  of  continuous  user  as  of 
right,  which  seems  with  this  single  exception,  apparently 
unknown  to  the  owner  of  the  dominant  tenement,  to  have 
prevailed  from  a  period  antecedent  even  to  the  year  1858 
down  to  within  a  few  months  of  the  commencement  of  the 
action. 

I  refer  to  Plasterers  Company  v.  Parish  Clerics  Com- 
farxy  (1851),  6  Exch.  630  ;  Perrin  v.  Garfield  (1864),  87 
Vt.  804  ;  Onley  v.  Gardiner  (1888),  4  M.  &;  W.,  at  p.  500  ; 
Bright  V.  Walker  (18S4),  1  C.  M.  &  R.  211  ;  4  Tyr.  502  ; 
MovTP.onlhMre  Canal  Co.  \.  Hartford  {18S4<),  1  C.  M.  &  R. 
614  ;  5  Tyr.  85. 

I  think  that  the  appeal  should  be  dismissed. 
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Judgment,   MaCLENNAN,  J.  A.  : — 
Maclennan, 

I  think  that  the  plaintiffs  are  entitled  to  retain  their 
judgment. 

Date  acquired  his  title  on  the  17th  of  January,  1858,  to  a 
parcel  about  80  feet  in  front  on  Main  street  by  202  feet 
deep,  and  this  land  overlapped  lot  C  and  abutted  upon 
the  rear  line  thereof  to  the  extent  of  its  full  width  of 
about  52  feet.  At  that  time  one  McClaske}^  owned  lot  G 
subject  to  a  mortgage  for  £200  to  the  President  and 
Treasurer  of  the  Gait  Building  Society,  dated  the  22nd  o£ 
May,  1851,  which  contained  a  power  of  sale,  without  any 
notice,  in  case  of  default  for  six  months  in  paying  the 
mortgage  money. 

Shortly  after  acquiring  his  land  on  Main  street.  Date 
purchased  from  McClaskey  a  right  of  way  over  the  south 
side  of  lot  C  twelve  feet  wide  from  Ainslie  street  in  a 
direct  line,  and  obtained  a  conveyance  thereof,  in  con- 
sideration of  £62  10s.,  bearing  date  the  25th  of  February, 
1853.  It  was  argued  that  this  was  a  grant  of  a  way  in 
gross,  but  I  think  that  is  clearly  not  so,  but  that  it  was  a 
/  grant  appurtenant  to  the  land  on  Main  street  which  Date 

had  lately  acquired. 

The  evidence  is  clear  that  from  that  time  Date  and 
his  tenants  used  and  enjoyed  the  way  which  he  had  thus 
acquired  for  the  purpose  of  taking  in  goods  and  supplies 
to  the  rear  of  the  buildings  erected  on  the  Main  street 
frontage,  and,  but  for  the  mortgage  which  had  been  made 
by  McClaskey,  the  plaintiffs'  right  to  the  way  granted  to 
Date  as  appurtenant  to  their  lands  would  be  beyond  dis- 
pute. McClaskey's  mortgage  was  registered,  and  McClaskey 
made  default  in  payment,  and  by  deed  dated  the  2nd  of 
January,  1858,  the  officers  of  the  building  society  sold  and 
conveyed  the  land  to  one  William  Robinson,  in  considera- 
tion of  the  sum  of  £150.  The  effect  of  that  was  to  put  an 
end,  not  only  to  McClaskey's  equity  of  redemption,  but 
also  to  Date's  right  of  way,  for  that  was  also  subject  to 
the  mortgage.    It  does  not  appear  when  the  last  payment 
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of  interest  was  made  upon  the  mortgage  beyond  this  that  Judgment, 
at  the  date  of  the  deed  there  had  been  a  default  for  six  Maclennai^, 
months ;  therefore  the  prescription  on  which  the  plaintiffs  J--^- 
must  rely  cannot  date  farther  back  than  six  months  before 
the  2nd  of  January,  1858,  and  perhaps  not  farther  than  the 
date  of  the  deed  itself.    In  either  case  the  period  is  less 
than  forty  years  before  the  action,  which  was  commenced 
on  the  10th  of  February,  1896. 

The  question  then  is  whether  the  plaintiffs  have  enjoyed 
this  way  as  of  right  without  interruption  for  the  full 
period  of  twenty  years  next  before  the  action.  The  plain- 
tiffs claim  title  under  Date,  and  their  respective  titles 
were  admitted  at  the  trial,  and  their  title  deeds  contain 
express  grants  of  the  right  of  way  in  question.  Their 
rights,  therefore,  are  the  same  as  if  Date  were  still  the 
owner  and  had  brought  the  action. 

One  defence  which  was  relied  upon  was  that  the  way 
which  was  used  did  not  extend  all  the  way  from  Ainslie 
street  down  to  the  rear  of  lot  C,  but  that  most  of  the 
time  there  was  a  deviation  to  the  south  from  the  line  of 
way  claimed  before  the  rear  of  the  lot  was  reached.  I  am 
of  opinion,  however,  that  the  evidence  greatly  preponder- 
ates against  that  contention,  and  that  the  learned  Judge 
was  right  in  holding  that  the  enjoyment  was  in  a  direct 
line  to  the  rear. 

The  other  defence  relied  on  was  interruption  by  a  fence 
at  the  rear  and  a  gate  at  the  entrance  at  Ainslie  street.  The 
first  interruption  was  in  1889,  when  the  defendant  acquired 
his  title,  and  the  other  in  October  or  November  preceding 
the  commencement  of  the  action.  The  gate  never  was  an 
effectual  obstruction.  It  was  never  locked,  and  was  never 
kept  closed  at  any  time  except  at  night ;  and  the  fence 
erected  in  1889  was  only  allowed  to  stand  for  a  short  time, 
at  most  only  for  two  or  three  months,  until  it  was  broken 
down.  The  last  obstruction  also  was  only  within  a  few 
months  next  before  the  action,  and  is,  therefore,  no  bar  to 
the  plaintiffs'  claim. 

Another  objection  was  made  which  affects  Mrs.  Ker 


392 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment,  alone.  It  is  this,  that  about  the  year  1889,  one  Roos,  a 
Maclennan,  tenant  of  Mrs.  Ker,  was  induced  by  John  Little  and  one 
Joseph  Saunders,  who  were  agents  for  the  tenant  of  lot 
C,  to  give  them  two  pairs  of  shoes  as  a  consideration  for 
the  privilege  of  using  the  way.  It  was  not  pretended  that 
this  was  done  with  the  knowledge  or  consent  of  Mrs.  Ker. 
It  is  argued  with  considerable  force  that  this  put  an  end 
to  the  easenjent.  I  am  of  opinion  that  the  contention 
cannot  be  maintained.  At  that  time  the  easement  had 
been  enjoyed  for  more  than  twenty  years,  and  had  become 
such  that  Mrs.  Ker,  whose  property  it  was,  could  have 
maintained  it  by  action  if  resisted  or  obstructed  by  the 
defendant.  The  proposition  is  that  this  right  has  been 
lost  by  the  secret  action  of  her  tenant,  and  not  by  any 
obstruction  which  she  could  have  acquiesced  in  or  could 
have  resisted.  It  is  well  established  that  there  can  be  no 
acquiescence  without  knowledge,  and  there  was,  therefore, 
no  acquiescence  by  which  she  is  bound,  and  it  is  admitted 
there  was  no  obstruction.  I  therefore  think  it  clear  that 
there  was  enjoyment  by  her  as  of  right,  without  obstruc- 
tion acquiesced  in  for  as  much  as  one  year,  for  more  than 
twenty  years  next  before  the  commencement  of  the  pre- 
sent action,  and  that  her  right  is  not  affected  by  the  secret 
act  of  her  tenant. 

For  these  reasons  I  am  of  opinion  that  the  judgment  is 
right,  and  that  the  appeal  should  be  dismissed. 

Burton,  C.J.O.  : — 

I  am  of  the  same  opinion. 

Appeal  dismissed. 


R.  S.  C. 
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GiGNAC  V.  IlER. 

Bankruptcy  and  Insolvency  —  Fraudulent  Conveyance  —  Consideration — 
Untrue  Statement — Onus  of  Proof— Sheriff. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  Statement, 
of  a  Divisional  Court,  reported  29  0.  K  147,  and  was 
argued  before  Burton,  C.  J,  0.,  Osler,  Maclennan,  Moss, 
and  Lister,  JJ.  A.,  on  the  27th  of  September,  1898. 

F.  E.  Hodgins,  and  F.  D.  Davis,  for  the  appellant. 
J.  C.  Hamilton,  and  S.  White,  for  the  respondents. 

November  15th,  1898.  The  appeal  was  dismissed  with 
costs,  the  Court  holding,  on  the  evidence,  that  the  deed 
was  void  under  the  Statute  of  Elizabeth. 

R.  S.  C. 


Great  Northern  Transit  Company  v.  Alliance 
Insurance  Company. 

Insurance — Marine  Instance —  Vessel — Construction  of  Policy  —  Condition. 

The  defendants  insured  a  vessel  for  a  stated  period,  "  whilst  running  on 
the  inland  lakes,  rivers  and  canals  during  the  season  of  navigation,  to 
be  laid  up  in  a  place  of  safety  during  vidnter  months  from  any  extra 
hazardous  building."  At  the  time  of  the  issue  of  the  policy  the 
vessel  was  at  a  dock  in  inland  waters  and  remained  there  unused, 
though  at  all  times  in  condition  to  be  used,  for  more  than  two  years, 
when  she  was  destroyed  by  fire,  the  policy  having  been  kept  in  force  : — 

Held,  per  Burton,  C.J.O.,  and  Osler,  J. A.,  that  the  risk  did  not 
attach,  the  m.eaning  of  the  policy  being  that  the  vessel  was  insured 
during  the  season  of  navigation  only  while  in  commission  : — 

Held,  'per  Maclennan,  and  Moss,  JJ.A.,  that  the  phrase  in  question  was 
used  merely  to  limit  the  risk  geographically  and  that  the  risk  did  attach. 

Whether  the  words  in  question  were  descriptive  of  the  risk,  or  a  condi- 
tion limiting  the  contract,  considered. 

In  the  result  the  judgment  of  Armour,  C.J.,  in  favour  of  the  plaintifis 
was  affirmed. 

This  was  an  appeal  by  the  defendants  from  the  judg-  Statement, 
ment  of  Armour,  C.  J. 

The  defendants  were  an  insurance  company  and  the 
action  was  brought  against  them  to  recover  the  propor- 
tion alleged  to  be  payable  by  them  of  the  value  of  a  vessel 
belonging  to  the  plaintiffs  destroyed  by  fire. 
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Statement.  The  defendants'  policy  was  dated  the  21st  of  August, 
1894,  and  was  in  the  ordinary  form  of  a  fire  policy,  the 
subject  matter  of  the  insurance  being  thus  described  in  the 
body  of  the  policy  : — 

"  On  the  hull  of  the  S.S.  Baltic,  including  engines,  boilers, 
and  appurtenances  thereto,  anchors,  chains,  masts,  spars, 
rigging,  sails,  cabin  and  office  furniture,  beds,  bedding, 
linen,  silver  and  plated  ware,  cutlery,  china,  glassware  and 
earthenware,  looking  glasses,  mirrors, wheelbarrows,  trucks, 
clocks,  and  apparel,  on  board  said  steamer,  whilst  running 
on  the  inland  lakes,  rivers  and  canals  during  the  season  of 
navigation. 

To  be  laid  up  in  a  place  of  safety  during  winter  months 
from  any  extra  hazardous  building. 

Ordinary  outfit  to  be  allowed  in  winter  and  spring. 

It  is  understood  and  agreed  that  the  steamer  insured 
under  this  policy  has  permission  to  carry  merchandise, 
hazardous  and  non-hazardous,  as  freight  from  port  to  port, 
with  one  barrel  coal  oil  for  steamer's  use." 

The  policy  w^as  expressed  to  be  for  one  year,  from  the 
14th  of  August,  1894,  to  the  14th  of  August,  1895,  with  a 
provision  for  renewal  for  each  succeeding  year  upon 
payment  of  the  premium. 

The  policy  was  duly  renewed  in  1895  and  1896,  and  on 
the  5th  of  September,  1896,  the  vessel  was  burned.  At 
the  time  of  the  issue  of  the  policy  the  vessel  was  laid  up 
at  a  dock  at  Collingwood  with  all  her  engines,  furniture, 
and  fittings  in  her  except  a  few  sofas  and  some  electric 
light  apparatus  which  had  been  placed  in  another  of  the 
plaintifis'  vessels,  and  she  remained  at  the  dock  in  the 
same  condition  until  the  time  of  the  fire. 

The  action  was  tried  at  Toronto  on  the  2.3rd  and  24th 
of  September,  1897,  before  Armour,  C.J.,  who  gave 
judgment  in  the  plaintiffs*  favour.  Subsequently  by 
consent  judgment  was  entered  in  the  plaintiffs'  favour  in 
each  of  five  other  cases  against  other  companies  who  had 
issued  policies  in  the  same  form  on  the  same  vessel. 
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The  appeals  of  all  the  companies  were  argued  before  Argument. 
Burton,  C.J.O.,  Osler,  Maclennan,  and  Moss,  J  J.  A., 
on  the  5th  and  6th  of  April,  1898. 

W.  Neshitt,  and  R.  McKay,  for  the  appellants. 
McCarthy,  Q.C.,  W.  M.  Douglas,  and  C.  S.  Maclnnes,  for 
the  respondents. 

October  4th,  1898.    Burton,  C.  J.  O.  :— 

[The  learned  Chief  Justice  read  the  policy  and  con- 
tinued :] 

After  a  great  deal  of  consideration  and  naturally  with 
hesitancy,  in  consequence  of  the  very  strong  opinion  ex- 
pressed by  the  Chief  Justice,  I  have  been  unable  to  bring 
myself  to  the  conclusion  arrived  at  by  him,  and  I  do  not 
think  that  any  difficulty  arises  from  the  insurance  being 
divided  into  two  seasons — the  summer,  or  season  of  navi- 
gation, and  the  winter,  when  navigation  was  not  possible. 

In  neither  case  was  the  A/essel  insured  generally  and 
free  from  restriction  of  any  kind.  In  the  winter  she  was 
not  to  be  laid  up  in  close  proximity  to  any  extra  hazardous 
building,  and  during  the  season  of  navigation  she  was  to 
be  in  actual  service,  as  I  read  the  contract.  I  do  not 
know,  nor  do  I  think  it  material  to  enquire,  whether  the 
risk  when  she  was  running,  or  when  she  was  lying  up  idle, 
was  greater,  or  less,  or  equal,  that,  as  it  appears  to  me,  is 
a  question  of  no  pertinency  in  the  construction  of  this 
written  instrument. 

In  the  way  in  which  the  case  shaped  itself  at  the  trial, 
the  services  of  the  jury  having  been  dispensed  with  except 
for  the  purpose  of  ascertaining  the  value  of  the  property 
and  the  loss  sustained,  it  must  now,  I  take  it,  be  assumed 
that  the  vessel,  during  the  three  years  she  was  assured, 
never  was  in  actual  service ;  that  she  had  not  obtained  a 
certificate  of  inspection,  without  which  she  could  not  navi- 
gate ;  and  that  the  owners  had  no  intention  of  obtaining 
one,  and  had  no  intention  of  running. 
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Judgment.  1  do  not  for  a  moment  assume  that  if  she  were  actually 
Burton,  running  for  the  season  a  delay  of  a  few  days  for  repairs 
O.J.O.  because  business  was  slack  would  cause  a  forfeiture  of 

the  policy.  If  any  such  question  as  that  had  arisen  the 
opinion  of  the  jury  would  necessarily  have  had  to  be 
taken,  but,  assuming  the  facts  to  be  as  I  have  stated,  did 
the  policy  ever  attach,  or  can  the  Court  reject  the  words  I 
have  quoted  as  surplusage  and  make  in  effect  a  new  con- 
tract for  the  parties  ? 

Whether  the  defendants  would  have  undertaken  a  risk 
upon  this  steamer  if  laid  up  during  the  whole  season  of 
navigation,  as  well  as  the  winter  months,  it  is  impossible  to 
say,  if  so,  they  should  have  provided  for  it  in  appropriate 
words  in  the  policy ;  that  they  have  not  done,  and  it 
possibly  never  suggested  itself  to  the  underwriters,  although 
the  plaintiffs  should,  I  think,  have  been  put  upon  their 
guard  by  the  language  employed. 

It  may  be  said  the  same  thing  might  have  occurred 
whilst  the  vessel  was  running  and  whilst  she  was  moored 
at  the  dock  merely  for  the  night.  That  is  true,  but  the 
answer  to  it  is,  that  the  insurance  company  assumed  no 
such  risk  and  we  are  not  at  liberty  to  make  a  new  con- 
tract for  them,  I  am  unable  to  say  what  the  premium 
for  such  a  risk  would  have  been,  or,  as  I  have  said,  whether 
they  would  have  undertaken  it  at  all. 

I  have  written  thus  far  upon  the  construction  of  the 
contract  as  it  strikes  me,  without  reference  to  the  authori- 
ties. I  think,  however,  there  is  much  in  Pearson  v.  Com- 
mercial Union  Assurance  Co.  (1876),  1  App.  Cas.  498,  to 
sustain  this  view  ;  and  I  quote  from  an  American  case,  St. 
Nicholas  Ins.  Co.  v.  Merchants  Ins.  Co.  (1877),  18  N.  Y. 
Sup.  Ct.  Rep.  108,  in  a  case  in  which  the  learned  Judge 
who  delivered  the  judgment  uses  this  language  : — 

"  By  its  policy  it  insured  the  barge  while  running  on 
the  Hudson  and  East  rivers.  The  term  '  running  '  was 
evidently  here  employed  in  the  sense  ordinarily  given  to  it, 
as  it  is  applied  to  the  business  of  navigation,  and  for  that 
reason  it  could  not  have  been  intended  that  it  should  be 
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restricted  to  risks  encountered  only  when  the  barge  was  Judgment, 
in  motion,  but  it  was  equally  within  the  protection  in-  Burton, 
tended  to  be  afforded  by  the  policy  while  it  was  lying  at  the      C.  J.O. 
wharves  it  was  obliged  to  resort  to  for  the  purpose  of 
receiving  and  discharging  its  cargo.  The  term  '  running,'  as 
it  was  used  by  the  defendant,  must  have  been  designed  to 
include  all  that  ordinarily  would  be  comprehended  by  the 
business  of  a  vessel  in  a2tive  employment." 

In  the  case  of  Reid  v.  Lancaster  Fire  Ins.  Co.  (1882), 
90  N.  Y.  382,  a  vessel  which  was  insured  as  "  while  lying 
at  anchor,  or  at  any  bulkhead,  dock  or  pier,"  was  beached, 
and  whilst  thus  beached  was  burned,  and  it  was  held  as 
a  matter  of  law  that  the  vessel  was  not  at  anchor  within 
the  meaning  of  the  policy,  and  the  plaintiff  was  not  enti- 
tled to  recover. 

There  was  another  point  in  that  case  which  might,  if  it 
had  occurred,  have  not  been  available  as  a  defence,  as  it 
arose  only  on  a  condition  which  by  our  statute  could  not 
have  been  looked  at,  not  being  in  compliance  with  our 
statute  in  reference  to  other  than  the  statutory  conditions. 

But  it  is  said  that  the  clause  "  whilst  running  on  the 
inland  lakes  rivers  and  canals  during  the  season  of  naviga- 
tion," if  of  any  force  in  limiting  or  restricting  the  general 
nature  of  the  insurance,  is  of  force  only  as  a  condition  in 
respect  of  the  user  of  the  vessel,  and  is  not  binding,  not  hav- 
ing been  indorsed  upon  the  policy  in  compliance  with  the 
provisions  of  the  Ontario  Insurance  Act,  as  being  a  variation 
of,  or  an  addition  to,  the  statutory  conditions.  I  am  unable 
to  agree  in  that  contention.  I  could  well  understand  that  if 
this  had  been  an  insurance  on  this  vessel  or  on  a  house 
generally,  and  the  insurers  had  afterwards  relied  on  a 
condition  to  the  effect  that  if  the  house  should  be  un- 
occupied or  vacant  for  a  certain  number  of  days  the  risk 
should  cease,  that  being  a  variation  of  the  statutory 
conditions  could  not  be  resorted  to  unless  the  require- 
ments of  the  statute  had  been  complied  with.  But  that  is 
not  this  case  ;  the  policy  describes  and  defines  accurately 
and  distinctly  the  precise  risk  they  are  willing  to  under- 
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Judgment,  take,  and  the  locality  and  user  or  occupation  of  the  vessel 
Burton,  form  part  of  the  definition  of  this  risk ;  it  is  not  the  insurance 
C.J.O.  q£  vessel  generally  for  a  certain  time,  but  it  is  for  the 
insurance  of  her  so  long  as  she  remains  in  a  certain 
locality,  and  so  long  as  during  the  surumer  she  was  in 
actual  service  and  during  the  winter  was  tied  up  in  a  place 
of  safety.  The  existence  of  these  things  formed  part  of 
the  risk  and  was  a  condition  precedent  to  the  risk  attach- 
ing or  any  liability  on  the  part  of  the  insurers.  I  am  of 
opinion,  I  admit  with  regret,  that  the  insurance  company 
are  not  liable  upon  these  policies,  but  the  plaintiffs  ought 
to  recover  back  the  premiums  paid,  and  as  they  were  not 
tendered  until  after  action  commenced  they  should  be 
entitled  to  their  costs  in  the  appropriate  jurisdiction  in 
which  they  might  have  been  recovered  and  the  appellants 
should  be  entitled  to  the  costs  of  this  appeal. 

OSLER,  J.  A. : — 

The  evidence  shews  that  the  vessel  was  laid  up  at  the 
dock  in  Colling  wood  harbour  in  the  fall  of  1893,  and 
that  up  to  the  time  of  the  loss  she  was  never  again  used 
or  licensed  to  be  used.  It  does  not  appear  whether  this 
was  known  to  the  defendants  when  they  issued  the  policy 
or  renewed  it  or  until  after  the  occurrence  of  the  loss. 

The  policy  then  is  a  time  policy  for  one  year.  The 
plaintiffs  contend  that  the  dominant  words  localizing  the 
description  of  the  risk  are  "  the  inland  lakes,  rivers  and 
canals,"  an  inland  risk  as  contrasted  *  with  an  ocean  risk. 
The  defendants  say  that  this  construction  eliminates  the 
words  "  whilst  running,"  which,  according  to  their  con- 
tention, govern  the  whole  clause  relating  to  the  insurance 
during  that  period  of  the  year  known  and  referred  to 
therein  as  the  season  of  navigation,  during  which,  and  on 
an  inland  lake,  the  loss  undoubtedly  occurred,  though  not 
while  the  vessel  was  running,  that  is  to  say,  while  engaged 
in  navigating  such  inland  waters. 

Looking  at  the  policy  as  a  whole  we  see  that  the  term 
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during  which  the  vessel  is  to  be  insured  is  divided  into  Judgment, 
two  periods,  one  being  the  season  of  navigation  and  the  Qsler, 
other  the  winter  months.  During  the  latter  she  is  to  be 
laid  up  in  a  place  of  safety  from  any  extra  hazardous 
building,  and  of  course  the  words  "  whilst  running  "  cannot 
apply  to  that  period.  But  if  they  have  any  force  at  all, 
if  they  are  not  merely  superfluous  words,  they  are  capable 
of  a  very  apt  application  to  the  other  period  as  defining 
the  risk  which  the  defendants  undertake  during  that 
period.  The  ship  is  not  insured  as  lying  in  the  dock  and 
intended  to  navigate  the  lakes,  as  was  the  case  in  Grant 
V.  jEtna  Ins.  Co.  (1862),  15  Moo.  P.  C.  516,  where  the 
latter  words  were  held  not  to  constitute  a  contract  or 
warranty  that  she  should  navigate  as  therein  described, 
nor  is  the  description  simply  "  on  the  inland  lakes  during 
the  season  of  navigation  "  nor  even  "  running  on "  such 
lakes,  which  would  probably  have  covered  her  though  tied 
up  at  her  dock  and  unemployed  as  she  was  throughout 
the  whole  time.  The  words  are  "  whilst  running  on,  etc." 
These  import  as  it  seems  a  risk  of  a  different  nature, 
whether  greater  or  less  than  the  other  it  is  not  for  us  to 
say,  for  it  is  in  my  opinion  that  only  which  the  defendants 
agreed  to  undertake.  They  undertake  to  insure,  not  a 
vessel  laid  up  during  the  season  of  navigation,  but  a  vessel 
engaged  or  employed  in  navigating  the  inland  lakes, 
rivers,  etc.  Except  in  that  condition  of  events  the 
insurance  does  not  attach.  The  3rd  and  4th  clauses  of  the 
part  of  the  policy  above  quoted  relating  to  the  outfit  and 
the  carriage  of  merchandise,  hazardous  and  non -hazardous, 
and  coal  oil,  appear  to  me  to  point  strongly  in  the  same 
direction.  It  is  not  necessary  to  say  that  the  policy  would 
cease  to  attach  whenever  the  vessel  happened  to  lie  up  at 
the  dock  during  the  course  of  a  voyage  ;  on  the  contrary, 
I  think  that  would  not  be  the  case.  The  following: 
passage  from  the  judgment  of  Daniels,  J.,  in  St.  Nicholas 
Ins.  Co.  V.  Merchants'  Ins.  Co.  (1877),  18  N.  Y.  Sup.  Ct.. 
Rep.  108,  113,  where  the  policy  in  question  was  on  a  barge 
"  while  running  on  the  Hudson  and  East  rivei  s,"  seems  to- 
me much  in  point : — 
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Judgment.       [The  learned  Judge  read  the  passage  already  quoted,  and 
OsLER,     continued :] 

J.  A.  J  refer  aisQ  to  Reid  v.  Lancaster  Fire  Ins.  Co.  (1882), 
90  N.  Y.  382 ;  Providence  Washington  Ins.  Co.  v.  Corhett 
(1884),  9  S.  C.  R.  256 ;  Pearson  v.  Commercial  Union 
Assurance  Co.  (1876),  1  App.  Cas.  498;  Gorman  v.  Hand- 
in-Hand  Ins.  Co.  (1877),  11  Jr.  Hep.  C.  L.  224-236. 

I  do  not  think  it  necessary  to  cite  the  cases  upon  marine 
policies  in  which,  as  it  is  said,  any  statement  of  a  fact  bear- 
ing upon  the  risk  introduced  into  the  written  policy  is,  by 
whatever  words  and  in  whatever  plan,  to  be  construed  as 
a  warranty,  and,  "prima  facie  at  least,  the  compliance 
with  that  warranty  is  a  condition  precedent  to  the  attach- 
ing of  the  risk.  Here,  I  think,  by  the  very  terms  of  the 
clause  describing  the  risk  insured,  unless  the  loss  happened 
while  the  vessel  w^as  running,  in  the  sense  above  men- 
tioned, upon  inland  waters,  the  insurance  did  not  attach 
and  the  plaintiffs  cannot  recover. 

It  was  argued  strongly  by  the  learned  counsel  for  the 
plaintiffs  that  this  would  be  introducing  a  condition  vary- 
ing the  statutory  conditions  contrary  to  the  Insurance 
Act.  I  do  not  think  so.  It  is  not  the  case  of  a  change 
material  to  the  risk  or  a  describing  of  the  property 
insured  otherwise  than  as  it  really  is  to  the  prejudice  of 
the  insured,  or  introducing  a  condition  defeating  a  risk 
which  has  attached,  as,  for  example,  a  condition  that 
the  insurance  upon  a  building  shall  be  avoided  if  the 
house  becomes  vacant.  The  real  question  is  whether  the 
risk  attached  at  all,  whether  the  thing  lost  was  in  the 
circumstances  the  thing  insured. 

This  question  must  be  answered  in  the  negative,  and 
therefore  the  appeal  must  be  allowed. 

The  appeals  in  the  actions  against  the  other  five  com- 
panies must  result  in  the  same  way.  There  are  some 
unimportant  differences  in  the  language  of  the  different 
policies,  but  it  was  not  suggested  that  these  could  affect 
the  construction  to  be  placed  upon  the  clause  we  have 
had  under  consideration  in  the  Alliance  case. 
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MaCLENNAN,  J.  A.  : —  Judgment. 

Maclennan, 

The  insurance  is  "  on  the  hull  of  the  S.S.  Baltic,  etc.^ 
whilst  running  on  the  inland  lakes,  rivers  and  canals  during 
the  season  of  navigation.  To  be  laid  up  in  a  place  of  safety 
during  winter  months  from  any  extra  hazardous  building. 
Ordinary  outfit  to  be  allowed  in  winter  and  spring."  The 
whole  of  the  foregoing,  beginning  with  words,  "  on  the  hull," 
are  upon  a  form,  mostly  printed,  inserted  in  the  policy  in  the 
blank  for  the  description  of  the  property  insured  ;  and  the 
policy  then  goes  on  to  say  that  if  the  property  above 
described,  or  any  part  thereof,  shall  be  destroyed  or 
damaged  by  fire  or  lightning,  at  any  time  between  the 
14th  of  August,  1894,  at  12  o'clock  noon,  and  the  14th  of 
August,  1895,  at  12  o'clock  noon,  or  at  any  time  after- 
wards so  long  as  the  same  shall  be  renewed,  the  company 
shall  pay  and  make  good  the  loss  not  exceeding  $2,500, 
The  policy  was  duly  kept  renewed,  and  in  September, 
1896,  the  steamer  v^as  burned.  At  the  date  of  the  policy 
the  steamer  was  laid  up  at  the  dock  at  Collingv^ood,  with 
all  her  engines,  furniture,  etc.,  in  her,  except  a  few  sofas 
which  had  been  removed  to  another  steamer  belonging 
to  the  plaintiffs,  and  also  her  electric  lighting  apparatus, 
which  had  been  similarly  removed.  In  all  other  respects, 
however,  the  vessel  was  capable  of  being  put  in  use 
as  a  passenger  and  freight  steamer,  whenever  required. 
She  had  not,  however,  been  employed  during  the  season  of 
1894,  and  was  not  afterwards  employed  up  to  the  occur- 
rence of  the  fire.  The  defendants  contended  at  the  trial 
that  because  the  steamer  was  laid  up  during  the  season  of 
1894,  and  afterwards  until  the  fire,  the  insurance  never 
attached,  that  the  vessel  was  not  burned  whilst  run- 
ning as  described  in  the  policy.  This  contention  was 
overruled  by  the  learned  Chief  Justice,  and  hence  the 
present  appeal.  After  very  careful  consideration  of  the 
arguments  addressed  to  us,  I  am  of  opinion^^that  the 
learned  Chief  Justice  put  a  correct  construction  upon  the 
language  of  the  policy.    The  contract  and  the  premium 
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Judgment,  are  for  the  whole  year,  and  not  merely  for  the  season  of 
Maclennan,  navigation.  Not  only  is  that  the  express  contract,  but  it 
is  also  implied  from  the  words  in  the  printed  slip,  "  To  be 
laid  up  in  a  place  of  safety  during  winter  months  from  any 
extra  hazardous  building."  It  follows  that  the  ship  was  to 
be  covered  all  the  year  round,  unless  we  find  something  in 
the  policy  to  qualify  or  abridge  that  obligation.  It  is  said 
that  is  done  by  the  use  of  the  words  "  whilst  running  on 
the  inland  lakes,"  etc.  It  was  very  fairly  and  properly 
conceded  by  counsel  for  the  appellants,  that  these  words 
did  not  confine  the  risk  to  such  time  as  the  steamer  might 
actually  be  in  motion,  but  that  she  was  insured  while 
at  anchor  or  while  lying  at  a  dock  taking  in  or  dis- 
charging cargo  or  passengers,  or  perhaps  for  temporary 
repairs.  What  Mr.  Nesbitt  insisted  on  was  that  the  ship 
must  be  in  commission,  as  he  frequently  expressed  it,  that 
is,  fitted  up  for  running  during  the  season  of  navigation 
with  captain  and  crew,  and  having  procured  the  annual 
government  certificate,  which  would  cover  a  lying  up 
for  repairs.  But  he  also  insisted  that  if  laid  up  for  the 
whole,  or  part,  of  the  season  of  navigation,  captain  and 
crew  discharged,  she  was  no  longer  running  within  the 
meaning  of  the  policy,  and  that  in  that  case  the  insurance 
would  cease,  or  not  attach  at  all.  The  language  in  ques- 
tion is  not  perfectly  clear,  but  the  ship  was  a  valuable 
property  and  insurable  on  some  terms.  In  the  winter 
months  she  was  laid  up,  just  as  contemplated  by  the 
policy,  and  there  being  in  the  policy  clear  language  insur- 
ing her  for  a  whole  year,  any  doubt  or  obscurity  or 
ambiguity  in  the  language  tending  to  qualify  or  reduce 
the  risk  thus  clearly  expressed  must  be  decided  in  favour 
of  the  plaintiffs  and  not  of  the  defendants.  The  extent  of 
the  insurance  being  clearly  expressed,  any  exception  or 
qualification  must  be  expressed  with  equal  clearness.  Now, 
while  I  think  that  if  the  meanins^  of  the  word  "  running:," 
or  of  the  whole  phrase  "  running,  etc.,  during  the  period  of 
navigation,"  was  doubtful,  it  ought  to  be  held  that  the 
plaintiffs  were  insured,  I  also  think  that  the  meaning  is 


XXV.]      GREAT  NORTHERN  CO.  V.  ALLIANCE  INS.  CO. 


403 


fairly  clear  in  favour  of  the  plaintiffs'  construction,  and  Judgment, 
that  the  whole  phrase  was  intended  to  express,  as  decided  Maclennan, 
by  the  learned  Chief  Justice,  that  the  geographical  region  J-^* 
in  which  the  steamer  was  employed,  and  was  to  be 
employed,  was  the  inland  lakes,  rivers  and  canals,  and  not 
the  ocean.  I  think  that,  reading  both  clauses  together, 
that  is,  the  clause  relating  to  the  summer  months  or  period 
of  navigation,  and  that  relating  to  the  winter  months,  the 
words  "  whilst  running  "  apply  to  the  winter  months  as 
well  as  the  other.  She  was  still  a  steamer  running  on 
the  inland  lakes,  etc.,  while  laid  up  in  the, .winter,  just  as 
much  as  when  lying  at  anchor  or  at  a  dock  receiving  or 
discharging  cargo,  that  is  within  the  fair  and  reasonable 
meaning  of  this  policy,  taking  the  whole  of  its  language 
together.  I  think  the  case  of  Pearson  v.  Commercial  U nion 
Assurance  Co.  (1876),  1  App.  Cas.  498,  is  quite  distinguish- 
able. In  that  case  the  language  was  clear  ;  the  vessel  was 
insured  lying  in  the  Victoria  docks,  with  liberty  to  go  into 
dry  dock.  She  left  the  Victoria  docks,  but  did  not  go  into 
dry  dock,  but  in  a  different  direction,  and  was  burned 
while  moored  in  the  river  undergoing  repairs. 

I  also  incline  to  think  that  having  regard  to  the  clear 
terms  in  which  this  ship  was  insured  for  a  whole  year,  the 
exception  or  qualification  of  the  risk  so  defined  and 
expressed,  which  is  here  sought  to  be  relied  upon,  is  a 
condition  within  the  statute,  which  should  have  been 
expressed  as  provided  by  section  115  of  the  Insurance 
Act,  but  it  is  unnecessary  to  rest  the  case  upon  that 
ground. 

For  these  reasons  I  am  of  opinion  that  the  appeal 
should  be  dismissed  and  that  the  judgment  for  the  plaintiff's 
should  be  affirmed. 

Moss,  J.  A.  : — 

In  view  of  the  opinion  held  by  some  of  my  learned 
brothers  in  this  case  I  venture  to  express  mine  with  great 
diffidence. 
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Judgment.  To  me  personally  it  has  been  a  case  of  the  greatest 
Moss,  difficulty,  but  in  the  result  I  have  come  to  the  same 
conclusion  as  Chief  Justice  Armour  and  my  brother  Mac- 
lennan  and  substantially  for  the  same  reasons. 

The  appellants  concede  that  the  words"  whilst  running  " 
cannot  be  read  literally  or  in  their  primary  sense  of  mov- 
ing through  the  water  and  that  under  the  policy  there 
must  be  periods  when  the  steamer  would  be  at  rest  and 
still  be  insured. 

Since  we  are  not  to  apply  the  primary  meaning  we  are 
at  liberty  to  apply  that  meaning  which  appears  most 
likely  to  give  effect  to  the  intention  of  the  parties  as 
shewn  in  the  other  parts  of  the  policy. 

And  I  think  that  may  be  best  effectuated  by  reading  the 
description  of  the  property  insured  as  not  imposing  the 
limitation  or  condition  that  the  vessel  was  to  be  actually 
engaged  in  navigating  the  waters  of  the  inland  lakes,  etc., 
during  the  season  of  navigation. 

It  is  certain  that  the  primary  intention  was  to  insure 
the  steamer  for  the  whole  period  of  twelve  months  from 
the  date  of  the  policy  and  every  renewal  thereof. 

And  unless  controlled  by  the  words  of  the  slip  describ- 
ing the  property  or  articles  insured,  the  steamer  was 
insured  in  port  and  on  the  lakes,  at  all  times  and  in  all 
services,  situations  and  circumstances.  And  not  only  the 
steamer  or  vessel  itself  but  many  other  things  in  and  about  it. 

It  is  argued  that  the  words  "  whilst  running  on  the 
inland  lakes,  rivers  and  canals  during  the  season  of  navi- 
gation," makes  the  policy  what  is  termed  a  localized  time 
policy  ;  that  they  are  descriptive  of  the  risk  assumed  rather 
than  of  the  property  insured. 

But  I  think  full  effect  may  be  given  to  these  words  by 
reading  them  as  descriptive  of  some  of  the  property  or 
articles  intended  to  be  included  in  the  risk. 

The  intention  was  to  insure  the  steamer  and  all  belong- 
ing to  it  and  with  that  view  the  description  of  articles 
refers  to  nearly  every  kind  of  article  which  is  ordinarily 
on  board  during  the  season  of  navigation.    The  whole  is 
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an  enumeration  of  the  property  or  articles  insured,  viz.,  first  Judgment. 

the  hull,  then  the  outfit  necessary  to  render  the  steamer  fit  Moss, 

for  navigating  the  waters  of  the  lakes,  etc.,  and  without 

which  she  would  be  unable  to  ply  upon  them,  and  lastly 

those  articles  which  are  usual  and  necessary  to  be  in  and 

upon  a  steam  boat  of  her  class  during  the  season  of 

navigation. 

While  the  ordinary  outfit  might  be  deemed  to  be 
included  in  and  covered  by  a  general  insurance  upon  the 
vessel  it  is  doubtful  whether  the  other  articles  would  be 
covered  if  not  specially  enumerated :  see  Arnould's  Law 
of  Marine  Insurance,  6th  ed.,  pp.  18-21,  et  seq. 

There  is  thus  a  sufiiciently  good  reason  for  the  enumer- 
ation of  the  articles  "  on  board  said  steamer,  whilst  running 
on  the  inland  lakes,  rivers  and  canals  during  the  season  of 
navigation." 

I  am  unable  to  see  that  the  American  decisions  to  which 
we  were  referred  govern  this  case. 

In  St  Nicholas  Ins.  Co.  v.  Merchants'  Ins.  Go.  (1877),  18 
N.  Y.  Sup.  Ct.  Rep.  108,  the  policy  was  not  for  a  year 
certain,  but  was  expressly  limited  to  such  period  of 
time  as  the  barge  in  question  was  running  on  the  Hudson 
and  East  rivers.  The  holding  was  that  running  did  not 
exclude  lying  at  docks,  etc.,  and  that  was  all  that  was 
called  for  upon  the  facts. 

In  Reid  v.  Lancaster  Fire  Ins.  Co.  (1882),  90  N.Y.  882, 
the  policy,  besides  being  expressly  limited  in  similar  man- 
ner, contained  a  further  provision  ending  the  risk  "  if  the 
premises  shall  be  vacated  in  whole  or  in  part,  and  shall 
remain  unoccupied  for  the  space  of  twenty  days."  The 
Court  pointed  out  that  by  the  terms  of  this  policy  the 
risk  was  taken  while  the  vessel  was  in  use,  or  ready  for 
use,  and  awaiting  employment,  or  if  laid  up  for  want  of  it 
at  least  occupied  (p.  386).  It  was  recognized  that  she 
might  be  laid  up  for  want  of  employment  and  still  be 
insured,  provided  she  was  occupied. 

In  Mark  v.  National  Fire  Ins.  Co.  (1881),  31  N.  Y.  Sup. 
Ct.  Rep.  565,  the  policy  appears  to  have  been  upon  a  ferry 
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Judgment,  i^oat  while  runniTipj  on  the  Hudson  river.  It  was  burned 
Moss,  while  tied  up  and  not  in  actual  use.  The  defendants  did 
not  contend  that  the  policy  did  not  cover  such  a  contin- 
gency, bat  rested  their  defence  upon  the  contention  that 
they  were  not  liable,  by  reason  of  a  clause  in  the  policy 
that  it  should  be  void  if  the  risk  should  be  increased  by 
means  within  the  control  of  the  assured. 

The  Court  ruled  against  the  contention,  and  at  p.  570, 
expressed  the  opinion  that  "  running  on  the  Hudson,"  did 
not  mean  a  continuous  employment,  but  embraced  periods 
during  which  the  vessel  was  tied  up  and  not  engaged  in 
any  way. 

In  the  present  case  we  have  to  begin  with  a  general 
insurance  for  a  year,  and  it  lies  upon  the  defendants  to 
shew  that  the  risk  is  limited  to  a  shorter  period  by  some- 
thing not  amounting  to  a  condition.  For  if  the  words 
relied  upon  amount  to  a  condition  they  cannot  avail  the 
defendants,  because  in  that  case  the  condition  should  be 
endorsed  upon  the  policy  in  the  manner  required  by  the 
Insurance  Act. 

With  orreat  deference,  I  think  the  defendants  have  failed 
to  make  out  their  defence,  and  that  the  appeals  in  this  and 
the  other  cases  which  stand  or  fall  with  it  should  be 
dismissed. 

Appeal  dismissed. 


R.  S,  C. 
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CuRRAN  V.  Grand  Trunk  Railway  Company. 

Railways — Omission  of  Statutory  Duty — Dominion  Railway  Act,  51  Vict, 
ch.  29,  sec.  289 — Constitutional  Law — Workmen's  Compensation  for 
Injuries  Act — Master  and  Servant — Common  Employment — Negligence  oj 
Fellow  Servant—  Executors  and  Administrators — Damages — R.  S.  O.  ch, 
166 — Reduction  of  Damages— New  Trial. 

Section  289  of  the  Dominion  Railway  Act,  51  Vict.  ch.  29,  giving  to  any 
person  injured  by  the  failure  to  observe  any  of  the  provisions  of  the 
Act  a  right  of  action  "  for  the  full  amount  of  damages  sustained"  is 
intra  vires,  and  the  limitation  of  amount  mentioned  in  the  Workmen's 
Compensation  for  Injuries  Act  does  not  apply  to  an  action  by  a  work- 
man or  his  representatives  under  this  section. 

Where  a  statutory  direction  imposed  upoa  an  employer  has  not  been, 
observed  it  is  no  defence  that  its  non-observance  is  due  to  the  negli- 
gence of  a  fellow  servant  of  the  person  injured. 

The  widow  and  child  of  a  person  killed  in  consequence  of  the  defendants' 
negligence  may,  when  letters  of  administration  to  his  estate  have  not 
been  issued,  bring  an  action  under  R.  8.  O.  ch.  166,  without  waiting 
six  months. 

Judgment  of  Robertson,  J.,  affirmed. 

The  Court  thinking  that  the  damages  awarded  by  the  jury  in  an  action  • 
for  causing  death  were  excessive  ordered  that  there  should  be  a  new 
trial  unless  the  plaintiffs  accepted  a  reduced  amount. 

This  was  an  appeal  by  the  defendants  from  the  judg-  Statement, 
ment  of  Robertson,  J. 

The  plaintiffs  were  the  widow  and  infant  child  of  one 
Charles  O'Reilly  Curran,  who  in  his  lifetime  was  employed 
by  the  defendants  as  a  switchman,  and  while  so  employed 
was,  on  the  15th  of  March,  1897,  fatally  injured  in  conse- 
quence of  his  foot  having  been  caught  in  an  unpacked 
frog. 

The  action  was  brought  on  the  26th  of  June,  1897,  ask- 
ing $20,000  damages. 

In  the  statement  of  claim  general  allegations  of  negli- 
gence were  made,  and  there  was  also  an  allegation  that 
the  provisions  of  the  Workmen's  Compensation  for  Injuries 
Act  had  not  been  complied  with. 

The  action  was  tried  at  Hamilton  on  the  14th  of  January, 
1898,  before  Robertson,  J.,  and  a  jury. 

The  following  were  the  questions  submitted,  to  the  jury 
and  their  answers  thereto. 
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1.  Did  the  accident  happen  to  the  deceased  by  and 
through  his  own  want  of  care  and  caution  and  by  his 
careless  and  improper  conduct  in  trying  to  uncouple  the 
cars  while  they  were  in  motion  ?  No. 

2.  Did  the  accident  happen  to  the  deceased  by  reason 
of  the  frog  not  being  packed  according  to  the  statute  ? 
Yes. 

3.  Was  the  personal  injury  of  the  deceased  from  which 
he  died  caused  by  any  defect  in  the  condition  or  arrange- 
ment of  the  ways,  works,  etc.,  of  the  defendant's  railway  ? 
If  yea,  what  was  the  defect  ?    Yes  ;  unpacked  frog. 

4.  Did  the  deceased  receive  the  injuries  from  which 
he  died  while  in  the  discharge  of  his  duties  as  a  servant 
of  the  defendants  and  in  consequence  of  the  discharge  by 
him  of  such  duties  ?  Yes. 

5.  Was  the  deceased  guilty  of  contributory  negligence? 
No. 

We  assess  the  damages  at  $5,500. 

Upon  these  findings  judgment  was  entered  in  the  plain- 
tiffs' favour  for  $5,500,  $4,000  to  be  paid  to  the  widow 
and  $1,500  to  be  paid  into  Court  to  the  infant's  credit. 

Letters  of  administration  to  the  estate  of  Curran  had 
not  been  applied  for. 

The  defendants  appealed,  and  the  appeal  was  argued 
before  Burton,  C.J.O.,  Osler,  Maclennan,  and  Moss, 
JJ.A.,  on  the  25th  of  May  and  3rd  of  June,  1898. 

H.  S.  Osier,  for  the  appellants.  Subject  to  the  decision 
of  the  Judicial  Committee,  the  question  of  the  defendants' 
liability  for  an  accident  resulting  from  an  unpacked  frog 
is  concluded  by  the  case  of  Washington  v.  Grand  Trunk 
R.  W.  Go.  (1897),  28  S.  C.  K  184  ;  but  there  are  in  this 
case  further  questions  not  settled  in  that  one.  This  action 
is  framed  as  an  action  under  E.  S.  0.  ch.  166  and  under 
the  Workmen's  Compensation  for  Injuries  Act.  It  can- 
not be  supported  under  the  former  Act  because  it  has 
been  brought  too  soon,  and  if  sustainable  under  the  latter 
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Act  the  damages  must  be  reduced.    If  section  289  of  the  Argument. 

Dominion  Railway  Act  is  intended  to  alter,  or  ignore,  the 

scale  of  damages  fixed  by  Ontario  legislation  it  is  ultra 

vires.    It  ought  to  be  read  as  giving  a  right  of  action  for 

damages  to  the  full  amount  allowed  in  the  forum  where 

the  action  is  brought.    In  any  event  the  damages  are 

excessive. 

G.  Lynch-Staunton,  for  the  respondents.  The  judgment 
is  right.  Under  R.  S.  O.  ch.  166  the  administrator,  if 
there  be  one,  has  six  months  within  which  to  bring  his 
action,  but  if  there  be  no  administrator  the  persons  bene- 
ficially entitled  may  sue  at  once.  It  is  too  late  now  to 
contend  that  the  Dominion  legislation  is  ultra  vires.  In 
the  Washington  case  and  in  LeMay  v.  Canadian  Pacific 
R.  W.  Go.  (1890),  17  A.  R.  293,  judgment  was  given  for 
more  than  $1,500.  Clearly,  too,  the  Dominion  Parliament 
must  have  jurisdiction.  The  nature  of  the  subject  matter 
shews  this,  and  it  would  be  absurd  to  admit  that  there  is 
power  to  impose  regulations  and  no  power  to  punish  for 
their  breach. 

H.  S.  Osier,  in  reply. 

No  counsel  appeared  for  the  Attorney- General  for 
Canada  or  the  Attorney-General  of  Ontario,  although 
notice  had  been  given  to  them. 

November  15th,  1898.    Burton,  C.J.O. 

This  case  has  been  standing  for  some  time  awaitinof  the 
decision  of  the  Judicial  Committee  in  the  case  of  W ashington 
against  the  same  defendants. 

When  that  case  was  before  this  Court  we  were  of  opinion 
that,  as  section  262  was  dealing  with  the  same  subject 
matter,  viz.,  the  packing  in  the  way  described,  where  by 
the  section  any  space  was  required  to  be  filled  in,  the  pro- 
viso at  the  end  of  the  section  applied  to  the  whole  section 
and  not  to  sub-section  4  only,  in  which  it  was  to  be  found. 
The  Supreme  Court  came  to  a  different  conclusion,  and 
held  it  to  apply  only  to  sub-section  4 ;  and,  on  appeal  to 
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Judgment,  the  Privy  Council,  the  Committee  intimated  a  strong 
Burton,    opinion  that  it  was  a  mere  matter  of  grammatical  con- 
C.J.O.      struction  upon  which  they  would  probably  not  entertain 
an  appeal,  and  did  not  call  upon  the  respondents'  counsel, 
and  the  case  is  now  standing  on  the  list  for  judgment. 

The  result  is  that  the  Railway  Committee  of  the  Privy 
Council  have  no  authority  to  dispense  with  the  packing 
of  the  frog  at  any  time,  and  the  injury  which  resulted  in 
the  death  of  the  husband  of  the  plaintiff  having  been 
found  by  the  jury  to  have  been  caused  b}^  the  omission  of 
the  company  to  have  the  frog  protected,  a  verdict  was 
rendered  in  the  plaintiffs'  favour  for  $5,500. 

It  goes  without  saying  that  if  the  plaintiff  had  been 
obliged  to  resort  to  the  Workmen's  Compensation  for 
Injuries  Act  this  verdict  could  not  stand,  as  the  damages 
recoverable  under  that  Act  are  limited  to  $1,500,  or  three 
years'  wages ;  but  I  do  not  understand  that  she  is  obliged 
to  seek  her  remedy  under  it. 

We  held,  in  Le.May  v.  Canadian  Pacifx  R.  W.  Co. 
(1890),  17  A.  R.  293,  that  the  omission  to  pack  was  the 
neglect  of  the  company  and  not  of  a  fellow-servant,  and 
that  the  doctrine  of  Priestley  v.  Foiuler  (1837),  3  M.  &  W. 
1,  had  no  application. 

But  it  was  urged  before  us  that  section  289  was  ultra 
vires  in  enacting  that  the  company  or  any  of  its  directors 
or  officers  causing  or  permitting  to  be  done  any  act  or 
thing  contrary  to  the  provisions  of  the  Act,  or  omitting  to 
do  any  matter,  act  or  thing  required  to  be  done  on  their 
part,  were  liable  to  the  person  injured  thereby  for  the  full 
amount  of  damages  sustained  by  any  such  act  or  omission. 
That  would  be  a  singular  result  if  we  were  compelled  to 
give  effect  to  the  contention. 

The  Dominion  Parliament  alone  has  power  to  deal  with 
the  operation  of  the  road,  and  the  making  of  regulations 
for  the  safety  of  passengers  and  the  protection  of  human 
life.  It  would  be  strange  indeed  if,  having  these  powers 
given  to  them  by  the  Act,  with  a  corresponding  liability, 
they  were  debarred  from  declaring  that  any  person  injured 
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by  a  violation  of  the  provisions  of  the  Act  should  have  a  Judgment, 
remedy  against  the  company  or  its  officials.    It  may  be  an  Bxjrton, 
unnecessary  provision,  but  I  am  at  a  loss  to  understand  C.J.O. 
how  they  are  exceeding  their  jurisdiction  in  declaring  it. 
I  can  see  no  reason  whatever  why  the  same  Parliament 
which  has  the  power  to  make  these  directions  and  regula- 
tions should  not  have  the  power  to  enact  that  the  party 
doing  the  wrong,  or  omitting  to  perform  what  he  or  they 
are  directed  to  do,  should  be  liable  to  any  person  injured 
by  such  wrong  or  omission. 

I  think  such  a  power  is  incident  to  the  general  legisla- 
tion entrusted  to  them  to  construct  and  deal  with  such 
undertakings,  and  ought  not  to  be  restricted  in  the  way 
suggested. 

But  this  is  an  action  under  our  own  statute,  K  S.  O.  ch. 
166,  founded  upon  the  Act  known  in  England  as  Lord 
Campbell's  Act,  which  enacts  that  where  the  death  of  a  per- 
son has  been  caused  by  such  wrongful  act,  neglect  or  default 
as  would,  if  death  had  not  ensued,  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof,  in  such^case  the  person  who  would  have 
been  liable  if  death  had  not  ensued  shall  be  liable  to  an 
action  for  damages  notwithstanding  the  death  of  the  person 
injured. 

This  has  been  held  to  be  an  independent  action  to 
recover  such  damages  as  the  parties  for  whose  benefit  the 
action  is  brought  have  sustained  :  that  is  to  say  the  pecu- 
niary injury  that  they  have  respectively  sustained  by 
reason  of  the  death. 

This  action,  I  have  no  doubt,  was  originally  launched  as 
an  action  under  the  Workmen's  Compensation  for  Injuries 
Act,  and  the  evidence  of  loss  was  confined  to  damages 
recoverable  under  that  Act,  and  there  is  really  no  evidence 
upon  which  the  jury  could  properly  compute  the  proper 
amount  of  damages  under  Lord  Campbell's  Act ;  but  the 
verdict  is  very  largely  in  excess  of  what  would  be  properly 
recoverable  according  to  the  rules  which,  after  some  fluc- 
tuation of  opinion,  seem  to  have  been  arrived  at  in  com- 
puting damages  under  Lord  Campbell's  Act. 
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Judgment,  Ro%vley  V.  London  and  North-Western  R.  W.  Co.  (1873), 
Burton,  8  Exch.  221,  is  an  instructive  case  as  to  the  proper 

C.J.O.     mode  of  arriving  at  a  result. 

Here  we  know  that  the  income  of  the  deceased  did  not 
exceed  $500,  and  we  know  his  age ;  but  we  are  not  aware 
whether  his  state  of  health  was  good  or  otherwise,  which 
would  have  been  the  correct  mode  of  computing  the  pro- 
bable duration  of  his  life,  and  not  by  reference  to  the 
average  duration  of  life. 

I  think  upon  the  evidence  here  a  verdict  for  $8,000 
would  be  the  full  extent  of  the  damasfes  recoverable. 

Even  under  the  Workmen's  Compensation  Act,  the 
action  should  have  been  brought  by  the  personal  represen- 
tatives of  the  deceased.  Under  Lord  Campbell's  Act,  and 
subject  to  certain  limitations,  the  executors  or  administra- 
tors are  the  persons. 

The  point  was  raised  by  the  Judge,  whether  the  statute 
did  not  provide  for  the  action  being  given  to  the  parties 
beneficially  entitled  only  after  the  expiry  of  six  months, 
and  he  was  told  by  the  counsel  that  there  was  a  more  recent 
enactment  which  enabled  them  to  bring  it  at  any  time. 
This,  however,  is  not  the  case ;  but  an  interpretation  has 
been  placed  on  the  statute,  supported  by  an  Irish  decision, 
which  would  seem  to  warrant  the  action  being  brought  in 
this  form  within  the  six  months. 

As  to  the  jurisdiction  to  entertain  a  motion  for  a  new 
trial,  if  the  case  is  properly  before  us,  it  is  too  late  to  raise 
the  question  in  this  Court. 

Under  any  circumstances  we  think  there  could  not  be  a 
recovery  in  excess  of  $3,000,  and  unless  the  parties  agree 
to  that  reduction,  we  must  send  the  case  down  for  a  new 
trial.  If  that  amount  is  accepted  we  distribute  it  as  fol- 
lows:  $2,000  to  the  widow,  and  $1,000  to  the  child— the 
infant's  share  to  be  paid  into  Court,  as  directed  by  the 
learned  Judge  below ;  and  in  that  event  we  give  to  the 
plaintiffs  the  costs  of  the  appeal;  if  not,  there  will  be  no 
costs  of  the  appeal  and  the  costs  of  the  last  trial  will  be 
left  to  the  Judge  who  tries  the  case. 
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OSLER,  J.A.  :—  Judgment. 

OSLEK, 

The  case  seems  not  distinguishable  from  that  of  '^'-^ 
Washington  v.  Grand  Trunk  R.  W.  Qo.  (1897),  28  S.  C.  R 
184,  except  that  the  action  is  brought  under  the  Fatal 
Accidents  Act,  K  S.  O.  ch.  166,  in  respect  of  the  death  of 
the  plaintiff's  husband,  instead  of  by  the  person  injured 
for  the  loss  of  a  limb. 

The  deceased  was  a  switchman  in  the  defendants' 
employment  and,  on  the  15th  of  March,  1897,  met  with  the 
accident  which  caused  his  death  a  few  days  afterwards. 
He  was  eno^aofed  in  the  work  of  shunting^  cars  from  one 
track  to  another,  involving  the  duty  of  coupling  and 
uncoupling  the  cars.  Stepping  out  from  between  them  in 
order  to  allow  of  some  movement  of  the  engine  to  which 
they  were  attached,  his  foot  was  caught  in  an  unpacked 
frog,  and  before  he  could  extricate  it  the  cars  came  down 
upon  him,  inflicting  the  wounds  of  which  he  afterwards 
died. 

The  defendants  relied  upon  the  same  order  of  the  Rail- 
way Committee  of  the  Privy  Council,  made  under  the 
supposed  authority  of  section  262  of  the  Railway  Act, 
1888,  which  they  set  up  in  the  Washington  case,  as  having 
relieved  them  from  the  obligation  of  having  the  frog 
packed  at  the  time  the  accident  occurred.  The  decision  of 
this  Court,  however,  seems  to  have  been  reversed  by  the 
Supreme  Court  of  Canada  on  this  point,  and  it  is  held  by 
that  Court,  if  I  rightly  understand  the  language  of 
Sedgewick,  J.,  that  the  Railwa}^  Committee  had  no  author- 
ity to  dispense  with  the  obligation  of  packing  the  frog, 
whatever  may  be  the  case  as  regards  the  wing  or  guard 
rails. 

The  order-in-council  is,  therefore,  of  no  avail  to  the 
-defendants. 

It  was  then  argued  that  if  the  cause  of  action  arises  out 
of  the  non-observance  of  the  provisions  of  the  Workmen's 
'Oompensation  Act  the  verdict  should  be  reduced  to  $1,-500, 
which  is  the  maximum  recoverable  under  that  Act. 
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Judgment,  Looking  at  the  statement  of  claim  and  the  course  takei> 
OsLER,  at  the  trial,  in  some  respects  it  would  certainly  appear  as 
if  the  plaintiffs  had  had  that  Act  in  view  all  along,  and 
the  evidence  as  to  damages  really  seems  to  have  been 
given  with  the  object  of  proving  the  claim  up  to  the 
statutory  limit.  There  is,  however,  a  clause  in  the  state- 
ment of  claim  of  a  general  character,  opening  a  demand 
for  damages  up  to  any  amount  in  respect  of  any  legal 
cause  of  action  which  could  be  established,  and  the  learned 
trial  Judge,  in  his  charge  to  the  jury,  may  be  said  to  have 
invited  a  verdict  for  a  sum  far  beyond  $1,500,  treating 
the  action  as  one  based  upon  section  289  for  breach  of  the 
duty  imposed  by  section  262. 

We  held  in  the  Washington  case  that  the  provisions  of 
the  Workmen's  Compensation  Act  relating  to  the  packing 
of  the  frog  did  not  apply  to  these  defendants,  and  that 
view  has  not  been  found  fault  with  by  the  Supreme  Court. 
On  the  contrary,  it  must  have  been  approved  of,  as  the 
plaintiff  there  recovered  a  much  larger  sum  than  he  could 
have  recovered  under  that  Act.  The  action,  therefore, 
rests  upon  the  provisions  of  the  Railway  Act  alone,  and 
that  being  so,  there  is  no  such  conflict  between  the  Domin- 
ion and  Provincial  legislation  as  to  raise  any  question  as 
to  the  former  being  ultra  vires  in  authorizing  the  recovery 
of  the  damages  at  large,  or  in  conferring  a  right  of  action 
for  breach  of  the  duty  imposed  by  section  262. 

The  defendants  again  raised  the  question  whether  they 
were  not,  as  they  strenuously  insisted,  entitled  to  rely 
upon  the  defence  of  common  employment,  the  omission  to 
keep  the  frog  packed  being,  as  they  urge,  negligence  of  a 
fellow-servant  of  the  deceased.  I  do  not  see  how  such  a 
defence  consists  very  well  with  the  defence  set  up  under 
the  order-in-council  which  was  procured  and  acted  upon 
by  the  corporation  itself  It  is  not  a  question  of  negli- 
gence at  all.  However  that  may  be,  we  overruled  this 
very  objection  in  an  action  brought  by  a  switchman  for  a 
similar  injury  in  LeMay  v.  Canadian  Pacific  R.  Tf .  Co, 
(1890),  17  A.  R.  293,  holding  that  he  was  a  "person  injured"" 
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within  the  meaninof  of  the  section,  and  was  one  of  a  class  Judgment, 
of  persons  whose  protection  was  aimed  at  by  the  Act.  Osler, 
Higher  authority  for  the  principle  of  interpretation  we 
then  acted  upon  is  now  to  be  found  in  Groves  v.  Lord 
Wimhorne,  [1898]  2  Q.  B.  402,  a  decision  upon  the  Factory 
Acts,  where  it  is  expressly  laid  down  that  the  defence 
of  common  employment  is  not  applicable  where  the  injury 
has  been  caused  to  a  servant  by  the  breach  of  an  absolute 
duty  imposed  by  Act  of  Parliament  upon  the  master  for 
his  protection. 

Something  has  been  suggested  as  to  whether  the  action 
has  not  been  brought  too  soon,  the  plaintiff  having  sued 
within  six  months  after  the  death.  But  it  is  clear  that 
there  is  nothing  in  the  point,  for  section  7  of  the  Act  gives 
two  alternatives,  (1)  where  there  is  no  executor  or  admin- 
istrator, and  (2)  where  there  is,  but  the  executor  has  not 
within  six  months  brought  the  action.  In  either  of  these 
events  the  person  for  whose  benefit  the  action  must  have 
been  brought  may  sue.  Here  there  was  no  executor,  and 
the  action  is  competent :  Lampman  v.  Toiunship  of 
Gainsborough  (1888),  17  0.  R.  191,  following  an  Irish  deci- 
sion to  the  same  effect. 

On  the  question  of  damages  I  do  not  dissent,  under  all 
the  circumstances,  from  the  view  taken  by  the  other  mem- 
bers of  the  Court. 

Moss,  J.  A.  :— 

So  far  as  indicated  by  the  statement  of  claim  this  action, 
was  launched  chiefly  with  reference  to  the  provisions  of 
the  Workmen's  Compensation  Act,  but  there  are  in  it 
allegations  wide  enough  to  embrace  a  breach  of  the  obliga- 
tions imposed  by  sec.  262  of  the  Dominion  Railway  Act,  and 
at  the  trial  the  action  was  dealt  with  upon  the  latter  footing. 

That  being  so,  the  substantial  defences  appear  to  be 
fully  met  by  decisions  of  the  Supreme  Court  of  Canada 
and  of  this  Court.  The  decision  of  the  Supreme  Court 
in  Washington  v.  Grand  Trunk  R.  W.  Co.  (1897),  28 
S.  C.  R.  184,  disposes  of  the  defence  justifying  the  want 
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Judgment,   of  packing  between  the  months  of  November  and  April, 
Moss,      and  the  decision  of  this  Court  in  the  same  case  (1897),  24 
A.  R.  183,  is  equally  conclusive  as  to  the  contention  that 
the  plaintiffs'  remedies  must  rest  upon  the  provisions  of 
the  Workmen's  Compensation  Act. 

So  far  as  this  case  is  concerned,  therefore,  no  question 
arises  of  alleged  conflict  between  Dominion  and  Provincial 
legislation. 

The  defence  of  common  employment  is  not  open  to  the 
defendants  in  this  action. 

The  cause  of  action  arises  upon  a  breach  of  a  statutory 
obligation  imposed  for  the  protection  of  a  class  of  persons 
of  whom  the  party  in  whose  right  the  action  is  maintained 
was  one,  and  in  such  case  the  negligence  of  a  fellow-ser- 
vant is  no  answer. 

The  Railway  Act  expressly  gives  a  right  of  action  to 
the  person  injured  through  the  neglect  or  omission  of  the 
company,  and  in  that  respect  the  plaintiffs'  case  is  stronger 
than  the  recent  case  of  Groves  v.  Lord  Wimborne,  [1898] 
2  Q.  B.  402  :  see  LeMay  v.  Canadian  Pacific  B.  W.  Go. 
(1890),  17  A.  R.  293. 

It  was  suggested  that  the  action  was  premature,  having 
been  brought  by  the  widow  and  child  before  the  lapse  of 
six  months  from  the  death.  But  at  the  date  of  the  com- 
mencement of  the  action  there  w^as  no  executor  or  admin- 
istrator of  the  deceased,  and  therefore  it  was  open  to  the 
plaintiffs  to  bring  this  action  at  the  time  it  was  instituted  : 
R.  S.  0.  (1887)  ch.  138,  sec.  7 ;  Holleran  v.  Bagnell  (1879), 
4  L.  R.  Ir.  740  ;  Lampman  v.  Township  of  Gainsborough 
(1888),  17  O.  R.  191. 

As  to  the  damages,  they  appear  to  be  very  large,  espe- 
cially in  view  of  the  meagre  evidence  bearing  on  the 
subject  laid  before  the  jury,  and  I  think  they  ought  to  be 
reduced  to  a  more  moderate  amount. 

Maclennan,  J.  A.,  concurred. 

Damages  to  be  reduced  or  new  trial  had. 


R.  S.  C. 
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McCuLLOCH  V.  Township  of  Caledonia. 

Drainage — Invalid  By-law — Damages — Charging  Assessed  Area. 

"The  municipal  council  of  a  township  passed  a  provisional  by-law  for  the 
construction  of  drainage  works  affecting  land  in  three  townships,  in 
accordance  with  the  assessment,  specifications  and  estimates  contained 
in  the  report,  upon  petition,  theretofore  made  by  their  engineer.  On 
the  matter  coming  up  before  the  Court  of  Revision  it  was  found  that 
the  petition  had  not  been  signed  by  the  necessary  number  of  owners. 
The  council  then,  without  any  new  petition  or  engineer's  report,  altered 
the  report  already  made,  reducing  the  size  and  cost  of  the  work, 
changing  the  specifications,  estimates  and  assessments  accordingly, 
and  passed  a  by-law  for  the  construction  of  the  works,  as  in  the  altered 
report,  in  the  three  townships  : — 

Held,  that  this  by-law  was  void. 

Raleigh  v.  Williams,  [1893]  A.  C.  540,  at  p.  550,  applied. 

Where  a  by-law  for  the  construction  of  drainage  works  is  void,  damages 
awarded  to  a  landowner  on  account  of  injury  to  his  crops  caused  by  the 
negligeat  construction  of  the  work  are  not  to  be  charged  against  the 
drainage  area  assessed  for  the  work,  but  are  chargeable  against  the 
initiating  municipality. 

Judgment  of  the  Drainage  Referee  reversed  in  part. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  Statement, 
of  the  Drainage  Referee. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Osler,  J.  A. 

This  action  is  brought  by  the  plaintiff  as  the  owner  in 
fee  of  certain  land  in  the  township  of  Alfred,  to  recover 
damages  for  injuries  sustained  by  reason  of  water  brought 
down  upon  the  land  by  the  negligence  of  the  defendants. 

The  statement  of  claim  alleges  that  a  natural  water- 
course, known  as  the  Caledonia  creek,  flows  through  the 
land,  to  the  use  of  which  in  its  natural  condition  the  plain- 
tiff is  entitled,  and  that  her  land  and  other  lands  are 
drained  thereby ;  that  in  October,  1891,  the  defendants 
began  to  deepen,  clean  and  widen  the  stream,  and  that  owing 
to  the  negligent  manner  in  which  they  did  so,  much  larger 
quantities  of  water  came  into  the  creek  and  flowed  down 
it  with  greater  velocity  than  had  formerly  been  the  case ; 
and  the  defendants  having  provided  no  sufficient  outlet 
therefor,  the  water  flowed  over  the  plaintiff's  lands  in  the 
years  1892,  1893,  1894,  1895  and  1896,  doing  great  dara- 
^ge  to  her  crops  and  otherwise. 
54 — VOL.  XXY.  A.R. 
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Statement.  The  defendants  plead  that  in  1891,  acting  upon  the 
petition  of  the  owners  of  lands  drained  or  partially  drained 
by  this  creek,  and  pursuant  to  the  powers  and  authority 
conferred  upon  them  by  the  Municipal  Act  then  in  force, 
they  procured  plans  and  estimates  of  the  cost  of  certain 
proposed  improvements  in  the  creek  and  an  assessment  of 
the  cost  upon  the  lands  proposed  to  be  benefited,  and  that 
on  the  12th  of  September,  1891,  the  report  of  the  engineer 
employed  by  them  for  that  purpose, as  amended  by  the  Court 
of  Revision  for  the  trial  of  complaints  against  the  assessment, 
was  adopted  by  a  by-law  No.  255  of  the  defendants,  and 
that  any  alteration  made  or  work  performed  in  the  said 
creek  was  done  and  performed  in  the  lawful  execution  of 
the  improvements  mentioned  and  referred  to  in  the  by-law  ; 
that  the  petition  referred  to  was  signed  by  John  McCul- 
loch,  the  plaintifi"s  husband,  as  a  party  interested  in  the 
proposed  work  in  respect  of  the  land ;  that  he  was  the 
manager  of  the  plaintifi"s  business  generally  and  in  par- 
ticular with  respect  to  all  matters  relating  to  the  said 
land,  and  was  her  duly  authorized  agent  in  signing  the 
petition  and  presenting  it  to  the  council,  and  she  after- 
wards ratified  and  confirmed  his  action  in  that  respect. 
That  if  the  plaintiff  has  sustained  any  damage  in  conse- 
quence of  the  work,  a  great  part  of  the  work  which  is  now 
said  to  have  been  negligently  executed  was  done  by  the 
plaintiff's  husband  with  her  workmen  and  with  her  horses, 
implements,  etc,  and  the  proceeds  of  the  work  were  largely 
used  and  applied  for  the  common  benefit  of  the  plaintiff  and 
her  husband,  and  the  latter  acted  throughout  with  her  full 
knowledge,  privity  and  consent,  "per  quod  the  plaintiff  i& 
estopped,  etc.  That  before  the  commencement  of  the  work 
the  Caledonia  creek  did  not  effectually  drain  the  said 
land  as  alleged,  but  on  the  contrary  a  large  part  thereof 
was  annually  overflowed  and  rendered  unfit  for  cultiva- 
tion, and  the  plaintiff  has  not  only  not  been  damaged 
as  alleged  in  the  claim,  but  the  lands  have  been  greatly 
improved  and  benefited  by  the  improvements.  The  defen- 
dants also  say  that  prior  to  the  action  the  plaintiff  never 
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made  any  complaint  to  them  of  the  nuisance  alleged,  or  Statement, 
notified  them  that  her  lands,  etc.,  were  suffering  damage ; 
that  the  defendants  acted  in  all  things  in  the  lawful  exer- 
cise of  the  statutory  powers  vested  in  them  by  the  Muni- 
cipal Act,  and  if  the  plaintiff  has  sustained  damage  for 
which  the  defendants  are  responsible,  she  cannot  recover 
it  in  an  action,  but  should  have  referred  the  same  to  arbi- 
tration pursuant  to  the  Drainage  Act  of  1894,  57  Vict.  ch. 
56,  sec.  93  (0.). 

Lastly,  the  defendants  allege  that  the  plaintiff  did  not 
serve  on  the  defendants  any  notice  of  her  claim  for 
damages,  nor  did  she  file  any  such  notice  in  the  office  of 
the  clerk  of  the  county  court  of  the  county  in  which  the 
land  is  situate,  and  in  other  respects  failed  to  comply  with 
the  provisions  of  the  said  section  93,  and  the  defendants 
submit  that  she  cannot  maintain  the  action,  or  recover 
damages  from  the  defendants  in  respect  of  the  matters 
aforesaid. 

On  this  the  plaintiff  joined  issue. 

The  action  was  entered  for  trial  at  the  sittings  of  the 
High  Court  held  at  L'Original  on  the  26th  of  May,  1897, 
before  Meredith,  J.,  who  made  an  order  referring  it  to  the 
Drainage  Referee  under  the  Drainage  Act,  before  whom  it 
came  on  to  be  tried  on  the  23rd  of  June,  1 897,  and  follow- 
ing days. 

The  Referee  held  as  to  the  claim  for  damages  for  the  vear 
1892,  that  it  was  a  claim  for  damages  done  to  property 
during  the  construction  of  drainage  works  or  consequent 
thereon,  and  that  in  the  absence  of  proof  of  service 
and  filing  of  the  notice  of  claim,  as  required  by  section 
93  (2)  of  the  Drainage  Act,  it  was  not  recoverable  in  this 
action. 

The  damage  sustained  in  1893  was  found  to  have  been 
caused  by  the  flooding  caused  by  the  backing  up  of  the 
Nation  river  and  not  by  the  defendants'  negligence. 

They  were  found  liable  for  the  damage  caused  in  1894 
and  1895,  because  the  drainage  work  was  insufficient  for  the 
purpose  for  which  it  had  been  constructed.    For  the  same 
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Statement,  reason  they  were  held  liable  for  the  damage   of  1896. 

Damages  were  assessed  in  all  at  $189,  viz.,  for  1894 
$91.25,  for  1895  $37,  and  for  1896  $60.75  ;  and  such  dam- 
ages were  directed  to  be  borne  as  required  by  sec.  97  (1) 
of  the  Drainage  Act,  i.e.,  by  the  lands  in  the  area  assessed 
for  the  drainage  work  by  the  by-law  under  which  it 
purported  to  have  been  done. 

The  plaintiff  appealed  and  the  appeal  was  argued  before 
Burton,  O.J.O.,  Osler,  Maclennan,  and  Moss,  J  J.  A.,  on 
the  26th,  27tb,  and  30th  of  May,  1898. 

J.  M.  McEvoy,  and  A.  McCrimmon,  for  the  appellant. 
Robinson,  Q.G..  and  W.  S.  Hall,  for  the  respondents. 

November  15th,  1898.    Burton,  C.J.  O.  :— 

I  agree  in  thinking  the  by-law^  under  which  the  defen- 
dants attempt  to  justify  absolutely  null  and  void  for 
numerous  reasons,  but  it  is  sufficient  to  say  that  it  is  not 
founded  upon  a  report,  plans,  estimates  or  specifications  of 
an  engineer  appointed  by  the  council  to  deal  with  the 
works  petitioned  for,  but  provides  for  a  drainage  work 
initiated  by  the  council  itself  under  specifications  pre- 
pared by  itself  and  upon  property  selected  by  itself  instead 
of  by  the  engineer. 

The  work,  therefore,  was  done  without  legal  authority 
^nd  the  plaintiff  is  entitled  to  maintain  an  action  as  if  no 
such  by-law  had  been  ever  passed,  but  looking  at  the 
manner  in  which  with  her  concurrence  her  husband  took 
a  contract  to  do  the  cutting,  she  was  I  think  well  advised 
in  bringing  the  action  for  negligence  instead  of  treating  the 
defendants  as  trespassers. 

I  think  that  if  the  learned  Referee's  judgment  was  varied 
in  the  two  respects  suggested  by  my  brother  Osier  sub- 
stantial justice  will  be  done  and  the  defendants  should  pay 
the  costs  of  the  appeal. 
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OSLER,  J.  A.  : —  Judgment; 

OSLER, 

The  plaintiff  appeals  (1)  on  the  ground  that  the  damages 
having  been  caused  by  the  negligence  of  the  defendants, 
the  initiating  township,  no  part  thereof  ought  to  have  been 
cast  upon  the  other  two  townships,  as  the  effect  of  this 
would  be  to  make  the  plaintiff,  whose  lands  lay  in  Alfred, 
contribute  to  a  large  share  of  her  own  loss  ;  and  (2)  against 
the  refusal  to  award  anything  in  respect  of  the  damages 
suffered  by  the  plaintiff  in  1892,  which  were  owing,  as 
much  as  those  of  other  years,  to  the  defendants'  negligence, 
and  were  the  subject  of  an  action  strictly  and  not  of  pro- 
ceedings for  compensation  by  way  of  arbitration  ;  and  (3)  s 
as  to  the  damas^es  for  1896  that  no  reduction  should  have 
been  made  therein  on  the  ground  of  the  plaintiff  herself 
having  contributed  to  them  by  using  her  land  with  the 
knowledge  that  it  was  likely  to  be  flooded  ;  and  (4)  it  was 
further  contended  that  the  by-law,  under  the  authority  of 
which  the  defendants  justified  their  operations,  was  wholly 
void  and  invalid,  and,  therefore,  that  the  plaintiff's  remedy 
against  them  was  not  subject  to  any  of  the  restrictions 
imposed  by  the  Drainage  Act  as  to  notice  or  proceeding  by 
way  of  arbitration,  etc. 

The  defendants  supported  their  by-law,  and  the  judg- 
ment of  the  Referee  in  so  far  as  related  to  the  damages 
claimed  for  1892  and  1893,  the  reduced  amount  for 
1896,  and  the  charge  of  the  whole  amount  awarded  upon 
the  area  assessed  under  the  by-law.  They  contended  that 
the  damage  awarded  was  not  caused  by  their  negligence, 
and  that  if  the  plaintiff  was  entitled  to  recover  anything 
at  all  she  should  have  proceeded  by  arbitration  and  not  by 
action,  and  they  cross-appealed  on  this  ground. 

The  defendants  also  contended  that  the  plaintiff  was 
identified  in  interest  with  her  husband,  and  that  by  reason 
of  his  acts  as  her  accent  or  manao:er  of  her  farm  she  was 
estopped  from  objecting  to  the  by-law  and  from  objecting 
that  her  loss  was  caused  by  the  action  of  the  defendants. 

In  the  present  state  of  the  statute  law  it  appears  to  be  a 
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Judgment,  matter  of  little  moment  whether  a  party  commences  his 
OsLER,  proceeding  for  statutory  compensation  by  arbitration  or  by 
action.  If  he  has  adopted  the  latter  course  when  he 
should  have  taken  the  former,  the  reference  of  the  action 
to  the  Drainage  Referee  remits  his  demand  to  the  proper 
jurisdi<;tion  :  Township  of  Ellice  v.  Hiles  (1894),  23  S.  C. 
R.  429  ;  Thackery  v.  Township  of  Raleigh  (1898),  25  A.  R. 
226,  231.  The  preliminary  notice  required  by  sec.  93,  sub- 
sec.  (2),  in  cases  where  arbitration  is  the  appropriate  remedy, 
may  perhaps  be  necessary,  though  as  to  this  I  express  no 
opinion,  but  in  other  respects  the  plaintiff  cannot  be  turned 
round  merely  because  he  has  issued  a  writ  instead  of  pro- 
5  ceeding  by  arbitration. 

It  will  simplify  the  consideration  of  the  case  to  enquire 
in  the  first  place  whether  the  by-law  under  which  the 
defendants  justify  their  proceedings  is,  or  is  not,  a  valid 
by-law,  a  question  to  which  the  Referee's  attention  cannot 
have  been  directed.  If  it  is  not,  questions  as  to  what  part  of 
the  plaintiff's  claim  is  arbitrable,  and  as  to  notice  of  the 
claim  having  been  filed  and  served  within  a  year  from  the 
time  it  arose,  and  perhaps  others  also,  will  be  eliminated. 

The  by-law  was  for  the  deepening,  widening  and  cleaning 
parts  of  a  watercourse  called  the  Caledonia  creek,  a 
stream  of  considerable  size  flowing  through  the  townships 
of  Caledonia,  Alfred  and  Plantagenet,  and  discharging  into 
the  Nation  river  in  the  latter  township. 

Proceedings  were  commenced  by  a  petition  to  the  town- 
ship council  of  Caledonia  signed  by  twelve  ratepayers  of 
Caledonia  and  four  of  Alfred,  dated  the  25th  of  May,  1891, 
setting  forth  that  it  was  expedient  to  deepen  and  widen 
Caledonia  creek  from  lot  18  in  the  5th  concession  of 
Caledonia  to  the  Alfred  boundary,  and  thence  through  the 
township  of  Alfred  to  a  point  intersected  by  a  channel  into 
which  the  watercourse  at  present  flows,  and  thence  to  the 
outlet  of  the  channel  known  as  the  Franklin  creek.  This 
petition  was  signed  by  twelve  property  owners  on  nine  lots 
in  Caledonia,  four  in  Alfred,  and  by  none  in  Plantagenet. 

The  council  referred  it  to  their  engineer  with  the  usual 
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instructions  under  sec.  569  of  the  then  Municipal  Act.   He  Judgment. 

made  a  report  bearing  date  the  13th  of  July,  1891,  in  which  Osler, 
he  stated  that  he  had  examined  the  creek  from  the  Nation 
river  up  to  lot  18  in  the  5th  concession  of  Caledonia,  and 
recommended  a  scheme  by  which  the  creek  was  to  be  cleaned, 
deepened,  widened  and  improved,  at  a  cost  of  $1,959.  The 
scheme  involved  the  making  of  a  new  outlet  from  a]^certain 
point  on  the  creek  in  the  township  of  Plantagenet,  through 
that  township  to  the  Nation  river,  and  shortening 
its  course  by  making  cuts  through  farm  lots  at  various 
places,  notably  one  through  the  plaintiff's  farm  in  the 
township  of  Alfred.  The  specifications  set  forth  the 
depth  and  top  and  bottom  width  of  the  drain  and  the 
work  to  be  done  therein.  The  cost  of  construction'  and 
improvement  was  estimated  at  $1,959,  including  clerk's 
and  engineer's  fees,  and  was  assessed,  against  lands  and 
roads  improved  in  Caledonia  as  set  forth  in  the  schedule 
to  the  report  $1,241,  the  same  in  Plantagenet  $76,  and  in 
Alfred  $642. 

On  the  same  day,  13th  of  July,  1891,  a  provisional  by- 
law was  passed  for  the  adoption  of  the  engineer's  scheme  as 
reported,  the  report  being  set  out  in  full.  The  by-law 
purports  to  impose  an  assessment,  and  to  fix  the  rate  to 
be  levied  upon  the  lands  benefited  in  each  township,  and 
notice  is  given  thereby  that  a  court  of  revision  will  be 
held  at  the  town  hall  in  Fenaghvale  in  the  township  of 
Caledonia  to  hear  appeals  against  the  "  above  and  fore- 
going "  assessments,  that  is  to  say,  the  assessments  in  all 
three  townships,  on  Friday,  the  30th  of  August,  1891. 
Notice  of  appeal  was  required  to  be  served  on  the  clerk  of 
Caledonia  eight  days  before  the  session  of  the  court,  and 
parties  intending  to  move  to  have  the  by-law  quashed 
were  required  to  serve  notice  in  writing  as  required  by  the 
statute,  etc. 

The  by-law  w^as  duly  published  on  the  5th,  12th,  19th, 
and  26th  of  August.  When  the  court  of  revision  met,  it 
was  observed  that  the  petition  of  the  property  owners  was 
not  sufficiently  signed  to  justify  a  scheme  of  the  propor- 
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Judgment,  tions  and  cost  recommended  by  the  engineer,  and  the 
OsLER,  court  was  adjourned  until  the  12th  of  September,  the 
council  having  determined  to  pass  a  by-law  to  carry  out  a 
very  different  scheme,  the  cost  of  which  was  to  be  $1,411 
only,  assessed  against  lands  and  roads  in  Caledonia  $755, 
19  lots  in  two  concessions  instead  of  138  lots  in  four 
concessions' as  in  the  engineer's  report :  in  Plantagenet,  the 
same  as  in  the  report,  $76  :  and  in  Alfred  $580,  omitting  the 
lots  in  one  concession.  This  by-law  was  passed  at  the  ad- 
journed meeting  of  the  court  of  revision,  notice  of  which 
had  been  given  to  the  property  holders  affected.  It  was 
of  course  an  entirely  different  by-law  from  that  which  had 
been  provisionally  published.  It  was  published  once  in  a 
new^spaper  after  it  w^as  passed,  on  the  SOth  of  September, 
1891.  It  does  not  appear  to  have  been  registered.  It 
purports  to  assess  the  lots  mentioned  therein  in  the  three 
townships  affected,  and  to  provide  for  the  levying  and 
recovery  of  the  assessment  by  the  corporation  of  the 
initiating  township.  It  recites  an  alleged  report  of  the 
engineer  dated  the  28th  of  August,  the  frame  and  language 
of  which  are  the  same  as  those  of  the  former  report  but  limits 
the  assessments  to  the  lesser  number  of  lots,  and  reduces 
the  cost  of  the  work,  and  the  size  of  the  improvements  in 
the  way  of  cutting  the  outlet  and  cross  cuts  which  had 
been  recommended  in  the  report  of  the  13th  of  July.  It  is 
the  fact  that  no  new  report  was  made  by  the  engineer,  and 
that  the  report,  as  set  forth  in  the  by-law,  w^as  never  in 
existence  and  represents  merely  changes  made  by  the 
council  itself  in  the  report  of  the  13th  of  July.  It 
appeared  that  the  engineer  was  present  when  the  council 
determined  to  adopt  the  substituted  scheme,  and  although 
it  is  said  that  he  made  no  opposition,  his  position,  as  stated 
in  the  reeve's  evidence,  was  practically  this  "  that  if  the 
council  wanted  to  change  his  report  they  could  but  that  it 
would  not  be  his  report."  Elsewhere  in  the  evidence  it  is 
stated  that  he  thought  the  lessening  of  the  width  of  the 
creek  was  not  right,  that  the  council  asked  him  to  change- 
it  and  that  he  refused  to  do  so. 
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A  by-law  thus  passed  is  not  such  a  by-law  as  is  author-  Judgment, 
ized  by  the  Municipal  Act,  R.  S.  O.,  1887,  ch.  184,  or  the  Osler, 
subsequent  Acts  in  which  the  drainage  clauses  of  that  "^-^^ 
Act  are  found.  It  is  a  by-law  which  affected  three 
townships  and  was  passed  by  one  of  them  without  com- 
plying with  the  conditions  on  which  the  jurisdiction  to 
do  so  depended.  Had  its  operation  been  confined  to 
the  township  of  Caledonia  alone  it  could  not  have  been 
upheld  as  a  by-law  under  section  569.  As  it  is,  its  two 
obvious  defects  are ;  first,  that  it  is  not  founded  upon  any 
by-law  provisionally  passed  as  by  law  required,  for  it  pro- 
vides for  an  entirely  difierent  scheme  from  that  of  the 
provisional  by-law  of  the  13th  of  July,  1891 :  Corporation 
of  Raleigh  v.  Williams,  [1893]  A.  C,  at  p.  550  ;  and  secondly 
that  it  is  not  based  upon  any  report,  plans,  estimates  or 
specifications  of  an  engineer  appointed  by  the  council  to 
deal  with  the  drainage  work  petitioned  for,  but  provides  for 
a  drainage  work  devised  by  the  council  itself  to  be  carried 
out  in  accordance  wdth  their  own  specifications  and 
directions,  and  the  cost  of  w^hich  is  assessed  upon  property 
selected  by  themselves  in  their  own  and  in  two  other 
townships. 

The  by-law  is  open  to  other  objections,  one  of  which  is 
that  the  council  omitted  to  comply  with  the  requirements 
of  section  579  as  to  the  other  townships  affected  and  profess 
to  work  out  the  whole  scheme  of  assessment,  revision  of 
assessment,  and  collection  of  rates,  through  their  own 
municipal  machinery.  It  is  unnecessary,  however,  to 
consider  these  objections  at  length.  It  is  enough  to  say 
that  the  effect  of  those  which  I  have  already  dealt  with 
is  that  the  by-law  is  a  void  by-law  and  that  the  work  done 
thereunder  was  done  without  legal  authority. 

From  this  it  seems  to  follow  :  1st,  that  the  plaintiflT  has 
the  right  to  enforce,  in  the  ordinary  way,  her  claim  for 
the  damage  sustained  by  her  by  any  action  which  she 
could  maintain  without  having  first  set  aside  the  by-law 
and  without  being  subject  to  any  of  the  restrictions 
imposed  by  the  93rd  section  of  the  Drainage  Act;  and 
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Judgment.   2ncl,  that  the  Referee  had  no  power  to  restrict  the  damages 
OsLER,      awarded  to  be  recovered  by  assessment  upon  the  drainage 
area  originally  assessed. 

This  opens  the  question  of  the  plaintiff's  claim  for 
damages  in  1892,  which  the  Referee  disallowed  on  the 
ground  that,  being  the  subject  of  arbitration  alone,  it  could 
not  be  recovered  because  no  notice  of  the  claim  had  been 
given  as  required  by  the  93rd  section. 

The  cross-appeal,  which  strikes  at  the  plaintiff's  right  to 
recover  anything  at  all,  may  conveniently  first  be  con- 
sidered so  far  as  it  has  not  been  already  disposed  of  by 
what  I  have  said  as  to  the  invalidity  of  the  by-law. 
Substantially  the  defence  on  this  ground  is  reduced  to  the 
two  objections,  (1)  that  the  plaintiff  is  not  really  the 
owner  of  the  farm  alleged  to  have  been  damaged,  but  that 
it  belongs  to  her  husband,  to  whose  improper  and  negli- 
gent conduct  in  digging  the  drain  through  the  farm  under 
his  contract  with  the  defendants  the  damafye  is  alone 
attributable ;  and  (2)  that  even  if  the  plaintiff  is  to  be 
regarded  as  the  owner,  she  is  identified  with,  her  husband, 
who  was  her  manaf^er  and  ajjent  in  all  that  was  done. 

It  appears  that  the  husband  conveyed  the  land  in  ques- 
tion to  the  plaintiff  in  September,  1890,  the  expressed 
consideration  being  natural  love  and  affection,  the  sum  of 
$100,  and  a  covenant  on  the  wife's  part  to  indemnify  him 
against  certain  incumbrances  on  the  land.  The  husband 
and  wife  continued  to  live  together  on  the  farm  and  the 
former  continued  to  manage  it  very  much  as  he  had  form- 
erly done.  lie  also  signed  the  petition  of  the  2oth  of  May, 
on  which  the  engineer's  report  of  the  ISth  of  July,  1891, 
was  founded,  and  he  took  the  contract  for  digging  the  cut 
through  the  farm  provided  for  by  the  by-law  No.  255, 
and  the  cutting  was  excavated  and  made  by  him  under 
that  contract  so  far  as  it  was  done. 

All  this  may  well  be  inferred  from  the  evidence  to  have 
been  done  with  the  knowledge  and  without  the  dis- 
approval of  the  plaintiff,  although  as  regards  the  cutting- 
through  the  farm  the  husband  was  not  her  agent,  but  the 
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<iontractor  with  and  the  agent  of  the  municipality.    I  Judgment, 
think  the  evidence  could  not  warrant  ns  in  holding  that  Oslek, 
the  deed  to  the  wife  was  not  a  real  transaction  and  that 
she  is  not  the  owner  of  the  land.    I  think  she  is,  and  we 
have  nothing  to  do  with  any  possible  rights  of  the  hus- 
band's creditors,  if  he  had  any,  to  impeach  it. 

The  most  we  can  say  is  that  the  plaintiff  could  not 
maintain,  and  indeed  she  does  not  seek  to  maintain,  an 
action  of  trespass  against  the  defendants  for  what  was 
done,  particularly  as  the  by-law  has  never  been  set  aside  : 
Hill  V.  Middagh  (1889),  16  A.  K  356. 

The  action  is  oTounded  on  the  necrliaence  of  the  defen- 
dants  in  not  making  the  drain  through  the  plaintiff's  farm 
-of  sufficient  capacity  to  carry  away  the  water  which  by 
their  work  on  the  creek  above  the  farm  they  brought 
down  upon  it,  and  which  thus  overflow^ed  the  land  and 
caused  the  damage  complained  of. 

There  is  ample  evidence  to  shew  that  this  was  the  case 
and  that  the  damage  would  not  have  happened  had  the 
<cuttinof  been  made  of  the  size  reconamended  bv  the  eno-ineer 
in  the  only  report  he  made  to  the  council. 

There  is,  in  my  opinion,  sufficient  evidence  of  negligence 
in  this  respect  to  maintain  the  action.  It  may  be  that  the 
damage  was  to  some  extent  attributable  to  the  failure  of  the 
plaintiff  's  husband  to  make  the  excavation  to  the  full  extent 
he  contracted  to  make  it,  but  even  had  he  complied  liter- 
ally with  the  terms  of  his  contract,  it  is  evident  that  the 
cutting  would  not  have  been  sufficient  to  carry  away  the 
water  brought  down  by  reason  of  the  other  work  on  the 
creek.  The  Referee  has  made  some  allowance  in  this 
respect,  and  considering  the  difficulty  there  is  in  arriving 
on  the  evidence  at  any  exact  estimate ^of  the  plaintiff's  loss 
I  do  not  quarrel  with  the  way  in  which  he  has  disposed  of 
the  case  in  regard  to  the  years  1891^,  1895  and  1896.  There 
is  evidence  also  to  support  his  finding  that  the  damage  of 
1893  was  directly  owing  to  the  waters  of  the  Nation  river 
having  backed  up  and  flooded  the  farm,  rather  than  to 
overflow  from  the  waters  above  it.    There  is  nothing,  in 
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Judgment,   the  way  in  which  I  view  the  case,  to  prevent  the  plaintiff 
OsLER,      from  recovering  for  the  damage  of  1892,  a  fair  estimate  for 
J.A.       which,  I  think,  would  be  something  under  $100.  Probably 
$80  would  be  a  reasonable  sum  to  allow. 

The  report  of  the  Referee  should  be  varied  in  the  two 
particulars  I  have  indicated,  viz.,  by  increasing  the  dam- 
ages by  $80  and  by  striking  out  that  part  of  it  which 
directs  them  to  be  levied  upon  the  area  assessed.  The 
defendants  must  pay  the  costs  of  the  appeal. 

Maclennan,  and  Moss,  J  J.A.,  concurred. 

Appeal  allowed. 
R.  s.  a 


Miller  v.  Lea. 

Action — Assault — Criminal   Prosecution — Civil   Remedy — Justice  of  the 
Peace — Alteration  of  Charge — Certificate. 

Justices  of  the  peace,  before  whom  a  charge  of  "  shooting  and  wounding 
with  intent  to  do  grievous  bodily  harm  "  came  on  for  preliminary 
hearing,  changed  it  of  their  own  motion  to  one  of  common  assault  and 
convicted  and  fined  the  accused.  The  information  was  laid  by  a  peace 
ofiBcer,  and  the  person  aggrieved  attended  the  hearing  pursuant  to  sub- 
poena and  gave  evidence,  and  did  not  object  when  the  charge  was 
changed  : — 

Held,  that  the  justices  had  no  right  to  alter  the  charge  to  one  of  com- 
mon assault,  and  that  their  certificate  of  conviction  and  payment  of 
the  fine  was  a  nullity  and  no  bar  under  section  866  of  the  Code  to  an 
action  by  the  person  aggrieved  to  recover  damages. 

Judgment  of  a  Divisional  Court  reversed. 

Statement.      This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  a  Divisional  Court. 

The  action  was  brought  to  recover  damages  for  assault, 
and  the  defendant  pleaded  under  section  866  of  the  Code 
a  criminal  prosecution  and  conviction.  The  nature  of  the 
assault,  and  the  consequent  proceedings,  are  set  out  in  the 
judgments. 
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The  action  was  tried  at  Toronto  on  the  6th  of  October,  Statement. 
1897,  before  MacMahon,  J.,  and  a  jur}^,  when  the  learned 
-  Judge  gave  effect  to  the  objection  and  dismissed  the  action. 

This  ruling  was  affirmed  by  a  Divisional  Court  (AiiMOUR, 
C.J.,  and  Falconbridge,  J.). 

The  appeal  was  argued  before  Burton,  C.J.O.,  Osler, 
Maclennan,  Moss,  and  Lister,  J  J.  A.,  on  the  22nd  of 
September,  1898. 

Wallace  Neshitt,  and  W.  J.  Clark,  for  the  appellant. 
"The  information  was  for  an  indictable  offence,  and  section 
866  of  the  Criminal  Code  does  not  apply.  The  certificate 
was  a  nullity  and  there  was  no  need  to  quash  it :  Reed  v. 
Nutt  (1890j,  24  Q.  B.  D.,  at  p.  673;  Hancock  v.  ^Somes 
(1859),  1  E.  &  E.  795.  Moreover,  the  information  was  not 
laid  by  or  on  behalf  of  the  appellant :  Nicholson  v.  Booth 
(1888),  16  Cox  C.  C.  373.  The  efiect  of  the  section  has 
been  somewhat  considered  in  Flick  v.  Brisbin  (1895),  26 
O.  R.  423,  and  Nevills  v.  Ballard  (1897),  28  O.  R.  588. 

Delamere,  Q.C.,  and  Snider,  for  the  respondent.  It  is  a 
question  of  fact  whether  the  information  was  laid  by  or 
on  behalf  of  the  appellant.  Upon  that  question  of  fact 
the  Judge  at  the  trial  decided  against  him,  and  his  finding 
has  been  affirmed  by  the  Divisional  Court  and  should  not 
be  disturbed.  There  is  ample  evidence  to  support  it.  The 
charge  was  reduced  to  one  of  assault  in  the  plaintiff's 
presence  and  without  objection  by  him. 

Wallace  Neshitt,  in  reply. 

November  15th,  1898.    Burton,  C.J.O.  :— 

The  information  in  this  case  was  laid  by  a  peace  officer, 
presumably  in  the  execution  of  his  duty,  against  the 
defendant  for  shooting  with  intent  to  do  grievous  bodily 
barm  to  the  plaintiff  and  there  was  no  evidence  adduced 
at  the  trial  to  shew  that  it  was  laid  on  behalf  of  the  plaintiff, 
if  that  would  have  been  material,  which  it  would  not  have 
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Judgmeufc.   been  as  it  was  a  criminal  charge  the  result  of  which  could 
Burton  affect  the  plaintiff's  civil  remedy. 

C.J.Oo  If  the  officer  had  assumed  to  lay  an  information  for  an 
assault  it  may  be  that  the  plaintiff  by  omitting  to  object 
at  the  hearing  might  have  been  held  to  ratify  or  affirm  the 
charge,  but  at  most  the  omission  to  take  objection  affirmed 
the  criminal  information  only  and  could  not  deprive  him 
of  his  civil  remedy. 

If  it  was  competent  to  the  magistrates  of  their  own  mere 
motion  to  amend  the  information  and  change  it  into  one 
for  a  common  assault  that  could  not  affect  the  plaintiff 
and  make  it  his  act ;  he  was  summoned  as  a  witness  and 
gave  evidence  on  the  criminal  charge  and  it  was  immaterial 
to  him  how  that  charge  was  disposed  of. 

The  proceedings  so  far  as  he  knew  were  regular  enough 
and  he  w^as  bound  as  a  law  abiding  individual  to  attend 
and  give  evidence  in  support  of  the  criminal  charge  and 
there  was  nothing  for  him  to  object  to. 

It  is  only  where  he  has  elected  to  proceed  summarily 
for  an  assault  that  his  civil  remedy  can  be  affected  and  it 
is  only  in  such  a  case  that  the  conviction  by  the  magistrate 
can  be  pleaded  in  bar  of  the  action. 

The  nonsuit  and  its  subsequent  affirmance  by  the 
Divisional  Court  must  be  set  aside  and  a  new  trial  had. 

OsLER,  J.A. : — 

I  think  that  the  nonsuit  was  wrong,  and  that  there 
should  be  a  new  trial.  The  action  is  in  trespass  for 
assault  and  battery  by  shooting  at  and  wounding  the 
plaintiff.  The  defendant  pleads  that  he  was  convicted 
therefor  for  a  common  assault  by  two  justices  of  the  peace 
and  having  paid  the  fine  and  costs  adjudged  is  by  section 
866  of  the  Code  released  from  "  all  further  or  other  pro- 
ceedinofs,  civil  or  criminal,  for  the  same  cause." 

The  statement  of  defence  shews  that  the  information  or 
charge  laid  against  the  defendant  was  for  an  offence  under 
section  241  of  the  Code,  viz.,  for  shooting  and  wounding 
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with  intent  to  do  some  grievous  bodily  harm,  an  offence  Judgment. 

which,  it  is  needless  to  say,  justices  of  the  peace  have  no  Osleb, 

jurisdiction  to  try  summarily.    It  matters  not,  therefore,  in 

the  case  of  such  an  information,  whether  it  was  laid  by  or 

on  behalf  of  the  party  aggrieved,  or,  as  in  the  present  case 

it  was,  by  a  constable  simply  in  the  discharge  of  his  duty. 

The  plaintifi'  was  summoned  to  give  and  gave  evidence  on 

the  charge  laid  but  the  justices  instead  of  committing  the 

accused  for  trial  on  that  charge,  or  on  one  of  a  lower 

grade,  or  discharging  him,  one  of  which  courses  alone  they 

had  jurisdiction  to  take,  assumed  to  convert  the  charge,  or 

in  the  language  of  the  statement  of  defence,  to  reduce  it, 

to  a  charge  of  common  assault  and  then  to  dispose  of  it 

summarily  by  convicting  the  defendant. 

Now,  the  charge  or  information  which  justices  have 
jurisdiction  to  hear  and  determine  summarily,  unless  at  the 
time  of  entering  upon  the  investigation  the  person 
aggrieved  or  the  person  accused  objects  thereto,  is  a  charge 
or  information  for  what  is  generally  spoken  of  as  a  com- 
mon assault.  This  is  apparent  from  section  205  and 
sections  864,  865  and  866  of  the  Criminal  Code.  The 
first  of  these  sections  enacts  that  every  one  who  commits 
a  common  assault  is  guilty  of  an  indictable  offence,  and 
liable,  if  convicted  upon  an  indictment,  to  one  year's  im- 
prisonment or  to  a  fine  not  exceeding  $100,  and  on  sum- 
mary conviction  to  a  fine  not  exceeding  $20  and  costs,  or 
to  two  months'  imprisonment  with  or  without  hard  labour. 

In  part  58  of  the  Code,  which  deals  with  the  subject  of 
summary  convictions  before  justices  of  the  peace  as  dis- 
tinguished from  "  speedy  trials  "  and  "  summary  trials  "  of 
indictable  offences,  under  parts  54  and  55,  we  find  section 
864,  which  provides  for  the  case  in  which  a  summary  con- 
viction may  be  made  for  an  assault,  which  is  plainly  the 
summary  conviction  referred  to  in  section  265.  "  When- 
ever any  person  unlawfully  assaults  or  beats  any  other 
person  " — that  is  to  say  an  assault  and  battery,  unaccom- 
panied with  any  of  those  aggravating  circumstances 
which  give  to  it  the  character  of  any  of  the  distinct 
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Judgment.  ofFences  recognized  by  other  sections  of  the  Code  as 
OsLER,  something  more  than  a  mere  assault — "  any  justice  may 
summarily  hear  and  determine  the  charge  " — that  is  the 
charge  simply  of  an  assault  and  battery — "  unless  at  the 
time  of  entering  upon  the  investigation  the  person 
aggrieved  or  the  person  accused  objects  thereto." 

Sub-section  (2).  "  If  such  justice  is  of  opinion  that  the 
assault  or  battery  complained  of  is,  from  any  other  circum- 
stance " — and  this  very  word  "  other  "  indicates  that  the 
charge  as  laid  must  be  one  which  the  justice  has  power  to 
deal  with  summarily — "  a  fit  subject  for  prosecution  by  in- 
dictment," as  for  example,  if  the  evidence  discloses  a  more 
serious  offence  than  a  common  assault,  or  if,  even  though 
no  more  than  a  common  assault,  the  only  penalty  which  he 
could  impose  summarily  would  under  the  circumstances  be 
inadequate,  "  he  shall  abstain  from  any  adjudication  there- 
upon and  shall  deal  with  the  case  in  all  respects  in  the  same 
manner  as  if  he  had  no  authority  finally  to  hear  and 
determine  the  same." 

Sections  865  and  866  also  shew  that  the  charge  which 
the  justice  is  investigating  must  be  one  which,  as 
disclosed  by  the  information  or  complaint,  he  has  in  the 
absence  of  objection  jurisdiction  to  try  upon  the  merits  and 
dispose  of  summarily.  That  indeed  is  the  whole  scope  of 
this  part  of  the  Code. 

It  is  most  important  in  cases  of  this  kind  to  insist  upon 
the  principle  that  the  right  of  the  justices  to  adjudicate 
is  confined  within  the  limits  of  the  information,  because  a 
police  or  stipendiary  magistrate  has  power  to  convict  sum- 
marily under  this  part  of  the  Code  as  well  as  to  try 
summarily  certain  other  classes  of  assault  of  a  more  serious 
nature  under  sections  783  and  785,  part  55,  of  the  Code, 
where  the  effect  of  a  conviction  or  of  the  dismissal  of  the 
charge  differs  from  that  under  part  58  and  merely  frees 
the  offender  from  all  other  criminal  proceedings  for  the 
same  cause. 

It  is  to  be  observed  that  in  cases  of  assaults  upon 
women  and  children  when  the  charge,  i.e.,  a  charge  of  com- 
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mon  assault,  is  laid  before  a  police  magistrate  or  other  Judgment, 
magistrate  as  defined  in  section  782,  the  magistrate,  Osler, 
instead  of  acting  under  section  864  (2),  by  abstaining  from 
adjudication  and  committing  for  trial  when  he  thinks  the 
offence  as  proved  would  not  be  sufficiently  punished  by  a 
summary  conviction  under  part  58,  may  try  the  case  sum- 
marily— not  under  that  part  but — under  the  provisions  of 
part  53,  which  enable  him  to  impose  a  more  severe 
punishment. 

It  is  true  that  where  the  charge  is  for  an  unlawful 
assault  and  battery,  i.e.,  assault  and  battery  simpliciter  or 
common  assault,  the  justices  may  convict  and  their  con- 
viction may  be  good  and  a  bar  to  further  civil  and 
criminal  proceedings  even  although  the  evidence  discloses 
a,  more  serious  offence  such  as  malicious  wounding,  or 
wounding  and  causing  grievous  or  actual  bodily  harm, 
and  although  it  may  be  that  they  should  have  obeyed  the 
directions  of  section  864  (2)  and  abstained  from  convicting  : 
Regina  v.  Stanton  (1851),  5  Cox  C.  C.  324 ;  Regina  v. 
Elrington  (1861),  1  B.  &  S.  688;  Regina  v.  Inhabitants  of 
Denton  (1864),  5  B.  &  S.  821  ;  Ex  p.  Thompson  (1860),  6 
Jur.  N.  S.  1247  ;  The  Queen  v.  Miles  (1890),  24  Q.  B.  D.  423, 
432,  433,  434.  But  this  is  because  the  information  is  for 
an  offence  for  which  they  have  power  to  convict  summarily 
and  they  have  not  thought  fit,  it  must  be  assumed  for  suffi- 
cient reasons,  to  take  the  course  prescribed  by  section  864(2). 
That,  however,  is  a  very  different  thing  from  convicting 
summarily  under  part  58  where  the  only  information  before 
them  is  for  an  offence  which  they  have  no  jurisdiction  so  to 
dispose  of 

As  Hawkins,  J.,  observes  in  The  Queen  v.  Miles, 
referring  to  such  miscarriages  of  justice  as  I  have 
adverted  to,  they  are  not  likely  to  happen  by  reason  of 
any  default  of  the  justices  if  they  pursue  the  simple  course 
of  steadily  bearing  in  mind  the  charge  before  them.  "  If 
that  charge  be  one  of  felony,  or  misdemeanour  punishable 
by  indictment  onl}^,  they  have  no  jurisdiction  to  adjudicate  ; 
they  can  but  commit  for  trial  or  refuse  so  to  do."  See 
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Judgment,  also  The  Queen  v.  Hughes  (1879),  4  Q.  B.  D.  614  ;  Stone's 
OsLER,     Justices'  Manual,  29th  ed.,  1897,  pp.  132,  690. 
J. A.  That,  I  may  also  say,  is  the  limit  of  their  jurisdiction 

where  the  charge  though  of  assault  simpliciter  has  not 
been  laid  by  or  on  behalf  of  the  party  aggrieved. 

In  the  case  at  bar  the  charge  which  the  justices  were  pro- 
ceeding to  investigate  was  a  charge  of  felonious  assault 
The  party  aggrieved  was  not  called  upon  to  do  anything 
but  to  give  his  evidence.  He  could  not  object  to  the  justices 
proceeding  to  hear  it  in  the  ordinary  course  of  their  duty.. 
It  may  be  assumed  for  the  purpose  of  the  case  that  the 
information  had  been  laid  by  him  or  on  his  behalf.  But 
whether  that  was  so  or  not,  it  was  one  the  disposition  of 
which  could  not  affect  his  civil  rights  in  respect  of  the 
assault  because  the  justices  had  no  power  to  make  a 
summary  conviction  upon  it  or  of  their  own  motion  so  to 
mould  it  as  to  confer  upon  themselves  jurisdiction  to  do  so. 

Probably  as  all  parties  were  before  the  magistrates  they 
might  have  agreed,  if  the  latter  were  of  opinion  that  the 
charge  in  the  information  was  not  borne  out  by  the 
evidence,  that  such  charge  should  be  abandoned  and  the 
case  tried  summarily  as  for  a  mere  assault  without  laying 
a  fresh  information.  The  complaint  would  then  be  made 
by  the  party  aggrieved.  But  this  is  very  far  from  what 
appears  to  have  been  done.  I  refer  to  Turner  v.  Postmaster 
General  (1864),  5  B.  &  S.  756  ;  Peek  v.  DeRutzen  (1882),  46 
,  ^  J.  P.  313  ;  Egginton  v.  Pearl  (1875),  33  L.  T.  N.  S.  428  ; 
Johnson  v.  Colam  (1875),  23  W.  R.  697. 

It  is  only  necessary  to  add  that  the  case  of  Reed  v.  Nutt 
(1890),  24  Q.  B.  D.  669,  shews  that  the  circumstances  under 
which  the  certificate  of  conviction  was  given  may  now  be 
enquired  into  and  its  futility  proved  although  the  convic- 
tion has  not  been  quashed. 

Lister,  J.  A. : — 

The  case  turns  upon  whether  the  defendant  is  released 
from  liability  in  this  action  under  section  866  of  "  Th& 
Criminal  Code,  1892." 
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A  peace  officer  laid  an  information  before  a  justice  of  Judgment, 
the  peace  charging  the  defendant  with  having  "  unlawfully  Lister, 
shot  and  wounded  the  plaintiff  with  intent  to  do  him 
grievous  bodily  harm." 

The  charge  as  laid  was  investigated  by  two  justices  of 
the  peace.  The  plaintiff  was  subpoenaed  as  a  witness  by 
the  prosecutor  on  the  charge  as  laid,  attended  the  inves- 
tigation, and  gave  his  evidence.  The  officer  before  pre- 
ferring the  charge  w^ent  to  the  plaintiff  and  obtained  from 
him  the  particulars  of  the  alleged  shooting.  The  justices 
upon  the  charge  as  laid  convicted  the  defendant  of  a  com- 
mon assault,  and  imposed  a  fine  and  costs  which  the 
defendant  paid,  and  now  claims  that  the  conviction 
operates  as  a  release  of  all  liability  in  this  action  under 
section  866  of  the  Code,  which  enacts  as  follows  :  "  If  the 
person  against  whom  any  such  complaint  (complaint  for 
assault  or  battery  mentioned  in  section  865)  has  been  pre- 
ferred, by  or  on  behalf  of  the  person  aggrieved,  obtains  such 
certificate  (the  certificate  of  dismissal  provided  for  in  sec- 
tion 865),  or,  having  been  convicted,  pays  the  whole  amount 
adjudged  to  be  paid  or  suffers  the  imprisonment,  or 
imprisonment  with  hard  labour,  awarded,  he  shall  be 
released  from  further  or  other  proceedings,  civil  or  criminal^ 
for  the  same  cause." 

The  defendant  alleges  in  his  statement  of  defence  that 
an  information  was  laid  on  behalf  of  the  plaintiff  charging 
the  defendant  with  unlawfully  shooting  and  wounding  the 
plaintiff  with  intent  to  do  him  grievous  bodily  harm  and 
which  charge  was  reduced  by  the  justices  to  one  of  com- 
mon assault,  and  he  claims  the  benefit  of  sections  265^ 
864  and  866  of  the  Code.  Section  865  provides  for  giving 
a  certificate  of  dismissal.  Section  866  is  the  section 
material  to  this  action  and  it  provides  that  in  case  of  con- 
viction the  person  accused  (subject  to  the  conditions 
precedent  therein  expressed)  shall  be  released  from  further 
or  other  proceedings  civil  or  criminal  for  the  same  cause. 
From  the  language  of  section  866  it  appears  clear  that 
the  release  thereby  provided  for  can.  become  operative 


436 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment,  only  upon  the  antecedent  conditions  prescribed  by  the 
Lister,     statute  being  strictly  complied  with. 

J-A.  These  conditions  are  :  (a)  a  complaint  being  preferred 

for  assault  or  battery  by  or  on  behalf  of  the  person 
aggrieved ;  (b)  a  conviction  on  this  complaint ;  (c)  pay- 
ment of  the  fine,  etc.,  imposed,  or  (cZ)  suffering  the  im- 
prisonment awarded. 

The  obvious  reason  for  imposing  the  first  condition  is 
that  the  person  aggrieved  shall  not  without  his  own  con- 
sent be  deprived  of  his  civil  remedy :  Nicholson  v.  Booth 
(1888),  16  Cox  C.  C.  373. 

For  the  purposes  of  this  action  I  do  not  think  it  neces- 
sary to  consider  whether  that  portion  of  section  866  which 
provides  for  the  release  of  the  civil  action  for  damages  is 
intra  vires  the  Parliament  of  Canada,  nor  whether  the 
justices  had  jurisdiction  to  convict  of  a  common  assault 
when  the  charge  laid  was  wounding  with  intent,  an 
indictable  offence  over  which  the  jurisdiction  of  the 
justices  is  limited  to  committing  for  trial  if  in  their  opinion 
the  evidence  is  sufficient  to  put  the  accused  on  his  trial. 

That  no  complaint  was  preferred  by  the  plaintiff  or 
by  any  other  person  on  his  behalf  for  assault  or  battery  is 
undisputed. 

The  charge  laid  by  the  officer  was  for  wounding  with 
intent,  and  without  considering  whether  a  conviction  for 
<;ommon  assault  could  be  made  on  this  charge,  it  appears 
to  me  it  was  not  laid  by  the  officer  on  behalf  of  the  plain- 
tiff (the  person  aggrieved),  but  it  was  laid  by  the  officer  in 
the  discharge  of  what  he  considered  his  duty  as  such 
officer  without  regard  to  the  plaintiff;  he  was  acting  on 
his  own  behalf  as  an  officer  and  not  on  behalf  of  the  plain- 
tiff. Such  being  the  case  I  am  of  opinion  that  the  statute 
does  not  and  could  not  operate  as  a  bar  to  the  plaintiff's 
action:  Nicholson  v.  Booth  (1888),  16  Cox  C.  C.  373. 

It  was  argued  at  bar  that  the  plaintiff  by  his  presence 
at  the  investigation  by  the  justices  acquiesced  in  what  was 
done,  and  cannot  now  be  heard  to  object.  I  cannot  accept 
this  view  ;  he  was  -present  as  a  witness,  subpoenaed  as  such 


XXV.] 


MILLER  V.  LEA. 


437 


to  give  evidence  on  the  charge  laid  by  the  officer,  viz., 
wounding  v^^ith  intent.  Upon  the  evidence  I  conclude  he 
was  present  as  a  witness  on  the  charge  as  laid  and  not  as 
prosecutor  :  May  v.  Reid  (1889),  16  A.  R.  150.  There  is  no 
evidence  to  shew  that  the  justices  amended  the  information 
assuming  they  had  jurisdiction  to  do  so,  nor  when  they 
decided  to  convict  the  defendant  of  a  common  assault ;  it 
may  be,  for  all  that  appears,  that  they  so  decided  after  the 
parties  had  left  the  court. 

I  think  that  the  appeal  should  be  allowed. 

MACLENNAN,*and  Moss,  JJ.A.,  concurred. 

Appeal  allowed. 

S.  C. 


Henderson  v.  Canada  Atlantic  Railway  Company. 

Railways — Highway  Grossing — Statutory  Warning — Damages — Mental 

Shock. 

The  statutory  warning  required  to  be  given  where  a  line  of  railway  crosses 
a  highway  on  the  level  is  for  the  benefit,  not  only  of  persons  crossing 
the  line  of  railway,  but  also  of  persons  lawfully  using  the  highway  and 
approaching  the  line  of  railway. 

Where,  therefore,  owing  to  the  failure  of  the  defendants  to  give  the 
statutory  warning,  or  any  equivalent  warning,  the  plaintiff  drove  close 
to  their  line  of  railway  and  his  horses  were  frightened  by  a  passing 
engine  and  injury  resulted,  he  was  held  entitled  to  recover. 

Damages  for  "mental  shock  "  are  not  recoverable. 

Victorian  Railways  Commissioners  v.  Coultas  (1888),  13  App.  Cas.  222, 
followed. 

Judgment  of  MacMahon,  J.,  affirmed. 

This  was  an  appeal  by  the  defendants  fi'om  the  judg-  Statement, 
ment  of  MacMahon,  J. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Moss,  J.  A. 

The  plaintiff's  ground  of  action  is  that  by  reason  of 
negligence  on  the  part  of  the  defendants  the  plaintiff's 
horses  attached  to  his  carriage,  containing  himself  and  his 


Judgment. 


Lister, 
J.  A. 
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Statement,  son  and  driven  by  his  coachman,  ran  away,  upsetting^ 
and  breaking  the  carriage  and  injuring  the  plaintiff  and 
themselves. 

The  accident  occurred  on  Elgin  street,  one  of  the  princi- 
pal highways  in  the  city  of  Ottawa.  It  is  a  thoroughfare 
much  frequented  and  used  by  citizens  of  Ottawa  and 
others  going  to  and  from  the  city. 

At  a  point  about  190  feet  south  of  Catherine  street, 
which  crosses  Elgin  street  at  right  angles,  Elgin  street  is 
crossed  on  the  level  by  the  main  line  or  track  of  the 
defendants'  railway,  and  on  the  north  and  south  sides  of 
the  main  line  there  are  sidings  or  switches,  which  are  here 
used  for  shunting  purposes,  the  place  on  either  side  of  the 
highway  forming  part  of  a  railway  yard  in  constant  use 
by  the  defendants  in  connection  with  their  business. 

A  watchman  or  flagman  in  the  employ  of  the  defen- 
dants is  usually  stationed  at  the  crossing  to  signal  trains 
and  engines  crossing  the  highway  and  to  warn  persons 
approaching  on  the  highway. 

On  the  day  of  the  accident  the  plaintiff"  was  driving 
south  on  Elgin  street  in  the  direction  of  the  railway  cross- 
ing, intending  to  proceed,  after  visiting  a  patient,  to  his 
summer  residence  on  the  Rideau. 

The  diiver,  seeing  the  flaoman  at  the  crossing  evidently 
on  the  look-out  for  the  approach  of  an  engine  or  train, 
stopped  his  horses  at  a  point  to  the  north  of  the  north  side 
of  Catherine  street  and  remained  there  until  he  saw  an 
engine,  spoken  of  in  the  evidence  as  No.  5,  cross  the  high- 
way going  westward. 

At  this  time  there  was  a  loaded  cart  drawn  by  one 
horse  which  had  stopped  about  200  feet  further  south 
than  the  plaintiff"s  carriage. 

After  engine  No.  5  had  crossed,  the  cart  moved  on. 
According  to  the  plaiiitiff*  and  his  driver,  the  flagman 
folded  up  his  flag  and  turned  facing  south  and  walked 
away  towards  the  flagman's  shanty,  situate  to  the  east  and 
south  of  the  centre  of  the  crossing  of  the  main  line  where 
he  had  been  standing,  and  the  driver  thereupon  drove 
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on  towards  the  tracks  and  continued  without  seeing  an  StatcroeTJt. 
engine  or  anything  moving  on  the  tracks  until  the  horses 
had  reached  the  most  northerly  track. 

About  the  same  time  that  the  plaintiff's  carriage  moved 
southward  towards  the  tracks,  the  defendants'  engine  No. 
1  commenced  to  move  along  the  main  line  westward 
towards  the  highway  from  a  point  to  the  east,  where  it 
had  been  switched  on  to  the  main  line. 

When  the  plaintiff's  horses  had  reached  the  most  north- 
erly track  the  plaintiff  and  his  driver  became  aware  of  the 
engine  coming  rapidly  upon  the  main  line,  which  crosses 
the  highway  about  fifty  ieet  south  of  where  the  horses 
were. 

The  horses  were  immediately  turned  and  headed  up 
Elgin  street,  but  owing,  as  the  p'aintirf  alleged,  to  the 
fright  occasioned  by  the  sudden  and  unexpected  appear- 
ance of  the  rapidly  approaching  engine  and  the  noise  it 
made  in  crossing,  they  became  unmanageable. 

One  of  them  reared  violentl}^  and  in  doing  so  broke  the 
pole  strap  attached  to  his  collar  and  fell,  tearing  away  the 
other  horse's  bridle.  The  driver  thus  lost  control  and  the 
horses  ran  away,  with  the  result  already  stated. 

The  action  was  tried  at  Ottawa  in  January,  1S97,  before 
MacMahon,  J.,  and  a  jury. 

The  following  were  the  questions  submitted  to  the  jury 
and  their  answers  thereto  : — 

1.  At  what  distance  from  Elo-in  street  crossincr  did  No.  1 

o  o 

engine  start  westward  ?    About  300  feet. 

2.  When  the  engine  started  westward,  was  the  bell  rung 
and  did  it  continue  ringing  at  short  intervals  until  it 
crossed  Elgin  street  ?    It  did  not  ring. 

3.  If  you  find  the  bell  was  not  rung  as  mentioned  in 
question  No.  2,  did  the  neglect  to  so  ring  the  bell  cause 
the  driver  of  Dr.  Henderson's  carriage  to  do  any  act  which 
he  would  not  otherwise  have  done  ?  Yes. 

4.  What  was  such  act  ?    Drove  forward. 
And  did  it  contribute  to  the  accident  ?  Yes. 
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Statement.  5.  Was  engine  No.  1,  when  going  west  and  before  it 
reached  Elgin  street,  running  faster  than  six  miles  an 
hour  ?  If  so,  how  fast  ?  Believe  train  was  going  over 
six  miles  an  hour ;  not  competent  to  say  how  much 
faster. 

6.  Did  the  flagman  give  warning  to  the  plaintiff 's  driver 
not  to  cross  ?  Do  not  believe  that  flagman  raised  his 
hand. 

7.  Did  the  horses  rear  or  bolt  before  or  after  the  engine 
crossed  Elgin  street  ?  After. 

8.  What  caused  the  horses  to  rear  and  bolt?  Fright 
from  engine. 

9.  Was  the  pole -strap  reasonably  fixed  for  the  purpose 
for  which  it  was  used  ?  Yes. 

10.  Is  the  injury  of  which  Dr.  Henderson  complains 
wholly  due  to  mental  shock,  or  is  it  attributable  partly  to 
mental  shock  and  partly  to  shock  caused  by  a  blow  ? 
Partly  from  shock  and  blow. 

At  what  do  you  assess  the  damages  ? 
((x)  In  respect  of  injury  to  horses,  carriage  and  harness  ? 
$380. 

(b)  In  respect  of  personal  injury  resulting  exclusively 
from  mental  shock?  $600. 

(c)  In  respect  of  shock  caused  by  blow  or  blows  ?  $400. 
Upon  these  findings  the  learned  Judge  entered  judgment 

in  the  plaintifi's  favour  for  $780,  items  (a)  and  (c). 

Both  parties  appealed,  the  defendants  contending  that 
they  were  not  liable  at  all,  and  the  plain tift*  contending 
that  he  was  entitled  to  recover  the  damages  for  mental 
shock. 

The  appeal  and  cross-appeal  were  argued  before  Burton,. 
C.  J.  O.,  Maclennan,  Moss,  and  Lister,  JJ.A.,  on  the 
14th  and  loth  of  September,  1898. 

Osier,  Q.C.,  and  Chrysler,  Q.C.,  for  the  defendants.  The 
findings  of  the  jury  were  not  justified  by  the  evidence  and 
should  be  disregarded.    Even  as  they  stand,  however,  the 
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judgment  is  wrong.  It  proceeds  on  the  erroneous  assump-  Argument, 
tion  that  there  was  a  breach  of  some  statutory  duty.  But 
the  statutory  obligation  to  give  warnings  at  highways 
does  not  apply  when  an  engine  is  being  used  as  this  one 
was  on  the  lands  of  the  railway  company  itself,  and  if  the 
company  take  reasonable  precautions  to  prevent  a  collision, 
they  fulfil  their  duty  to  the  public.  They  are  not  respon- 
sible for  injuries  resulting  from  horses  becoming  fright- 
ened at  the  noise  made  by  engines :  Buxton  v.  North 
Eastern  R.  W.  Co.  (1868),  L.  R.  3  Q.  B.  549  ;  Roe  v.  Village 
of  Lucknow  (1893),  21  A.  R.  1 ;  Bimkin  v.  London  and 
North  Western  R.  W.  Go.  (1888),  21  Q.  B.  D.  453  ;  Shoehrink 
v.  Canada  Atlantic  R.  W.  Co.  (1888),  16  O.  R.  515 ;  Casey 
V.  Canadian  Pacific  R.  W.  Co.  (1888),.  15  O.  R.  574;  New 
Brunswick  R.  W  Co.  v.  Vanwart  (1889),  17  S.  C.  R.  35  ; 
Eurdv.  Grand  Trunk  R.  W.  Co.  (1888),  15  A.  R.  58. 

Wallace  Neshitt,  and  Glyn  Osier,  for  the  plaintiff.  There 
is  ample  evidence  to  support  the  findings,  and  the  defendants 
are  liable.  They  neglected  to  give  any  warning  that  the 
engine  was  approaching,  and  such  warning  they  were 
bound  to  give  either  in  the  mode  prescribed  by  the  statute 
or  in  some  equivalent  and  equally  satisfactory  one : 
Rosenherger  v.  Grand  Trunk  R.  W.  Co.  (1884),  9  S.  C.  R. 
311 ;  Hollinger  v.  Canadian  Pacific  R.  W.  Co.  (1893),  20 
A.  R.  244.  The  damages  ought  to  be  increased.  The  jury, 
in  speaking  of  mental  shock,  evidently  mean  illness  result- 
ing from  mental  shock^;  it  is  now  well  known  that  m.ental 
shock  may  cause  illness,  and  the  case  of  Victorian  Railways 
Commissioners  v,  Coultas  (1888),  13  App.  Cas.  222,  does 
not  apply.  It  has,  moreover,  been  disapproved  of  by  the 
Courts  of  Appeal  in  England  and  Ireland  :  Pugh  v,  London, 
Brighton  and  South  Coast  R.  W.  Co.,  [1896]  2  Q.  B.  248  ; 
Wilkinson  v.  Downton,  [1897]  2  Q.  B.  57 ;  Bell  v.  Great 
Northern  R.  W.  Co.  (1890),  26  L.  R.  Ir.  428.  The  distinction 
was  not  drawn  there  between  mental  shock,  strictly  so 
called,  and  mental  shock  causing  physical  injury. 

Osier,  Q.C.,  in  reply. 

57 — VOL.  XXV.  A.R. 
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Judgment.      November  15lh,  1898.    The  judgment  of  the  Court  was 

Moss,      delivered  by 
J.  A. 

Moss,  J.  A.  : — 

The  amonnt  of  damages  awarded  is  not  complained  of 
by  the  defendants  but  the  plaintiff  has  entered  a  cross- 
appeal  in  respect  of  the  damages  on  the  ground  that  the  sum 
of  $600  which  the  jury  assessed  as  damages  in  respect  of 
personal  injury  resulting  exclusively  from  mental  shock, 
should  also  have  been  awarded  to  him. 

Upon  the  findings  and  the  evidence  we  think  we  must, 
following  Rosenberger  v.  Grand  Trunk  R.  W.  Go.  (1882), 
32  C.  R  349,  (1883)  8  A.  R.  482,  and  (1884)  9  S.  C.  R.  311, 
and  Hollinger  v.  Ganadian  Pacifio  R.  W.  Go,  (1892),  21 
O.  R.  705,  and  (1893)  20  A.  R.  244,  hold  the  defendants 
responsible  for  the  accident  of  which  the  plaintiff  com- 
plains. 

It  was  strenuously  contended  that  the  findings  were 
against  the  evidence.  Upon  many  of  the  questions  sub- 
mitted the  evidence  was  conflicting,  and  we  may  appro- 
priately apply  to  it  the  remark  of  my  brother  Osier  in  the 
Rosenberger  case,  32  G.  P.,  at  p.  360,  that  "  the  evidence  on 
these  points,  as  is  usual  in  such  cases,  was  extremely  con- 
tradictory, and  if  the  jury  had  yielded  to  that  of  the 
defendants  one  might  have  felt  that  there  was  greater 
likelihood  of  their  being  right."  But  he  adds  (p.  361) : 
"  The  matter  was  one  entirely  for  them  and  there  is  a  good 
deal  of  evidence  in  support  of  their  conclusion,"  which  is 
also  the  case  in  this  instance.  See,  too,  the  observations 
of  Lords  Cairns,  Selborne,  and  Gordon,  in  Dublin,  WicJdow, 
etc.,  R.  W.  Go.  V.  Slattery  (1878),  3  App.  Gas.  1155. 

The  defendants  did  not  ask  for  or  obtain  a  finding  of 
want  of  reasonable  care  or  skill  in  the  management  of  the 
plaintiff's  horses  or  want  of  proper  caution  in  looking  out 
for  and  guarding  against  the  approach  of  the  engine. 

In  the  Rosenberger  case,  in  the  Supreme  Gourt,  Mr. 
Justice  Gwynne,  by  whom  the  judgment  of  the  Court 
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was  pronounced,  in  dealing  with  the  objection  that  the  Judgmeat. 
defendants'  liability  for  accidents  at  railway  crossings  Moss, 
arising  from  neglect  to  observe  the  statutory  precautions  "J*^* 
as  to  ringing  the  bell  or  sounding  -  the  whistle,  was  con- 
fined to  cases  of  actual  collision,  said  (p.  320):  "  We  entirely 
concur  in  the  opinion  of  the  learned  Judges  of  the  Common 
Pleas  Division  and  of  the  Court  of  Appeal,  *  *  namely, 
that  the  benefit  of  the  104th  section,  chapter  66  of  the  Con- 
solidated Statutes  of  Canada,  is  not  confined  to  the  case  of 
persons  injured  in  person  or  property  by  actual  collision 
with  an  engine  or  train  crossing  a  highway  *  *.  It 
clearly,  as  we  think,  applies  to,  and  must  be  construed  as 
inuring  to  the  benefit  of,  all  persons  who,  using  the  highway 
which  is  crossed  by  a  railway  on  the  level,  receive  damage, 
either  in  their  persons  or  in  their  property,  from  the  neglect 
of  the  railway  company's  serv^ants  in  charge  of  a  train  to 
ring  a  bell  or  sound  a  whistle,  as  they  are  directed  to  do  by 
the  statute,  whether  such  damage  arises  from  collision  or  is 
occasioned  in  any  other  manner  by  the  neglect  referred 
to."  This  view  was  adhered  to  in  Grand  Trunk  R.  W.  Go, 
V.  Sihhald  (1891),  20  S.  C.  R.  259. 

In  the  case  now  in  review  there  is  evidence  of  ob- 
struction of  the  view  of  persons  travelling  southward  in 
the  direction  of  the  tracks  on  the  day  of  the  accident, 
caused  by  sheds  on  the  railway  premises  and  cars  standing 
on  sidings. 

There  was  no  ringing  of  the  bell  or  sounding  of  the 
whistle,  and  the  jury  found  that  the  flagman  failed  to  take 
the  usual  or  any  precautions  for  warning  the  plaintiff  or 
his  driver  of  the  approach  of  the  engine. 

We  have,  in  fact,  a  finding  that  the  defendants  did  not 
take  proper  and  sufficient  or  reasonable  precautions  to 
guard  against  an  accident,  having  regard  to  the  dangerous 
character  of  the  crossing,  and  that  the  failure  to  do  so  led 
to  the  accident :  Bilhee  v.  London,  Brighton,  etc.,  R.  W.  Go. 
(1865),  18  C.  B.  N.  S.  584;  Stapley  v.  London,  Brighton, 
■€tc.,  R.  W.  Go,  (1865),  L.  K  1  Exch.  21 ;  James  v.  Great 
Western  R.  W.  Go.,  noted  in  Skelton  v.  London  and  North- 
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Judgment.  Western  R.  W.  Co,  (1867),  L.  R.  2  C.  P.,  at  p.  634;  Coburn 
Moss,      V.  Great  Northern  R.  W.  Co.  (1891),  8  Times  L.  R  31  (n.). 

If  there  had  been  actual  impact,  or  collision,  the  case 
would  have  been  very  similar  to  these. 

And  Rosenberger's  case  shews  that  impact  is  not  essential 
where  the  cause  of  the  accident  was  the  neglect  of  the 
railway  company  to  observe  proper  precautions. 

Whether  or  not,  under  the  circumstances,  the  defendants 
were  guilty  of  negligence  from  which  the  plaintiff  suffered 
injury  was  proper]}^  for  the  jury,  and  it  was  submitted 
upon  a  charge  of  which  the  defendants  could  not  reason- 
ably complain. 

We  think  that  the  plaintiff  is  entitled  to  retain  the  judg- 
ment entered  in  his  favour. 

The  remaining  question  arises  upon  the  cross-appeal. 

It  was  argued  for  the  plaintiff  that  the  decision  of  the 
Judicial  Committee  in  the  case  of  Victorian  Railways  Com- 
missioners  v.  Coultas  (1888),  13  App.  Cas.  222,  has  not  been 
generally  accepted  as  an  authority,  and  that  this  Court 
should  not  consider  itself  bound  by  it. 

Undoubtedly  it  has  excited  much  comment,  and  in  some 
tribunals  which  have  felt  themselves  at  liberty  to  disregard 
it,  it  has  not  been  adopted. 

It  has  been  pointed  out  that  the  Committee  seems  to 
have  failed  to  distinguish  between  mental  shock  in  the 
sense  of  an  emotion  of  the  intellectual  feelings,  and  ner- 
vous shock  as  expressing  a  physical  disorder  of  the  nervous 
system ;  and  it  has  been  argued  that  nervous  shock  is 
merely  a  natural  and  direct  result  of  any  sudden  and 
violent  terror,  quite  independent  of  the  "  moral"  feelings, 
and  if  the  nature  of  the  occurrence  be  such  as  to  make  the 
terror  not  unreasonable  in  an  ordinary  individual,  damages 
should  be  as  properly  awardable  as  in  a  case  of  bodily  hurt 
from  direct  impact. 

The  considerations  weighing  against  the  decision  and 
the  cases  in  which  it  has  been  discussed  are  noted  in 
Beven  on  Negligence,  2nd  ed.,  p.  67 :  and  see  Parsons'' 
Liability  of  Railway  Companies,  pp.  20-23. 
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Whatever  weight  may  be  or  ought  to  be  given  to  these  Judgment, 
views  by  other  Courts,  it  is  now  incumbent  on  this  Court  to  Moss, 
accept  and  follow  that  case  as  a  decision  of  the  ultimate  "^-^ 
Court  of  Appeal  for  this  country. 

The  evidence  of  the  medical  men  as  to  the  nature  of  the 
nervous  shock  and  its  effect  upon  the  plaintiff  brings  this 
case  fairly  within  the  rule  laid  down  by  the  Judicial  Com- 
mittee, and  we  must  treat  the  matter  as  concluded  so  far 
as  we  are  concerned. 

The  appeal  and  cross-appeal  should  be  dismissed  with 
costs,  with  the  right  of  set-off. 

Appeal  and  cross-appeal  dismissed, 

R.  s.  a 


Baker  v.  Stuart. 

Devolution  of  Estates  Act — Dower — Election — E.  S.  O.  ch.  127,  sec.  4. 

Where  in  the  administration  by  the  Court  of  the  estate  of  an  intestate 
lands  have  been  sold  and  the  purchase  money  paid  into  Court  and  not 
distributed,  the  widow  may,  although  more  than  twelve  months  have 
elapsed  since  the  death  of  her  husband,  elect  to  take  in  lieu  of  dower 
her  distributive  share  under  the  Devolution  of  Estates  Act. 

Judgment  of  Boyd,  C,  29  0.  R.  388,  affirmed. 

This  was  an  appeal  from  the  judgment  of  Boyd,  C,  Statement, 
reported  29  O.  B.  388. 

The  question  was  whether  the  widow  of  an  intestate 
could  elect,  more  than  twelve  months  after  his  death,  to 
take  her  distributive  share  in  lieu  of  dower,  the  intestate's 
lands  having  been  sold  under  the  direction  of  the  Court  in 
administration  proceedings,  and  the  proceeds  being  at  the 
time  in  Court.  The  facts  are  stated  in  the  report  below, 
and  the  line  of  argument  is  there  indicated. 

The  appeal  was  argued  before  Burton,  C.J.O.,  Maclen- 
j^AN,  Moss,  and  Lister,  JJ.A.,  on  the  4th  of  October,  1898. 

J.  H.  Moss,  for  the  appellants. 
JLrmoyyT,  Q.C.,  for  the  respondent. 
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'  Judgment.  November  15th,  1898.    Maclennan,  J.A.  : — 
Maclennai^, 

I  am  of  opinion  that  this  appeal  fails.  Mr.  Moss 
presented  several  ingenious  arguments  in  support  of  his 
contention,  but  I  think  we  can  not  give  effect  to  them  to 
deprive  the  widow  of  her  right  to  elect  between  dower 
and  a  distributive  share  of  the  proceeds  of  the  land.  The 
learned  Master  at  Cornwall  thought  he  was  precluded  by 
the  terms  of  the  judgment  of  reference  from  allowing  an 
election.  That  judgment  was  pronounced  by  way  of  con- 
struing the  testator's  w^ill,  one  contention  before  the  Court 
having  been  that  the  widow  was  put  to  her  election  by 
the  terms  of  the  will  between  her  dower  and  a  bequest 
given  to  her  by  the  third  clause  thereof.  The  Court 
decided  that  question  in  the  widow's  favour ;  and  also 
declared  that  she  was  entitled  to  the  whole  of  the  testator '^^ 
personal  estate,  subject  to  the  payment  of  debts,  funeral 
and  testamentary  expenses,  and  was  also  entitled  to  dower 
in  the  real  estate  whereof  he  died  possessede 

I  think  it  is  perfectly  clear  that  the  judgment  was  not 
intended  to  decide,  and  does  not  in  terms  decide,  anything 
whatever  with  regard  to  the  w^idow's  right  to  elect  to  take 
a  distributive  share  of  the  real  estate  descended  instead  of 
her  dower  therein,  under  the  provisions  of  the  Devolution  of 
Estates  Act.  The  learned  Chancellor  merely  decided  that 
she  was  entitled  to  the  personal  estate  given  to  her  by  the 
will,  and  that  she  could  take  that  and  her  dowser  out  of  the 
land  as  well.  It  was  this  decision  which  gave  her  the 
other  right  of  election  which  is  now  in  question.  If  she 
had  no  right  of  dower  she  could  have  had  no  right  of 
election. 

Another  argument  was  made  by  Mr.  Moss,  that  by  section 
1  of  the  Act  54  Vict.  ch.  18  (0.),  the  widow-  was  impliedly 
limited  to  one  year  from  her  husband's  death  to  make  her 
election  between  her  dower  and  a  distributive  share.  He 
argued  that,  because  unless  a  caution  was  registered  by 
the  executor  or  administrator,  within  a  year,  the  estate 
would  shift  from  the  personal  representative  to  the  heir  or 
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heirs-at-law,  the  widow's  right  to  claim  a  distributive  share  Judgment, 
was  necessarily  extinguished  at  the  end  of  the  same  period.  Maclennan, 
There  is  nothing  express  in  the  section,  nor  any  where  else  ^'^^ 
in  the  statute,  limiting  the  widow's  right  to  make  her  elec- 
tion to  a  year,  and  I  think  it  would  be  a  most  unwarranted 
construction  to  hold  that  she  was  so  limited  by  implication. 
In  many,  if  not  in  most  cases,  a  widow  could  not  make  a 
wise  or  prudent  or  safe  election  within  a  year.  Until 
debts  are  ascertained  and  cleared  it  cannot  be  known 
what  the  amount  or  value  of  a  distributive  share  can  be, 
and  until  that  is  known  an  election  by  the  widow  would 
be  a  farce.  The  Legislature  meant  her  right  of  election  to 
be  of  some  value,  a  right  to  take  what  was  most  for  her 
advantage,  and  if  it  meant  to  limit  it,  as  contended  for, 
would  have  done  so  expressly.  It  is  a  rule  that  the 
Legislature  does  not  take  away  rights  by  mere  implication 
and  here  there  is  as  little  ground  for  any  such  implication 
as  can  well  be  imagined. 

In  the  present  case  there  is  no  difficulty  in  the  way  of 
an  election,  no  inconvenience  or  loss  to  any  one.  The 
estate  is  in  Court,  the  land  having  been  sold,  and  the  sole 
question  is  whether  the  widow  is  to  have  half  absolutely, 
or  the  value  of  a  life  estate  in  one-third. 

I  think  that  the  appeal  should  be  dismissed. 

Moss,  J.A. : — 

The  will  of  the  testator  did  not  expressly  put  the  widow 
to  her  election  between  the  benefits  given  to  her  and  her 
dower,  and  one  of  the  questions  raised  for  determination 
at  the  trial  was  whether  by  implication  she  was  put  to  her 
election. 

The  judgment  pronounced  declared  her  entitled  to  all 
the  testator's  personalty  and  also  to  dower  out  of  his  realty, 
but  it  determined  nothing  adverse  to  the  exercise  by  her 
of  the  right  to  choose  between  her  dower  and  her  share  or 
interest  in  the  testator's  undisposed  of  real  estate,  under 
sec.  4  (1)  and  (2)  of  the  Devolution  of  Estates  Act. 

And  I  do  not  think  there  is  anything  in  the  judgment 
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Judgment,   as  issued  to  prevent  her  from  so  electing.  The  only  question 
Moss,      is  as  to  the  time  within  which  the  election  is  to  be  made. 

Sub-sec.  2  of  sec.  4  enacts  that  a  widow  may  by  deed  or 
instrument  in  writing  elect  to  take  her  interest  in  her 
husband's  undisposed  of  real  estate  in  lieu  of  all  claims  to 
dower.  Further  on  it  provides  that  unless  she  so  elects 
she  shall  not  be  entitled  to  share  under  the  section  in  the 
undisposed  of  real  estate. 

By  sub-section  1  it  is  declared  that  the  property  of  a 
deceased  not  disposed  of  by  deed,  will,  contract,  or  other 
effectual  disposition  shall  be  distributed  as  personal  pro- 
perty not  so  disposed  of  is  thereafter  to  be  distributed. 

The  object  of  the  execution  by  the  widow  of  the  deed  is 
that  she  may  thereby  bring  herself  within  the  latter  pro- 
vision and  prevent  her  exclusion  under  the  concluding 
words  of  sub-section  2. 

No  time  limit  is  expressly  imposed  and  it  does  not  seem 
unreasonable  to  say  that  as  long  as  the  undisposed  of  real 
estate  or  the  proceeds  thereof  in  the  case  of  a  sale  remain 
undistributed  the  widow  may  exercise  the  right  given  to  her. 

She  is  only  required  to  declare  her  election  as  a  con- 
dition precedent  to  participating  in  the  undisposed  of  real 
estate,  and  there  appears  no  good  reason  for  limiting,  in 
all  cases,  the  time  within  which  she  must  make  her 
declaration  to  a  year  from  the  death  of  the  deceased. 

No  doubt  she  may-  as  in  other  cases  of  election  debar 
herself  by  her  acts  and  conduct  from  electing  against  her 
dower,  but  that  is  a  question  to  be  determined  upon  the 
facts  in  the  particular  case. 

In  this  case  the  litigation  rendered  necessary  by  the 
terms  of  the  testator's  will  has  delayed  distribution,  and 
the  property  is  only  now  about  to  be  distributed.  But 
before  that  has  been  done  the  widow  has  declared  her 
election,  and  I  think  she  has  done  so  in  good  time. 

Burton,  C.J.O.,  and  Lister,  J.A.,  concurred. 

Appeal  dismissed. 
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Hesketh  v.  The  City  of  Toronto. 

Municipal  Corporations — Fire  Department — Negligence — Damages. 

Though  municipal  corporations  are  not  bound  by  law  to  establish  and 
manage  a  fire  department,  yet  if  they  do  so  they  are  liable  for  injuries 
caused  by  the  negligence  of  the  servants  employed  by  them  therein 
while  in  the  performance  of  their  duties. 

Seymour  v.  Toionship  of  Maidstone  (1897),  24  A.  R.  370,  distinguished. 

Judgment  of  Armour,  C.J.,  affirmed. 

This  was  an  appeal  by  the  defendants  from  the  judg-  Statement, 
ment  of  Armour,  C.  J. 

The  plaintiff  was  the  mother  of  a  boy  named  Percy 
Hesketh,  and  brought  the  action  to  recover  damages  for 
his  death.  While  he  was  standing  in  a  public  street,  in  the 
city  of  Toronto,  looking  at  a  burning  building,  he  was 
knocked  down  and  killed  by  the  runaway  horses  of  one  of 
the  steam  fire  engines. 

The  action  was  tried  at  Toronto,  on  the  29th  of  March, 
1898,  before  Armour,  C.  J.,  and  a  jury,  who,  on  very  con- 
flicting evidence,  found  a  verdict  in  the  plaintiff's  favour 
for  $1,000,  her  successful  contention  being  that  the  horses 
had  not  been  kept  under  proper  control. 

The  appeal  was  argued  before  Burton,  C.  J.  O.,  Osler, 
Maclennan,  Moss,  and  Lister,  J  J.  A.,  on  the  14th  of  Octo- 
ber, 1898. 

Fullerton,  Q.  C,  and  W.  G.  Ghisholm;  for  the  appellants. 
There  was  in  fact  no  negligence,  and  the  verdict  was  per- 
verse. Even  if  there  was  negligence,  the  city  is  not  liable. 
There  is  no  obligation  to  organize  and  maintain  a  fire 
brigade.  Protection  from  fire  is  a  function  of  the  public 
government,  and  in  affording  that  protection  the  city  act 
as  a  representative  of  the  public  government  and  incur  no 
liability  by  reason  of  the  negligence  of  the  officers  selected 
by  it:  Atkinson  Y.Newcastle  Water  Works  Co.  (1877),  2 
Exch.  D.  441 ;  Cowley  v.  Neivmarkei  Local  Board,  [1892] 
A.  C.  345  ;  Pictow  v.  Geldert,  [1893]  A.  C.  524. 
58 — VOL.  XXV.  a.r. 
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Argument  George  Wilkie,  for  the  respondent.  The  jury's  finding 
on  conflicting  evidence  cannot  be  disturbed,  and  the  legal 
objection  is  not  tenable.  The  fire  brigade  is  organized  and 
maintained  by  the  city,  and  the  city  has  the  power  of 
appointment  and  dismissal.  This  is  the  test  of  liability. 
Having  voluntarily  assumed  the  duty  which  the  statute 
permits  them  to  assume,  they  are  liable  for  any  misfea- 
sance :  Whitehouse  v.  Fellowes  (1861),  10  C.  B.  N.  S.  765  ; 
Sanitary  Commissioners  of  Gibraltar  v.  Orfila  (1890),  15 
App.  Cas.  400  ;  Mersey  Docks  Trustees  v.  Gibhs  (1866),  L. 
Kr.  1  H.  L.  93 ;  Gilbert  v.  Corporation  of  Trinity  House 
(1886),  17  Q.  B.  D.  795.  Liability  of  this  kind  was  imposed 
in  Joyce  v.  Metropolitan  Board  of  Works  (1881),  44  L.  T. 
N.  S.  811,  under  very  much  the  same  statutory  provisions. 

Fullerton,  Q.  C,  in  reply.  In  the  Joyce  case  this  objec- 
tion was' not  raised. 

November  15th,  1898.    Burton,  C.  J.  O.  :— 

The  question  of  negligence  was  submitted  to  the  jury  in 
a  way  of  which  the  defendants  had  no  reason  to  complain, 
and  did  not  complain,  and  in  all  probability  there  would 
be  a  similar  verdict  if  the  case  were  submitted  to  another 
jury.  The  only  point  I  have  thought  it  necessary  to  con- 
sider is  the  question  of  the  liability  of  the  corporation  for 
the  acts  or  neglect  of  the  firemen  under  the  facts  in 
evidence. 

In  this  Province  the  Legislature  has  created  the  inhabi- 
tants of  every  city  'into  a  corporation,  with  authority  in 
their  corporate  capacity  to  exercise  certain  specified  powers 
of  legislation  and  regulation  with  respect  to  these  local 
and  internal  concerns,  and  so  far  as  these  powers  are 
granted  for  public  purposes  exclusively  they  belong  to  this 
corporate  body  in  its  public  or  municipal  character,  and  no 
action  is  maintainable  against  them,  unless  specially  given 
by  statute,  but  if  the  Legislature,  in  addition  to  these 
powers,  had  chosen  to  confer  upon  them  power  to  carry  ort 
gas  or  water  works  for  private  gain  these  powers  would  ba 
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regarded  as  entirely  distinct  and  separate  from  those  apper-  Judgment, 
taining  to  the  defendants  as  a  municipal  body,  and  c^iiodd  Burton 
such  powers  and  their  exercise  they  would  be  regarded  as  C.J.O 
a  private  company  and  subject  to  the  responsibilities 
attaching  to  that  class  of  institutions. 

In  other  words,  whilst  no  private  action  would  lie 
against  a  municipal  corporation  for  damages  sustained  by 
reason  of  its  neglect  to  perform  a  public  duty,  it  would  be 
civilly  liable  for  damages  resulting  from  acts  done  in  what 
is  sometimes  called  its  private  character  ;  that  is  in  the 
management  of  property  and  rights  which  it  has  volun- 
tarily assumed  for  its  own  advantage  or  profit  as  a  corpor- 
ation, although  enuring  ultimately  to  the  benefit  of  its 
citizens. 

But  there  is  a  third  class  of  cases  in  which  the  city  has 
no  particular  interest,  and  from  which  it  derives  no  special 
benefit  or  advantage  in  its  corporate  capacity,  as  in  this 
case,  where  the  injury  resulted  from  the  alleged  negligence 
of  members  of  the  fire  department,  upon  which  there  may 
be,  and  has  been  in  the  neighbouring  States,  a  wide  diver- 
gence of  opinion.  I  may  say  at  once  that,  in  my  opinion, 
if  there  was  a  duty  or  obligation  cast  upon  the  council  to 
form  such  a  department,  even  though  the  members  might 
be  appointed  by  the  city  council  and  paid  by  them,  and 
liable  also  to  dismissal  by  them,  they  could  not  be  regarded 
as  servants,  or  agents,  for  whose  negligence,  or  want  of 
skill,  in  the  performance  of  their  duties  the  corporation 
could  be  made  liable,  but  in  such  case  they  would  be  acting 
as  officers  of  the  city  charged  with  the  performance  of  a 
certain  public  duty,  and  no  action  would  lie  against 
the  city  for  their  negligence  whilst  acting  in  the  perform- 
ance of  these  duties. 

In  the  present  case  there  is  no  legislation  creating  separ- 
ate officials  with  specified  duties  as  a  fire  department.  The 
city  may  in  its  discretion  pass  by-laws  for  appointing  fire 
wardens,  fire  engineers  and  firemen,  and  for  promoting, 
establishicg  and  regulating  fire  companies.  What  it  has 
done  is  to  assume  the  control  of  a  fire  department,  appoint- 
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Judgment,  ing  the  members,  paying  them,  and  controlling  them  by 
Burton,    certain  regulations,  with  the  right  to  dismiss  them,  and 
C.J.O.     furnishing  them  with  the  engines  and  other  appliances 
necessary  for  the  extinguishing  of  fires. 

I  quite  concede  that  if  they  had  rendered  aid  merely  to 
voluntary  fire  companies  the  relation  of  master  and 
servant,  or  even  that  of  principal  and  agent,  would  not 
necessarily  have  been  created,  but  that  is  not  what  has 
been  done  ;  I  am  unable  to  say  that  the  learned  Chief 
Justice  has  not  come  to  the  right  conclusion  when  he 
holds  that  these  men  were  the  mere  servants  of  the  cor- 
poration, and  that  the  doctrine  of  respondeat  superior 
applies,  so  that  his  judgment  should  be  affirmed. 

OSLER,  J.  A. : — 

This  case  does  not  appear  to  me  to  present  any  feature 
of  special  difficulty,  although  the  point  of  law  raised  by 
the  defendants  is  no  doubt  an  important  one. 

The  action  is  brought  under  the  Fatal  Accidents  Act, 
K  S.  O.  ch.  166,  for  the  loss  sustained  by  the  plaintiff 
in  the  death  of  her  son,  which  was  caused,  as  it  is  alleged, 
by  the  negligence  of  the  defendants'  servants  in  managing 
a  steam  fire  engine,  the  property  of  the  defendants.  Apart 
from  the  question  w^hether  there  was  any  evidence  of  neg- 
ligence for  the  jury,  the  defence  relied  upon  is  thus  stated 
in  the  2nd,  3rd  and  4th  reasons  of  appeal. 

2nd,  3rd. — There  is  no  duty  imposed  upon  the  corpora- 
tion of  Toronto  to  maintain  a  fire  department  or  appar- 
atus, but  what  is  done  by  them  is  a  voluntary  act  in  aid  of 
the  protection  of  property  under  the  permission  of  the 
statute,  in  which  case  there  is  no  liability  other  than  is 
imposed  by  this  statute. 

4th. — The  protection  of  property  is  a  governmental  and 
not  a  municipal  function,  and  in  performing  such  function 
under  statutory  authority  the  corporation  is  no  more  liable 
than  the  Government  would  be. 

The  Municipal  Act,  R.  S.  O.  ch.  223,  sec.  537,  sub- 
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sec.  6,  enacts  that  by-laws  may  be  passed  by  the  councils  of  Judgment, 
cities,  towns  and  villages  "  for  appointing  fire  wardens,  fire  Oslkr, 
engineers  and  firemen,  and  for  promoting,  establishing, 
and  regulating  fire  companies,  hook  and  ladder  companies, 
and  property  saving  companies." 

Section  542  empowers  councils  to  pass  by-laws  imposing 
regulations  of  various  kinds,  and  appointing  officers  who 
may  see  to  their  enforcement,  relating  to  the  protection  of 
property  from  fire. 

These  are  the  only  clauses  of  the  Act  the  defendants 
rely  upon. 

Section  543  may  be  referred  to,  which  gives  the  council 
power  to  contract  for  a  supply  of  water  within  the  municip- 
ality "  for  fire  purposes  and  other  public  uses,"  from 
hydrants  and  otherwise  as  may  be  deemed  advisable  ;  and 
for  renting  hydrants,  and  for  purchasing  or  renting  "  fire 
apparatus  of  any  kind  and  fire  appliances  and  appurtenances 
belonging  thereto  respectively." 

A  by-law  of  the  defendants  provides  that  the  standing 
committee  on  fire  and  light  shall  have  the  management 
and  control  of  the  fire  department,  and  shall  have  full 
power  and  authority  over  its  organization  and  government, 
and  shall  have  control  of  the  buildings,  engine  houses, 
engines,  hose,  hose  carts,  trucks,  ladders,  horses,  apparatus, 
equipment,  telegraph  alarms  and  line,  and  all  other  pro- 
perty and  furniture  belonging  to  the  department.  Clause  3 
provides  that  the  fire  department  shall  consist  of  certain 
specified  officials,  and  such  other  officers  and  members  as 
may  from  time  to  time  be  appointed  by  the  standing  com- 
mittee on  fire  and  light,  and  approved  of  by  the  council. 
Clauses  6  and  7  provide  that  the  chief  of  the  department 
shall  be  appointed,  and  his  salary  fixed,  by  the  council, 
and  that  all  other  officers  and  members  shall  be  appointed 
by,  and  may  be  removed  by,  the  committee,  by  whom  also 
their  salary  may  be  fixed,  subject  to  the  approval  of  the 
council.  Clause  17.  Until  the  council  shall  have  pur- 
chased a  sufficient  number  of  horses  to  draw  the  engines 
and  other  apparatus  to  and  from  fires,  they  may  contract 
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Judgment.  for  securing  the  services  of  such  good  and  efficient  horses 
OsLER,  Sbud  drivers  as  they  may  consider  necessary  for  hauling 
and  driving  the  engines  and  other  apparatus,"  etc.  18. 
The  whole  apparatus  and  management  shall  be  under  the 
direction  of  the  chief  of  the  department,  subject  to  the 
instruction  of  the  committee,  and  at  every  fire  the  chief, 
or  in  his  absence  the  senior  officer  present,  shall  have  sole 
control  over  all  engines,  property,  members  and  officers 
of  the  department. 

Rules  for  the  organization  and  management  of  the 
department  were  made  by  the  defendants'  council,  inter 
alia  rules  for  the  conduct  of  the  engineers  and  the 
appointment  of  drivers. 

It  was  admitted  that  the  engine  and  horses  which 
caused  the  accident  in  question  were  the  property  of  the 
defendants. 

Whether  the  by-law,  parts  of  which  I  have  extracted, 
is  such  a  by-law  as  is  contemplated  by  the  6th  sub-sec- 
tion of  section  537,  may  admit  of  question.  Its  effect 
seems  to  be  that  instead  of  appointing  and  establishing 
the  officers  and  fire  companies  as  officers  and  companies 
acting  independently  of  the  corporation,  though  they  may 
be  appointed  and  regulated  and  even  paid  by  them,  the 
council  assumes,  through  its  committee,  the  whole  manage- 
ment and  direct  control  of  a  fire  department  as  a  part  of 
the  affairs  and  business  of  the  corporation,  the  officers  and 
men  employed  being  their  officers  and  servants,  appointed 
and  removable  at  pleasure,  and  the  fire  engines  and 
other  apparatus  being  their  property,  managed  and  used 
by  their  servants  under  their  direction. 

The  contention  of  the  defendants  is  that  as  the  estab- 
lishment and  maintenance  of  the  fire  department  was 
voluntary  on  their  part — something  which  they  were  by 
statute  permitted,  though  not  bound,  to  do — they  are  not 
liable  for  the  negligence  of  those  employed  by  them  ;  and 
secondly,  that  in  relation  to  such  a  department  they  are 
merely  servants  of  and  acting  for  the  benefit  of  the  public 
in  the  same  sense  that  a  public  officer  who  has  the  man- 
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^gement  o£  some  branch  of  the  Government  business  is  a  Jadgment. 
servant  of  the  Government,  and  who  as  such  is  not  respon-  Osubr, 
sibie  for  the  negligence  or  default  of  those  in  the  same 
employment  as  himself. 

It  appears  to  me  that  neither  of  these  contentions  is  for 
a  moment  maintainable.  Having  regard  to  our  system  of 
municipal  institutions  and  the  power  devolved  by  the 
Legislature  upon  municipal  corporations,  they  place  these 
bodies  upon  much  too  Jofty  a  plane.  While  each  such 
corporation  within  its  own  limits,  and  to  the  extent  of  its 
legislative  powers,  may  be  said  in  a  sense  to  be  itself  the 
public,  yet  it  is  not  a  department  of  the  general  govern- 
ment, a  principal  which  cannot  be  sued,  but  a  corporation 
capable  of  being  sued  as  such,  a  principal  against  which 
recourse  may  be  had  by  action  for  breach  of  duty  where  a 
duty  or  obligation  is  attached  to  or  imposed  upon  it,  or 
implied  by  law,  just  as  any  other  corporation  or  a  private 
person  may  be  sued  under  similar  circumstances.  As  is 
said  by  Blackburn,  J.,  in  Mersey  Docks  Trustees  v.  Gihhs 
(1866),  L.  R.  1  H.  L.  93,  at  p.  110 :  "  In  the  absence  of  some- 
thing to  shew  a  contrary  intention,  the  Legislature  intends 
that  the  body,  the  creature  of  the  statute,  shall  have 
the  same  duties,  and  that  its  funds  shall  be  rendered  sub- 
ject to  the  same  liabilities  as  the  general  law  would  impose 
on  a  private  person  doing  the  same  things." 

And  this,  as  the  same  case  shews,  is  quite  independent 
of  whether  the  corporation  derive  any  benefit  or  profit 
from  the  works  they  have  undertaken,  as,  for  example,  in 
the  case  of  gas  or  water  works,  or  whether  they  carry  them 
on  simply  for  a  public  purpose  or  the  public  benefit  with- 
out profit.  In  Foreman  v.  Mayor  of  Canterbury  (1871),  L. 
R.  6  Q.  B.  214,  an  action  against  a  local  board  of  health  for 
negligence  of  their  servants  in  leaving  a  heap  of  stones  on  a 
public  way  unguarded,  the  same  learned  Judge,  referring  to 
the  case  just  cited,  said  that  it  was  there  decided  that  a 
public  body  like  the  local  board  of  health  were  answerable 
for  the  negligence  of  their  servants  just  as  if  they  were 
a-cting  as  the  servants  of  a  private  person  and  not  for  a 
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Judgment,  corporation  incorporated  for  a  public  purpose.  The  rule  and 
OsLEK,  the  exception  are  thus  stated  in  Dillon  on  Municipal  Corpo- 
'^'^  rations,  4th  ed.,  sec.  974:  "On  general  principles  it  is 
necessary,  in  order  to  make  a  municipal  corporation 
impliedly  liable  on  the  maxim  respondeat  superior  for  the 
wrongful  act  or  neglect  of  an  officer,  that  it  be  shewn  that 
the  officer  was  its  officer,  either  generally  or  as  respects  the 
particular  wrong  complained  of,  and  not  an  independent 
.  public  officer ;  and,  also,  that  the  wrong  was  done  by  such 
officer  while  in  the  legitimate  exercise  of  some  duty 
of  a  corporate  nature  which  was  devolved  on  him 
by  law  or  by  the  direction  or  authority  of  the  cor- 
poration." And  again  :  "  If  the  duty,  though  devolved 
by  law  upon  an  officer  elected  or  appointed  by  the 
corporation,  is  not  a  corporate  duty,  the  officers  of  the 
corporation  performing  it  do  not  act  for  the  corporation, 
and  hence  the  corporation,  unless  expressly  declared  to  be 
so  by  statute,  are  not  liable  for  the  omission  to  perform  it 
or  for  the  manner  in  which  it  is  performed."  There  is 
nothing  in  our  Municipal  Act  that  I  am  aware  of  which 
exempts  a  municipal  corporation  from  liability  where,  as 
in  the  case  at  bar,  the  persons  whose  negligence  is  com- 
plained of  are  the  servants  of  the  corporation  and  not 
independent  officers  fulfilling  duties  imposed  upon  them 
by  statute,  not  being  duties  of  or  assumed  by  the  corpora- 
tion, and  not  subject  to  the  control  or  direction  of  the  cor- 
poration, though  they  may  have  been  appointed  by  the 
corporation,  as  in  the  case  of  the  engineer  acting  under  the 
Ditches  and  Watercourses  Act  in  Seymour  v.  Township 
of  Maidstone  (1897),  24  A.  R.  370. 

These  considerations  seem  to  me  sufficient  to  dispose  of 
both  of  the  objections  urged  on  behalf  of  the  defendants. 
The  council  are  not  bound  to  maintain  a  lire  department, 
or  to  assume  the  dut}^  of  managing  one  as  part  of  the  work 
of  the  corporation.  Neither  are  they  bound  to  construct 
and  establish  sewers,  or  water  or  gas  works.  But  if  they 
do,  it  is  clear  that  the  law  imposes  upon  them  the  obliga- 
tion to  use  reasonable  care  that  no  unnecessary  damage  ba 
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done.  I  do  not  see  how  they  are  in  a  different  position  Judgment, 
in  regard  to  their  fire  department.  They  have  chosen  to  qs^eb" 
create  it  by  by-law  and  to  provide  for  the  carrying  it  on  J.A. 
by  themselves  through  the  medium  of  a  committee  of 
their  council  and  of  ofiicers  and  servants  appointed  by 
themselves  or  the  committee.  The  apparatus  which  is 
used  and  the  servants  who  manage  it  are  theirs,  and 
the  negligence  of  the  latter  in  the  course  of  their  employ- 
ment is  therefore  the  negligence  of  the  defendants.  The 
fact  that  the  work  is  undertaken  by  them  for  public  con- 
venience and  not  for  profit  makes,  as  I  have  said,  no 
difference.  If  they  volunteer  to  undertake  it  they  are 
bound  to  see  that  they  do  not,  by  the  negligent  acts  of 
their  servants,  inflict  injury  upon  those  whose  situation 
calls  for  the  exercise  of  reasonable  care.  That  this  is  the 
legal  position  in  which  the  defendants  stand  I  regard  as 
established  by  the  authorities  I  have  referred  to,  to  which 
may  be  added  Gilbert  v.  Corporation  of  Trinity  House 
(1886),  17  Q.  B.  D.  795  ;  Winch  v.  Conservators  of  the 
Thames  (1874),  L.  R.  9  C.  P.  378  ;  Sanitary  ComwAssioners 
of  Gibraltar  v.  Orjlla  (1890),  15  App.  Cas.  400 ;  Garfield  v. 
City  of  Toronto  (1895),  22  A.  E.  128 ;  JVoble  v.  City  of 
Toronto  (1882),  46  U.C.  R.  519. 

On  the  question  of  negligence,  while  I  was  much  im- 
pressed by  Mr.  Fullerton's  able  argument,  it  is  impossible 
to  interfere  with  the  verdict  of  the  jury.  It  was  for  them 
to  say  whether  under  all  the  circumstances  the  recollec- 
tions and  impressions  of  the  plaintiff's  witnesses  were  not 
more  accurate  and  reliable  than  those  of  the  witnesses  for 
the  defendants. 

I  am  of  opinion  that  the  appeal  should  be  dismissed. 

Maclennan,  Moss,  and  Lister,  JJ.A.,  concurred. 

Appeal  dismissed. 

R.  S.  C. 
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Miles  v.  Ankatell. 

Fixtures — Mortgagor  and  Mortgagee —  Wooden  Building. 

A  small  building  of  thin  board,  lathed  and  plastered  inside,  and  divided  ' 
into  three  rooms,  resting  by  its  own  weight  on  loose  bricks  laid  on  the 
soil,  built  for  and  used  at  first  as  a  booth  or  shop  and  then  for  a  time  as  a 
dwelling  house,  was  held  to  be  a  fixture  in  an  action  by  the  mortgagee  of 
the  land,  although  the  building  was  placed  on  the  land,  after  the  mort- 
gage was  made,  by  the  mortgagor's  husband  who  swore  that  it  was 
placed  on  the  land  without  any  intention  of  leaving  it  there  perma- 
nently. 

Judgment  of  a  Divisional  Court,  29  0.  R.  21,  reversed. 

Statement.      This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  a  Divisional  Court,  reported  29  O.  R  21. 

The  question  was  whether,  as  claimed  by  a  mortgagee  of 
certain  land,  a  small  wooden  building  placed  on  the  land 
after  the  making  of  the  mortgage  was  a  fixture  and  subject 
to  the  mortgage.    The  facts  are  stated  in  the  report  below. 

The  appeal  was  argued  before  Burton,  C.  J.  0.,  Osler, 
Maclennan,  Moss,  and  Lister,  J  J.  A.,  on  the  21st  and 
^  22nd  of  September,  1898. 

J.  Bichnell,  for  the  appellant.  Evidence  of  the  intention 
of  the  parties  at  the  time  the  building  was  placed  on  the 
land  was  not  admissible  :  Hobson  v.  Gorringe,  [1897]  1  Ch. 
182,  but  even  if  admitted  it  does  not  prove  that  this  build- 
ing was  a  mere  chattel.  A  very  important  fact  is  that  the 
building  was  erected  on  the  land  ;  not  made  elsewhere  and 
then  brought  to  the  land,  and  it  is  not  readily  removable. 
Wiltshear  v.  Cottrell  (1853),  1  E.  &  B.  674,  is  relied  on 
in  the  judgment  below,  but  that  case  does  not  apply.  The 
building  in  question  there  was  brought  to  the  land  and 
was  standing  on  it  by  its  own  weight;  it  was  merely  a 
contrivance  for  the  convenience  of  the  tenant,  and  movable 
from  place  to  place.  The  case  is  referred  to  in  Bunnell  v. 
Tupper  (1853),  10  U.  C.  R.  414,  and  the  distinction  between 
such  a  contrivance  and  a  building  strictly  so  called  is 
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pointed  out.  The  test  there  suggested  is  whether  the  Argument, 
building  is  put  up  as  incident  to  the  enjoyment  of  the 
land,  and  that  was  clearly  the  purpose  in  view  here.  In 
Bald  V.  Hagar  (1860),  9  C.  P.  382,  the  same  view  is  taken, 
and  a  building  resting  on  posts  was  held  to  be  part  of  the 
land.  In  Phillips  v.  Grand  River  Fa,rmers'  Mutual  Fire 
Insurance  Go.  (1881),  46  U.  C.  R.  SS^,  many  of  the  author- 
ities are  considered,  and  the  same  result  arrived  at.  While 
impossibility  of  removal  without  injury  to  the  freehold  is 
not  the  test,  the  fact  is  of  importance  in  deciding  the 
question :  Glimie  v.  Wood  (1868),  L.  R.  3  EkcL  257  ;  ,(1^69) 
L.  R.  4  Exch.  328. 

W.  J.  Glark,  and  G.  H.  Galbraith,  for  the  respondent. 
Whether  the  building  is  or  is  not  a  fixture  is  a  question  of 
fact,  and  on  the  evidence  it  is  clear  that  it  was  put  up  for 
temporar}^  use  and  not  with  the  intention  of  making  it 
part  of  the  freehold.  There  was  no  foundation,  and  no 
affixing  to  the  soil ;  it  was  merely  a  large  box  resting  on 
the  ground. 

J.  Bicknell,  in  reply. 

November  15th,  1898.    The  judgment  of  the  Court  was 
•delivered  by 

OSLER,  J.  A. : — 

The  point  is  whether,  as  between  the  plaintifi",  a  mort- 
gagee in  fee  of  the  land,  and  the  defendant  Wm.  Ankatell, 
-a  stranger,  the  structure  erected  by  the  latter  on  the  land, 
subsequent  to  the  mortgage,  and  without  the  consent  or 
knowledge  of  the  mortgagee,  is,  or  is  not,  a  fixture,  and 
removable  by  the  defendant  who  claims  to  be  the  owner  of 
it.  It  is  thus  described  in  the  evidence :  "A  small  wooden 
building,  built  up  against  the  house  to  the  east  (which  is 
also  on  the  land  mortgaged)  and  partly  to  the  next  house 
on  the  west,  coming  out  to  the  street  line  in  front.  It  has 
been  sunk  down  in  the  ground  a  little  excepting  in  front. 
There  are  boards  round  the  bottom,  so  that  you  cannot  tell 
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Judgment,  whether  it  is  on  posts  or  just  lying  on  the  ground. 
OsLER,  Q.  Any  excavation  made  ?  A.  In  the  back  they  have  dug 
■^•A  it  out  some  in  order  to  make  it  level,  I  suppose.  There  are 
three  rooms  in  it,  no  upstairs,  just  one  storey  :  flat  roof,  the 
back  part  would  be  a  small  place  covered  with  shingles : 
did  not  see  the  roof  of  the  other,  but  would  say  it  is 
covered  with  gravel :  clapboard ed  on  the  outside  and  of 
Very  flimsy  or  the  lightest  possible  construction.  If 
removed  there  would  probably  have  to  be  some  filling  in 
done  afterwards,  eight  or  ten  inches  or  a  foot  in  depth, 
there  is  some  banking  in  front." 

For  the  defence  an  architect  said  that  the  structure 
appeared  to  have  been  built  in  three  separate  pieces,  no 
two  exactly  alike,  just  laid  on  the  ground  ;  that  he  had  a 
man  dig  underneath  and  he  could  find  no  foundation ;  that 
the  cost  of  it  would  be  about  $150  ;  that  it  was  no  improve- 
ment to  the  property  and  spoiled  the  adjoining  house. 
The  defendant  said  that  he  put  up  the  building  with  the  con- 
sent of  his  wife,  the  co-defendant,  the  mortgagor,  for  the  pur- 
pose of  a  store,  and  that  as  the  store  did  not  "  go,"  he  turned 
it  into  a  dwelling  house.  He  had  permission  to  put  up  a 
light  building  there  just  to  try  it  and  see  what  could  be 
done  with  it,  a  building  of  his  own  which  she  agreed  he 
might  remove  if  he  could  not  make  it  "  go  "  as  a  store.  He 
kept  store  in  it  some  time  and  it  was  afterwards  rented  by 
the  mortofagfor  as  a  dwelling^  house. 

Had  the  structure  in  question  been  erected  by  the 
mortgagor,  whether  before  or  after  the  mortgage,  it  would, 
I  apprehend,  have  been  difficult  for  her,  in  the  absence  of 
any  consent,  express  or  implied,  by  the  mortgagee  that  it 
should  be  removable,  to  have  successfu^y  asserted  against 
him  that  it  had  not  become  part  and  parcel  of  the  mortgaged 
land.  As  against  a  stranger  the  mortgagee  cannot  be  in 
a  worse  position.  The  building  was  erected  on  the  land 
for  the  purpose  of  being  used  there  as  a  shop  and 
capable  of  being  used,  as  it  was  afterwards  rented  and 
used,  as  a  dwelling  house.  Such  a  structure,  even  though 
attached  to  the  land  no  otherwise  than  by  its  own 
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weight,  is  necessarily  looked  at  from  a  somewhat  different  Judgment, 
point  of  view  as  regards  the  question  of  annexation  to  the  Oslek, 
land  than  a  piece  of  machinery  or  other  weighty  article, 
which  is  itself  constructed  as  a  mere  distinct  chattel  capable 
of  being  removed  from  one  building  or  parcel  of  land  to 
another  for  use  in  a  mill  or  factory  or  other  building. 

The  agreement  between  the  defendants  that  the  building 
should  remain  a  chattel  cannot  prevent  it  from  becoming 
a  part  of  the  freehold,  nor  is  that  a  circumstance  from 
which  it  is  permissible  as  against  the  mortgagee  to  infer  a 
contrary  intention.    "  The  circumstance  to  shew  intention 
is  the  degree  and  object  of  the  annexation  which  is  in  itself 
apparent,  and  thus  manifested  the  intention  : "  Hohson  v. 
Gorringe,  [1897]  1  Ch.  182,  at  p.  193.    Here,  so  far  as  the 
thing  itself  is  concerned,  the  circumstances  which  are 
apparent  to  shew  intention  to  make  it  part  of  the  land  are 
its  very  nature,  and  the  uses  for  which  it  appears  to  be 
designed.    It  is  placed  on  the  land — built  there — for  the 
better  use  and  enjoj^ment  of  the  land,  and  apart  from  the 
land  is  of  little  or  no  value  except  as  so  much  lumber  or 
boards.   In  this  instance  it  may  be  said  to  rest  on  the  land 
by  its  own  weight  in  the  sense  that  it  is  not  fastened  by 
mortar,  etc.,  to  any  foundation  and  has  no  other  foundation 
than  the  earth,  yet  it  was  fitted,  as  it  were,  to  the  soil,  and 
ior  that  purpose  a  slight,  it  may  be  said,  a  very  slight,  dis- 
turbance of  the  soil  was  necessary,  and  in  the  event  of  its 
removal  a.  similar  disturbance  would  be  necessary  in  order 
to  restore  it  to  its  original  condition.    If  that,  in  the  case 
of  such  a  building,  were  necessary  to  confer  upon  it  the 
character  of  a  fixture,  I  think  it  is  found  here,  and,  there- 
fore, that  the  appeal  should  be  allowed  and  the  judgment 
of   the  trial  Judge   restored.     I  refer   to  Holland  v. 
Hodgson  (1872),  L.  R.  7  C.  P.  328 ;  Wiltshear  v.  Cottrell 
(1853),  1  E.  &;  B.  674  ;  Haggert  v.  Town  of  Brampton 
<1897),28S.  C.  R.  174;  Bald  v.  Hagar  (I860),  9  C.  P.  382. 

Appeal  allowed. 


R,  S.  C. 
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City  of  Kingston  v.  Kingston,  Portsmouth  and 
Cataraqui  Electric  Railway  Company. 

Street  Railways — Contract — Running  Gars — Specific  Performance — 
Injunction — Mandamus. 

The  Court  will  not  order  specific  performance  of  an  agreement  by  an 
electric  railway  company  to  run  its  cars  on  certain  streets  at  certain 
hours  and  with  certain  officers,  as  the  Court  cannot  oversee  the  carrying 
out  of  the  judgment  if  granted. 

Nor  will  the  Court  grant  an  injunction  restraining  the  company  from 
carrying  cut  such  an  agreement  to  the  extent  to  which  they  are  willing 
to  carry  it  out  unless  and  until  they  carry  it  out  in  toto,  as  this  would 
also  involve  the  same  minute  supervision. 

Nor  will  the  Court  direct  in  an  action  the  issue  of  a  writ  of  mandamus,, 
where  the  duty  to  be  fulfilled  arises  out  of  an  agreement  of  this  kind 
the  performance  of  which  in  specie  is  not  deemed  enforceable  by  the 
Court. 

Semble,  a  prerogative  writ  of  mandamus  cannot  be  granted  in  an 
action  but  only  on  motion,  but  even  if  it  can  be  granted  in  an  action  it 
will  not  be  granted  to  enforce  private  rights  arising  under  an  agree- 
ment. 

Judgment  of  Street,  J.,  28  0.  R.  399,  affirmed,  Maclennan,  J. A., 
dissenting. 

Statement.       This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  Street,  J.,  reported  28  O.  399. 

The  defendants  had  entered  into  an  agreement  with  the 
plaintiffs  to  construct  and  operate  a  street  railway  in  the 
city  of  Kingston,  and  the  action  was  brought  for  a  man- 
damus commanding  the'defendants  to  run  the  cars  on  cer- 
tain streets ;  or  for  an  order  for  the  specific  performance 
of  the  agreement  with  respect  to  these  streets  ;  or  for  an 
injunction  restraining  the  defendants  from  operating  the 
railway  in  part.  The  facts  are  stated  in  the  report  below. 
Street,  J.,  held  that  a  judgment  in  the  terms  asked  for 
could  not  be  enforced  without  the  minute  supervision 
which  the  Court  could  not  give,  and  therefore  dismissed 
the  action. 

The  appeal  was  argued  before  OsLER,  Maclennan,  and 
Moss,  JJ.A.,  on  the  30th  and  31st  of  March,  1898. 

Robinson,  Q.C.,  and  D.  M.  Mclntyre,  for  the  appellants. 
This  case  does  not  fall  within  the  class  of  cases  in  which 
specific  performance  of  an  agreement  has  been  refused 
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because  of  the  impossibility  of  exercising  the  necessary  Argument, 
supervision.  Here  no  question  can  arise  as  to  performance 
or  non-performance ;  there  is  nothing  left  open  for  opinion 
or  degree ;  certain  things  must  be  done  at  certain  times 
and  in  certain  ways,  and  specific  performance  ought  to  be 
adjudged,  damages  not  being  an  adequate  remedy  :  Fry  on 
Specific  Performance,  3rd  ed.,  p.  46;  Township  of  Wallace  v. 
Great  Western  R.  W.  Go.  (1877),  25  Gr.  86  ;  (1878)  3  A.  R. 
44 ;  Greene  v.  West  Cheshire  M.  W.  Co.  (1871),  L.  R.  13  Eq. 
44;  Wilson  v.  Furness  R.  W.  Go.  (1869),  L.  R.  9  Eq.  28.  At 
any  rate  an  injunction  should  be  granted  restraining  the 
defendants  from  running  the  railway  at  all;  no  supervision 
would  in  that  case  be  necessary :  Cohen  v.  Wilkinson 
(1849),  18  L.  J.  Ch.  378  ;  Wolverton,  etc.,  R.  W.  Co.  v. 
London  and  North  Western  R.  W.  Co.  (1873),  L.  R.  IG  Eq. 
433.  The  mandatory  jurisdiction  of  the  Court  is,  however, 
not  fettered  by  any  difficulty  as  to  supervision  and  a 
mandamus  should  be  granted  commanding  the  defendants 
to  carry  out  this  agreement,  which  has  been  confirmed  by 
statute,  and  under  which  public  rights  have  arisen. 

Aylesworth,  Q.C.,  and  W.  F.  Nichle,  for  the  respondents. 
There  are  two  answers  to  the  argument  that  a  mandamus 
should  issue  ;  in  the  first  place,  the  writ  issues  only  on 
motion  and  not  in  an  action ;  and  in  the  second  place,  it  is 
issued  only  to  enforce  a  public  right,  while  this  is  merely 
a  private  agreement :  Smith  v.  Chorley  District  Council, 
[1897]  1  Q.  B.  532 ;  G,  [1897]  1  Q.  B.  678  ;  Benson  v. 
Fault  (1856),  6  E.  &  B.  273;  Norrisw.  Irish  Land  Co. 
(1857),  8  E.  &  B.  512;  In  re  London,  Huron  and  Bruce 
R.  W.  Co.  (1875),  36  U.  C.  R.  93  ;  In  re  Hamilton  and 
North  Western  R.  W.  Co.  (1876),  39  U.  C.  R.,  at  p.  111. 
Moreover,  the  same  difficulty  meets  the  plaintiffs  no  matter 
what  form  of  judgment  is  granted,  namely,  the  impossi- 
bility of  having  the  necessary  supervision  exercised  by 
the  Court,  and  that  difficulty  is,  under  the  authorities, 
fatal.  It  is  important  to  bear  in  mind  that  there  is  no 
negative  covenant  in  this  agreement :  Ryan  v.  Mutual 
Tontine,  etc.,  Association,  [1893]  1  Ch.  116;  Bickford 
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Argument.  TowYi  of  Chatham  (1889),  16  S.  C.  R.  235 ;  City  of  St  Thomas 
V.  Credit  Valley  R.\W.  Co.  (1884),  7  O.  K  332;  (1885)  12 
A.  R.  273;  Wilso7i  v.  Northampton  and  Banbury  Junction 
E.  W.  Co.  (1874),  L.  R  9  Ch.  279.  It  would  be  absurd 
because  the  defendants  fail  to  perform  a  small  part  of  their 
contract  to  grant  an  injunction  compelling  them  to  violate 
the  rest  of  it.  The  whole  complaint  is  trivial,  and  the 
plaintiffs  can  recover  damages  if  any  have  been  sustained. 
Robinson,  Q.C.,  in  reply. 

November  15th,  1898.    Moss,  J.A.  :— 

The  appeal  is  by  the  plaintiffs  from  the  decision  of 
Street,  J.,  b}^  whom  the  case  was  tried.  His  judgment  is 
reported  in  28  O.  R.  399,  where  the  facts  are  fully  stated. 

The  plaintiffs'  claim,  as  presented  by  the  statement  of 
claim  at  the  date  of  trial,  was  for  an  order  for  a  mandamus 
commanding  the  defendants  forthwith  to  commence  run- 
ning and  to  continue  thereafter  to  run  on  all  lawful  days 
the  cars  of  the  defendants  upon  that  portion  of  their  rail- 
way in  the  city  of  Kingston  on  Princess  street  from  Alfred 
street  westward  to  the  city  limits,  in  conformity  with  the 
provisions  of  the  agreement  between  the  plaintiffs  and 
defendants,  and  particularly  pursuant  to  the  provisions  of 
clause  16,  sub-clause  (c),  of  said  agreement;  but  subject  to 
the  exercise  by  the  defendants  of  the  right  reserved  to 
them  by  clause  16,  sub- clause  (6),  of  said  agreement.  Or, 
in  the  alternative,  (1)  an  order  for  specific  performance  by 
the  defendants  of  said  agreement  with  reference  to 
the  portion  of  defendants'  railway  on  Princess  street  from 
Alfred  street  westward  to  the  city  limits ;  (2)  an  injunc- 
tion restraining  the  defendants  from  ceasing  to  run  their 
sleighs  or  cars  over  said  portion  of  their  railway  pursuant 
to  said  agreement,  and  particularly  pursuant  to  clause  16, 
sub-clauses  (6)  and  (c) ;  or  (3)  an  injunction  restraining 
the  defendants  from  operating  their  said  railway,  or  any 
part  of  the  same,  within  the  limits  of  the  said  city  in  vio- 
lation of  the  provisions  of  said  agreement.    Or  a  declara- 
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tion  o£  their  rights  under  the  said  agreement,  and  particu-  Judgment. 

larly  under  said  clause  16,  sub-clauses  (6)  and  (c),  with  Moas, 

reference  to  (1)  whether  the  defendants  are  obliged  or  '^-^^ 

compellable  to  run  cars  or  sleighs  each  day  over  the  whole 

of  the  defendants'  track  within  the  city,  as  provided  in 

the  said  sub-clause,  notwithstanding  the  provisions  of 

clause  20  of  said  agreement ;  (2)  whether  the  defendants 

may  during  the  winter  months  run  cars  over  a  portion  of 

their  said  railway  within  the  city  and  sleighs  over  the 

other  portion  of  said  railway. 

Turning  to  the  agreement  between  the  plaintiffs  and 
defendants,  as  set  out  in  the  schedule  to  the  Act,  56  Vict, 
ch.  91  (O.),  it  will  be  seen  that  clause  16  deals  with  the  run- 
ning of  the  defendants'  cars  and  sleighs  along  the  line  of 
railway  which  is  specified  in  clause  1.  It  provides  that 
^'the  following  provisions  regulating  the  running  of  the 
said  street  railway  shall  be  observed  by  the  said  company 
and  the  same  shall  refer  to  the  runninof-  of  sleighs  as  well 
as  cars  as  far  as  the  same  may  be  applicable." 

Among  the  regulations  to  be  observed  are  sub-clauses 
(a),  (6),  (c),  (/),  (g),  (h),  (i),  (j),  (k),  (o)  and  (q).  The  effect 
of  these  is  to  impose  upon  the  defendants  the  duty  of 
attending  to  a  number  of  minute  particulars  and  details 
in  connection  with  the  running  of  the  cars  or  sleighs. 

Among  other  matters  to  be  observed  are  that  the  cars 
are  to  be  properly  heated  and  lighted,  and  kept  clean  and 
comfortable ;  that  they  shall  commence  running  at  6 
a.m.  of  each  day,  and  continue  running  until  10.30  p.m., 
over  the  whole  track  at  certain  specified  intervals  ;  that 
the  ordinary  rate  of  speed  is  not  to  exceed  fifteen  miles 
an  hour ;  that  cars  are  not  to  be  allowed  to  stop  on  a 
street  crossing  except  under  specified  circumstances,  and 
when  stopped  to  receive  or  discharge  passengers  shall  be 
so  located  as  to  leave  the  rear  platform  slightly  over  the 
street  crossing,  and  when  they  leave  the  track  or  are 
upset  are  to  be  immediately  righted  and  replaced  on  the 
track ;  that  there  shall  be  not  less  than  two  persons  in 
charge  of  each  car ;  that  there  shall  be  employed  careful, 
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Judgment,  prudent  and  sober  conductors  and  motor  men  to  take 
Moss,  charge  of  the  cars ;  that  the  motor  men  and  conductors 
shall  observe  certain  precautions  to  avoid  accidents  ;  that 
the  cars  after  sunset  are  to  be  provided  with  coloured 
signal  lights  of  a  different  colour  for  each  route,  and  a 
bright  head  light,  and  a  gong  to  be  sounded  under  certain 
circumstances ;  that  on  the  outside  of  the  cars  are  to  be 
painted,  in  large  plain  letters  on  a  conspicuous  place,  the 
number  thereof  and  the  name  of  the  route  over  which  they 
are  to  be  run,  and  that  all  snow  and  ice  on  the  streets 
used  for  the  running  of  the  cars  be  kept  during  such  user 
at  such  a  level  as  that  the  general  traffic  is  not  interfered 
with  within  the  agreed  upon  space. 

The  case  seems  to  fall  within  the  description  given  by 
Lord  Justice  Knight  Bruce  to  the  bill  of  complaint  in 
Johnston  v.  Shrewsbury  and  Birmingham  R.  W.  Co. 
(1853),  3  D.  M.  &  G.  914,  at  p.  922.  It  is  an  action  by 
parties  to  the  agreement  against  the  other  parties  with 
two  objects — one,  to  obtain  a  declaration  from  the  Court 
of  the  true  construction  of  the  terms  of  the  agreement, 
and  the  other,  to  obtain  an  injunction  to  restrain  the 
defendants  from  breaking  the  agreement  in  certain  respects. 
If,  therefore,  it  is  not  an  action  for  specific  performance  in 
form  and  letter,  it  is  so  in  substance  and  spirit.  True,  there 
is  in  addition  the  claim  for  a  mandamus,  but  obviously 
that  is  made  in  aid  of  the  claim  for  performance  in  specie 
of  the  terms  of  the  contract.  It  is,  in  substance,  an  action 
to  compel  the  performance  in  specie  by  the  defendants  of 
an  agreement  amounting  to  a  covenant  on  their  part  to  do 
certain  acts  continuous  in  their  nature  and  extending  over 
a  period  of  thirty-six  years  from  the  present  year.  These 
are  continuous  duties  involving  personal  labour  and  care^ 
of  a  particular  kind ;  and  if  the  Court  should  direct  their 
performance  in  specie  it  would  have  to  assume  their  super- 
intendence in  order  to  enforce  obedience  to  its  judgment. 

The  obvious  inconvenience,  not  to  say  impossibility,  of 
imposing  upon  the  Court  any  such  task  is  a  sufficient 
reason  for  holding  that  this  relief  should  not  be  accorded.- 
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But  it  is  argued  that  it  is  open  to  the  Court  to  compel  Judgment, 
the  defendants  to  perform  the  agreement  to  run  the  cars  Moss, 
or  sleighs  over  the  whole  track  on  all  lawful  days  by 
means  of  an  injunction  prohibiting  the  defendants  from 
operating  their  cars  or  sleighs  otherwise  than  over  the 
whole  system,  in  accordance  with  the  provisions  of  clause 
16,  sub-clause  (c). 

It  is  to  be  observed  that  the  agreement  contains  no 
negative  covenant  with  regard  to  this  part  of  it.  And  if, 
as  I  think,  it  is  an  agreement  of  such  a  nature  that  it  can- 
not be  specifically  enforced,  there  can  be  no  importing  into 
it  of  a  negative  covenant. 

I  am  not  aware  of  any  authority  which  goes  the  length 
of  doing  what  is  thus  sought.  It  is  not  to  restrain  the 
defendants  from  doing  some  particular  act  the  doing  of 
which  is  a  breach  or  violation  of  the  agreement.  This  the 
Court  may  do  and  has  frequently  done  in  certain  cases  and 
tinder  certain  special  circumstances.  But  what  is  sought  is 
an  order  restraining  the  defendants  from  doing  something 
which  the  agreement  requires  them  to  do,  and  which  they 
are  willing  to  do  and  are  doing,  because  something  else 
which  the  agreement  calls  for  is  not  being  done. 

The  plaintiffs'  complaint  is  that  the  defendants  are 
omitting  or  neglecting  to  do  one  act  which  they  have 
agreed  to  do.  It  is  not  the  case  of  their  doing  or  intend- 
ing to  do  some  positive  act  which  w^ould  be  a  violation 
of,  or  a  derogation  from,  their  agreement,  as  in  Lumley  v. 
Wagner  (1852),  1  D.  M.  &;  G.  604,  and  the  numerous  other 
cases  in  which  an  injunction  has  been  awarded.  It  is  the 
case  of  the  defendants  falling  short  of  performance  of  the 
full  obligation  they  undertook.  It  is  not  an  act  done  or 
threatened  or  intended  in  direct  deroofation  from  the 
essence  of  the  agreement. 

To  enjoin  the  defendants  from  working  or  running  any 
part  of  the  system  unless  the  whole  is  worked  or  run 
according  to  the  terms  of  the  agreement  seems  to  me  but 
to  intensify  the  evil  complained  of.  It  reduces  the  relief 
to  the  compelling  under  colour  of  an  injunction  of  the  per- 
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Judgment,  formance  in  specie  of  every  term  of  the  agreement,  and 
Moss,  therefore  an  operation  of  the  line  with  all  the  resulting 
circumstances  including  a  complete  performance  of  the 
detailed  duties.  And  this  again  involves  supervision  by 
the  Court  in  order  to  see  that  all  the  provisions  of  clause 
16  are  complied  with. 

It  is  also  claimed  that  the  plaintiffs  are  entitled  to  a  man- 
damus commanding  the  defendants  to  operate  cars  or  sleighs 
upon  or  along  the  portion  of  Princess  street  in  question. 

So  far  as  such  claim  is  founded  upon  the  right  given  by 
Consolidated  Rules  1081-1083  inclusive,  it  is  settled  that 
the  Court  does  not  award  the  writ  in  an  action  where  the 
duty  to  be  fulfilled  arises  out  of  a  covenant  or  agreement 
the  performance  of  which  in  specie  is  not  deemed  enforce- 
able by  the  Court. 

As  said  by.Byles,  J.,  in  Fotherhy  v.  Metropolitan  R.  W, 
Go.  (1866),  L.  K  2  C.  P.,  at  p.  195,  in  speaking  of  the 
provision  of  the  Common  Law  Procedure  Act  1854,  the 
language  of  which  is  the  same  as  that  of  Hule  1081 :  "  A 
claim  for  a  mandamus  cannot  be  added  in  every  action 
for  the  breach  of  a  duty,  notwithstanding  the  large  words 
of  the  68th  section  of  the  Common  Law  Procedure  Act 
1854,  'any  duty  in  which  he  is  personally  interested,'  for 
it  cannot  have  been  intended  that  specific  performance 
should  be  enforced  of  every  personal  contract." 

But  the  argument  is  also  advanced  that  the  duty  is  a 
public  duty  enforceable  by  means  of  the  prerogative  writ 
of  mandamus  and  that  the  plaintiffs  are  entitled  to  such  a 
writ  in  this  action. 

I  am  not  satisfied  that  the  rules  and  practice  do  extend 
to  the  award  of  a  prerogative  writ  of  mandamus  in  an 
action.  I  am  rather  inclined  to  the  opinion  that  if  the 
remedy  of  the  prerogative  writ  has  to  be  invoked  it  should 
be  in  the  form  of  a  motion. 

But  I  think  the  plaintiffs  have  not  shewn  themselves 
entitled  to  such  a  writ  in  this  action. 

The  agreement  between  the  parties  though  ratified  by 
an  Act  of  the  Legislature  still  remains  a  private  contract: 
see  per  Lord  Watson  in  Davis  v.  Taf  Vale,  etc.,  R.  W.  Go,, 
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[1895]  A.  at  pp.  552,  553.  As  pointed  out  by  Gwynne,  Judgment. 
J.,  in  In  re  London,  Huron  and  Bruce  R.  W.  Go.  (1875),  Moss, 
36  U.  C.  R.  93,  and  Grand  Junction  H.  W.  Go.  v.  Gounty  of 
Peterborough  (1883),  8  S.  C.  R.  76,  and  by  Harrison,  C.J., 
in  In  re  Hamilton  and  North  Western  R.  W.  Go.  (1876), 
39  U.  C.  K,  at  p.  Ill,  the  remedy  by  the  prerogative  writ 
of  mandamus  is  not  an  appropriate  remedy  for  the 
enforcement  of  rights  arising  out  of  contract. 

Granting  that  a  public  right  may  arise  out  of  a  private 
contract  and  be  enforceable  by  means  of  the  prerogative 
writ  of  mandamus  the  public  duty  is  owed  to  the  public 
and  not  necessarily  to  the  party  to  the  contract.  The 
latter  must  for  the  purpose  of  obtaining  the  writ  be  able 
to  shew  that  he  is  directly  interested  in  the  fulfilment  of 
the  public  duty  not  as  a  party  to  the  contract  but  as  one 
of  the  public. 

But  in  this  case  any  public  detriment  resulting  from  the 
defendants'  default  is  suffered  by  those  of  the  public  who 
desire  to  make  use  of  the  portion  of  the  line  in  question 
and  not  by  the  municipal  corporation  represented  by  the 
plaintiffs.  » 

Clause  20  of  the  agreement  indicates  that  the  parties  were 
alive  to  the  difficulties  likely  to  arise  in  case  of  the  defen- 
dants' failure  to  fully  observe  at  all  times  and  seasons  the 
regulations  prescribed  by  the  agreement  and  provided 
for  themselves  the  remedy  which  was  probably  deemed  a 
reasonable  measure  of  protection  to  the  interests  of  all 
concerned, 

I  think  that  the  appeal  fails  and  should  be  dismissed 
with  costs. 

OSLER,  J.A.  : — 
I  agree. 

Maclennan,  J.A. : — 

This  is  an  action  to  restrain  the  defendants  from  violat- 
ing an  agreement  with  the  plaintiffs  for  the  operation  of 
their  railway.    The  agreement  was  made  on  the  9th  of 
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Judgment.  May,  1893,  and  was  validated  by  Act  of  the  Legislature  of 
Maclennan,  Ontario,  56  Yict.  ch.  91.  The  agreement  (section  1)  defines 
the  streets  upon  which  the  defendants  were  authorized  to 
construct  and  operate  their  raiiw^ay,  of  which  Princess 
street  from  Alfred  street  westward  to  the  city  limits  is 
part.  By  section  16  it  is  agreed  that  the  following  provis- 
ions regulating  the  running  of  the  railway,  whether  with 
cars  or  sleighs,  shall  be  observed  :  (a)  The  tracks,  etc.,  shall 
be  kept  in  repair  and  safe  and  efficient ;  and  the  cars  shall 
be  properly  heated  and  lighted  and  comfortable ;  (b)  the 
company  shall  have  the  right  to  substitute  sleighs  for 
cars  during  the  winter  months  ;  and  (c)  until  otherwise 
agreed  the  cars  shall  run  from  6  a.m.  until  10.30  p.m.  of  each 
day  over  the  whole  track.  They  shall  run  continuously  in 
both  directions  with  maximum  intervals  of  15  minutes  at 
any  one  point,  except  as  to  the  section  on  Princess  street 
between  Alfred  street  westward  to  the  city  limits  on 
which  the  time  shall  be  thirty  minutes. 

By  section  19  the  road  was  to  be  completed  and  in  run- 
ning order,  and  the  running  of  cars  was  to  be  commenced, 
by  the  1st  of  January,  1895,  except  the  section  on  Princess 
street  from  Alfred  street  westward  to  the  city  limits 
which  was  to  be  completed  by  the  1st  of  January,  1896. 
The  company  completed  and  equipped  their  railway,  and 
commenced  running  over  the  whole  line  within  the  time 
limited  by  the  agreement,  and  have  continued  to  do  so 
ever  since,  except  with  respect  to  that  part  of  Princess 
street  between  Alfred  street  and  the  west  city  limit.  On 
that  part  of  the  line  they  suspended  the  running  during 
the  winter  months  in  1895  and  1896,  and  also  in  1897. 
This  action  was  begun  in  February,  1897,  and  the  defen- 
dants admit  that  they  stopped  the  running  on  that  part  of 
the  road  during  the  winter  months,  and  they  excuse  them- 
selves on  the  grounds  that  that  part  of  the  line  is  little  used 
during  those  months,  that  few  people  live  along  or  adjacent 
thereto,  that  it  is  difficult  to  keep  it  free  from  snow  and 
in  running  order,  that  it  was  not  expected  or  contemplated 
that  it  would  or  could  be  operated  during  such  months,  and 
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that  it  could  not  be  operated  except  at  a  great  loss  to  the  Judgment, 
company.    Now  these  excuses  are  clearly  no  legal  justifi-  Maclennan, 
-<3ation  for  the  course  pursued  by  the  defendants.    It  is  no 
more  than  to  say  that  they  do  not  perform  their  contract 
just  because  they  choose  not  to  do  so.    I  think  in  such  a 
case  the  Court  ought  to  strive  if  possible  to  give  the  plain- 
tiffs some  relief,  and  it  is  clear  that  an  action,  even  if 
brought  de  die  in  diem,  would  not  do  so.    Now  with  great 
respect  I  fail  to  see  any  insuperable  difficulty  in  the  way 
of  an  injunction  being  granted.    I  do  not  think  it  is 
necessary  for  the  Court  to  undertake  the  oversight  or 
management  of  the  details  of  the  company's  business  in 
order  to  compel  them  to  do  what  they  have  agreed  to  do, 
^nd  which  they  are  now  refusing  to  do.    If  the  company 
were  refusing  or  neglecting  to  operate  their  railway  at  all, 
no  doubt  the  Court  could  not  compel  them  to  do  so  by 
injunction.    But  that  is  not  the  state  of  matters.  They 
are  operating  the  railway.     They  have  the  cars  and 
sleighs,  and  the  men  and  the  power,  and  everything  is  go- 
ing on  regularly,  over  the  whole  city  and  the  whole  of  the 
streets  agreed  upon,  but  they  refuse  to  operate  upon  part 
of  a  street  constituting  but  a  small  part  of  the  whole  street 
mileage.    The  people  who  live  upon  or  near  that  part  of 
the  street,  be  they  few  or  many,  have  a  right  to  the 
service  which  the  contract  calls  for,  and  what  it  was  in- 
tended to  afford  to  them,  as  fully  and  clearly  as  to  other 
citizens,  and  they  are  deliberately  deprived  of  it,  merely 
because  the  company  find  it  does  not  pay,  and  are  saying, 
we  will  perform  that  part  of  our  contract  which  pays,  and 
we  will  not  perform  that  part  which  does  not  pay.  The 
injunction  sought  is  not  strictly  in  the  nature  of  specific 
performance.    The  company  is  performing  its  contract, 
but  performing  it  with  a  difference.    I  do  not  see  why 
they  should  not  be  restrained  from  performing  it  otherwise 
than  according  to  its  terms.    It  has  often  been  said  that 
the  Court  will  struggle  with  difficulties  in  order  to  com- 
pel parties  to  fulfil  agreements  of  which  they  have  had  the 
benefit.    Here  the  defendants  have  received  and  are  in  the 
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Judgment,  enjoyment  of  the  benefits  of  the  contract,  an  exclusive 
Maclennaw,  franchise  for  their  railway  over  the  streets  of  the  plaintiff 
J.A,  corporation  for  a  long  term  of  years.  T  cannot  imagine  a 
case  which  calls  more  loudly  for  the  assistance  of  the 
Court  to  oblige  them  to  perform  their  obligations,  and  I 
think  the  law  and  practice  of  the  Court  require  that  to 
be  done.  I  think  this  case  is  governed  by  that  class  of 
cases  in  which  lands  have  been  acquired  for  their  lines  by 
railway  companies  and  in  consideration  thereof  they  have 
agreed  either  to  construct  and  maintain  roads  or  other 
works,  or  to  run  their  trains  in  a  certain  specified  manner, 
for  the  accommodation  and  convenience  of  the  land  owner. 
In  Hood  V.  North  Eastern  R  W.  Co,  (1869),  L.  R.  8  Eq.  666, 
the  railway  company  covenanted  with  Lord  Alvanley  that 
a  part  of  the  land  conveyed  to  them  by  him  should  for- 
ever after  be  used  as  a  first-class  station  or  place  for  the- 
purpose  of  taking  up  and  setting  down  passengers  travel- 
ling along  the  said  railway.  James,  then  Vice-Chancellor, 
in  answer  to  the  objection  that  the  Court  was  powerless 
to  enforce  that  part  of  the  agreement,  said  (p.  672),  he 
must  consider  whether  he  could  in  that  suit  give  the 
plaintiff  relief  or  whether  he  was  obliged  "  to  do  that 
which  is  almost  a  scandal  to  our  law,  drive  a  man  to 
what  used  to  be  called  'the  other  side  of  Westminster 
Hall,'  and  say  '  I  will  dismiss  your  bill  without  prejudice 
to  an  action.' "  He  granted  the  relief  and  made  a  decree 
declaring  that  the  company  had  committed  a  breach  of 
its  covenant  in  not  bond  fide  using  and  employing  the 
parcel  of  ground  in  the  bill  mentioned  as  one  for  a  first- 
class  station  or  place  for  the  purposes  of  taking  up  and 
setting  down  passengers  travelling  along  the  railway,  and 
restraining  them  from  allowing  any  of  their  ordinary  or 
fast  trains  other  than  mail,  express  or  special  trains,  to 
pass  the  station  without  staying  there  for  the  purpose  of 
taking  and  setting  down  passengers.  The  case  was  carried 
to  appeal  before  Lord  Chancellor  Hatherley  and  GifFard,. 
L.  J.,  and  the  judgment  was  affirmed,  (1870)  L.  R.  5  Ch. 
525,  with  a  variation  as  to  the  number  of  trains  which  were 
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ordered  to  stop.    It  was  argued  on  behalf  of  the  company  Judgment. 

that  the  station  was  a  small  one  and  the  number  of  pas-  maclennan, 

sengers  few,  but  the  Lord  Chancellor  said,  p.  528:  "This  is 

a  small  place,  and  cannot  possibly  have  any  great  traffic ; 

and  the  intention  of  the  parties  was,  that  the  company 

should  afford  the  travellers  at  that  station,  few  as  they 

might  be  in  number,  all  the  advantages  that  were  given  to 

any  other  station  on  the  line."    There  are  other  similar 

cases  in  the  books  both  before  and  since  that  decision. 

In  Sanderson  v.  Cockermouth  R.  W.  Go.  (1849),  11  Beav. 
497,  Lord  Langdale,  M.  R.,  decreed  the  railway  company  to 
construct  and  to  maintain  such  roads,  ways,  and  slips  for 
cattle  as  might  be  necessary,  and  his  judgment  was 
affirmed  in  appeal  by  Lord  Cottenham.  In  Lytton  v. 
Great  Northern  R.  W.  Go.  (1856),  2  K.  &  J.  394,  Lord 
Hatherley,  then  Vice- Chancel] or,  decreed  the  construction 
of  a  siding  with  approaches,  etc.,  such  as  might  be  con- 
venient and  necessary.  In  Earl  of  Lindsey  v.  Great 
Northern  R.  W.  Go.  (1853),  10  Ha.  664,  Turner,  then  Vice- 
Chancellor,  restrained  the  company  from  permitting  any 
of  their  trains  to  pass  a  certain  station  without  stopping 
thereat  for  the  accommodation  of  passengers,  and  Righy  v. 
Great  Western  R.  W.  Go.  (1846),  2  Ph.  44,  was  another  case 
of  a  covenant  to  stop  trains,  and  although  Lord  Cottenham 
did  not  grant  an  injunction,  he  sent  the  case  to  law  to  try 
the  validity  of  the  covenant,  reserving  the  equity,  which, 
as  pointed  out  in  the  Lindsey  case  by  Turner,  V.-C,  he 
would  not  have  done  if  he  had  had  smy  doubt  of  his  power 
to  grant  it.  See  also  Raphael  v.  Thames  Valley  R.  W. 
Co.  (1867),  L.  E.  2  Ch.  147,  and  Attorney -General  v.  Mid 
Kent  R.  W.  Go.  (1867),  L.  R.  3  Ch.  100,  both  decisions 
of  the  Court  of  Appeal. 

There  are  many  other  cases  in  which  the  Court  has^ 
compelled  parties  to  perform  their  contracts  by  doing 
things  more  difficult  of  enforcement  than  what  is  asked 
for  in  the  present  case. 

The  removal  of  buildings  is  constantly  enforced  :  Rankin 
V.  Harkisson  (1830),  4  Sim.  13;  Manners  v.  Johnson  (1875),. 
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Judgment.  1  Qh.  D.  673;  GasUn  v.  Balls  (1879),  13  Ch.  D.  324; 
Maclennan,  Smith  V.  Day  (1880),  ih.  651 ;  Daniel  v.  Ferguson,  [1891] 
J-^-  2  Ch.  27;  and  Smithy.  Smith  (1875),  L.  R  20  Eq.  500; 
in  which  observations  by  J essel,  M.  K.,  on  the  history  of 
the  mandatory  injunction  are  to  be  found.  Cases  of 
works  ordered  to  be  performed  are  the  following :  Lane 
V.  Newdigate  (1804^),  10  Ves.  192,  in  which  Lord  Eldon 
restrained  the  defendant  from  keeping  the  banks  of  a 
canal  and  lock  out  of  repair  ;  Stover  v.  Great  Western 
R.  W.  Co.  (1842),  2  Y.  &  C.  C.  C.  48,  in  which  Knight 
Bruce,  then  Vice-Chancellor,  enforced  a  contract  for  the 
making  of  a  road  by  ordering  it  to  be  done  and  forever 
maintained. 

De  Mattos  v.  Gibson  (1859),  4  DeG.  &  J.  276,  was  the 
case  of  a  charter  of  a  ship  to  carry  coals  to  Suez  from  the 
Tyne,  and  although  an  injunction  was  refused  owing  to 
special  circumstances  Chelmsford,  L.  C,  at  p.  299,  said  : 
"  I  think  that  a  vessel  engaged  under  a  charter  party 
ought  to  be  regarded  as  a  chattel  of  a  peculiar  value  to  the 
charterer,  and  that  although  a  Court  of  Equity  cannot 
compel  a  specific  performance  of  the  contract  which  it 
contains,  yet  that  it  will  restrain  the  employment  of  the 
vessel  in  a  different  manner,  whether  such  employment  is 
expressly  or  impliedly  forbidden,  according  to  the  principle 
so  fully  expressed  in  Lumley^v.  Wagner.  In  such  cases 
the  Court  repudiates  the  idea  of  indirectly  compelling  per- 
formance where  it  could  not  directly  decree  it.  It  gives 
all  the  relief  in  its  power,  without  looking  to  the  effect 
which  may  be  ultimately  produced  by  the  restraint  which 
it  places  on  the  party  who  is  disposed  to  break  his  con- 
tract." Le  Blanch  v.  Granger  (1866),  35  Beav.  187,  was 
also  the  case  of  a  charter  of  a  ship,  and  Lord  Romilly 
used  this  language  :  "  I  have  no  doubt  *  *  that  where 
there  is  no  question  about  the  charter  party,  though  this 
Court  cannot  decree  the  specific  performance  of  it,  yet 
it  can  restrain  the  employment  of  a  ship  in  a  manner 
inconsistent  with  the  rights  given  by  the  contract."  Now 
here  there  is  no  question  of  the  contract,  the  defendants 
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have  their  track  and  rails  and  cars  and  sleighs  fully  Judgment, 
equipped  and  in  running  order,  and  not  only  so,  but  Maclennan, 
actually  running  and  in  operation,  but  they  run  them  in 
a  manner  inconsistent  with  fche  rights  given  by  the  con- 
tract.   Strelley  v.  Pearson  (1880),  15  Ch.  D.  113,  was  the 
case  of  a  covenant  in  a  lease  to  work  mines,  and  Fry,  J., 
while  refusing  to  grant  an  interim  injunction  against  the 
lessee  to  restrain  him  from  ceasing  to  pump  water  out  of 
the  mine,  had  no  doubt  it  was  proper  to  do  so.    Coohe  v. 
Chilcott  (1876),  3  Ch.  D.  694,  was  the  case  of  a  sale  of  land 
with  a  covenant  by  the  vendee  to  erect  a  pump  and  reser- 
voir, and  to  supply  water  from  the  well  to  all  houses  built 
on  the  vendor's  adjoining  land.   An  injunction  was  granted 
by  Malins,  V.-C,  restraining  the  defendant  from  allowing 
the  work  to  remain  unperformed  and  the  decree  was 
affirmed  in  appeal.     And  Fortescue  v.  Lostwithiel  and 
Fowey  R  W.  Co.,  [1894]  3  Ch.  621,  was  the  case  of  a 
covenant  for  the  construction  of  certain  roads  and  fences 
with  a  wharf  and  crossings  and  to  carry  certain  poles  and 
faggots  of  the  plaintiffs,  and  to  maintain  the  works,  and 
Kekewich,  J.,  ordered  the   covenant   to  be  performed, 
although  feeling  considerable  difficulty  about  that  part  of 
it  relating  to  the  poles  and  faggots.    In  a  note  to  that  case 
is  a  report  of  a  decision  of  Sterling,  J.,  in  Earl  of  Jersey 
V.  Great  Western  R.  W.  Co.,  [1894]  3  Ch.  625  {n.),  affirmed 
in  appeal,  in  which  the  defendants  were  decreed  to  make 
and  forever  maintain  a  public  road  fifty  feet  wide  between 
certain  points.    Now,  in  all  these  cases  there  was  as  much, 
and  in  some  much  more,  difficulty  in  enforcing  performance 
as  in  the  present  case.    It  is  said  that  the  performance 
of  the  required  service  involves  the  lighting  and  heating 
of  the  cars,  the  employment  of  servants  to  do  the  work, 
and  that  the  various  services  are  numerous,  minute,  and 
various.    But  all  that  is  equally  true  in  the  cases  to  which 
I  have  referred,  in  a  greater  or  less  degree.    Take  the 
cases  of  the  removal  of  buildings :  workmen  and  labourers 
must  be  employed  under  directions  to  be  given  to  them  by 
the  party  enjoined.    In  the  case  of  companies  each  thing 
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Judgment,  must  be  done  by  persons  employed  to  do  it,  and  employed 
Maclennan,  from  time  to  time  as  occasion  requires.  In  the  cases  relat- 
J.A.  jjjg  ^YiQ  stopping  of  trains,  the  switches  have  to  be 
adjusted,  the  signals  to  be  attended  to,  and  the  bell  or 
the  whistle  to  be  sounded.  The  engineer  must  shut  off 
the  steam  and  the  brakesman  apply  his  brakes;  in  order  to 
comply  with  the  injunction  of  the  Court,  by  the  stopping 
of  the  train,  all  the  plant  and  machinery  and  staff  of  the 
company  have  to  be  specially  directed  and  applied  to  that 
end,  and  even  the  running  of  other  trains  must  be  managed 
in  such  a  way  as  to  comply  with  what  is  ordered.  There 
is  nothing  more  required  in  the  present  case,  and  I  should 
say  there  is  much  less.  The  running  of  street  cars  is  a 
much  simpler  business  than  the  running  of  trains  on  a 
great  railway,  and  it  is  obvious  that  it  is  the  simplest  thing 
in  the  world  for  the  defendants  to  do  what  is  required  of 
them  while  their  cars  are  being  operated  on  the  other 
streets  of  the  city. 

They  have  been  heretofore  operating  their  cars  upon 
this  part  of  the  street  in  the  summer  months,  and  they  say 
they  intend  to  do  so  in  future,  therefore  it  is  impossible  for 
them  to  say  that  there  is  any  difficulty  in  doing  so  in  winter, 
that  being  so  I  do  not  think  the  Court  can  refuse  relief  to 
the  plaintiffs  because  there  is  difficulty  in  compelling  per- 
formance. The  case  of  Ryan  v.  Mutual  Tontine,  etc.y 
Association,  [1893]  1  Ch.  116,  was  relied  on  by  the  com- 
pany. But  I  do  not  think  it  has  any  application  to  this 
case.  That  was  the  case  of  a  lease,  and  a  contract  by  the 
landlord  to  employ  a  porter  who  should  perform  certain 
daily  services  for  the  tenant  during  the  term  ;  and  it  was 
held  that  specific  performance  could  not  be  decreed.  The 
judgment  was  rested  on  two  grounds,  as  I  understand  the 
case,  first,  because  there  being  no  contract  between  the 
plaintiff  and  the  porter,  the  Court  could  not  compel  the 
services  to  be  performed,  and  secondly  because  if  it  could 
it  would  I'equire  daily  superintendence  by  the  Court.  I 
think  the  case  makes  nothing  against  the  present  plaintiffs 
but  is  rather  in  their  favour.    There  Kay,  L.  J.,  points  out 
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that  where,  as  in  this  case,  a  company  has  obtained  land,  Judgment, 
on  condition  of  carrying  out  works,  specific  performance  of  Maclennan, 
definite  works  will  be  decreed. 

Upon  the  whole  I  think  this  case  fulfils  the  conditions 
stated  by  Fry,  L.  J.,  in  his  work  on  Specific  Performance, 
3rd  ed.,  p.  46.  These  conditions  according  to  the  learned 
.author  are  three:  first,  that  the  work  to  be  done  is  defined; 
secondly,  that  the  plaintifi"  has  a  material  interest  in  its 
execution  which  cannot  be  adequately  compensated  by 
damages,  and  thirdly,  that  the  defendants  have  by  the 
contract  obtained  from  the  plaintifi*  possession  of  the  land 
on  which  the  work  is  to  be  done. 

In  my  opinion,  therefore,  it  should  be  declared  that  the 
defendants  have  committed  a  breach  of  their  contract  to 
run  cars  or  sleighs  from  Alfred  street  along  Princess  street 
westward  to  the  city  limits,  and  that  they  be  restrained 
from  discontinuing  the  running  of  cars  or  sleighs  from 
Alfred  street  along  Princess  street  westward  to  the  city 
limits  during  the  winter  months  or  at  any  time  hereafter 
in  accordance  with  and  during  the  continuance  of  the 
.agreement. 

Appeal  dismissed,  Maclennan,  J. A.,  dissenting. 
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County  of  Simcoe  v.  Burton. 

Principfd  and  Surety — Bond— Municipal  Treasurer  —Audit — 
Representations. 

The  treasurer  of  a  county  for  a  number  of  years  embezzled  county  fund& 
and  by  manipulation  of  his  books  deceived  the  county  auditors  who 
from  year  to  year  reported  in  good  faith  that  his  accounts  were 
correct,  and  the  council  in  good  faith  adopted  the  reports.  While  in 
fact  in  default  to  a  large  amount,  the  defendant,  who  was  a  ratepayer 
resident  in  the  county  and  a  relative  of  the  treasurer,  became  at  his 
request  one  of  his  sureties,  and  at  the  time  was  told  in  good  faith  by 
a  member  of  the  council  and  some  of  the  county  officials  that  the  treas- 
urer's accounts  were  correct : — 

Held,  that  the  auditors'  reports  so  adopted  by  the  council  were  not 
implied  representations  by  the  council,  the  incorrectness  of  which 
discharged  the  defendant. 

Held,  also,  that  the  statements  made  by  the  member  of  the  council  and 
the  county  officials  did  not  bind  the  council,  and  that  even  if  they  did, 
having  been  made  in  good  faith,  they  formed  no  defence. 

Judgment  of  Armour,  C.J.,  reversed. 

Statement.      This  was  an  appeal  by  the  plaintift's  from  the  judgment 
of  Armour,  C.J. 

The  action  was  brought  against  the  defendant  asking 
payment  of  $5,000  by  him  as  surety  upon  a  bond  in 
favour  of  the  plaintiffs  for  the  due  accounting  to  them  by 
their  treasurer,  one  S.  J.  Sanford.  Sanford  was  appointed 
treasurer  of  the  county  in  1885,  and  continued  to  act  as 
treasurer  till  June,  1897,  when  he  absconded,  being,  as 
was  found  upon  his  accounts  being  then  investigated,  a 
defaulter^to  the  extent  of  more  than  $60,000.  From  the 
time  of  his  appointment  auditors  were,  as  required  by  the 
Municipal  Act,  appointed  from  year  to  year,  and  from  year 
to  year  they  reported  that  the  treasurer's  accounts  were 
correct,  and  from  year  to  year  these  reports  were  adopted 
by  the  council.  The  bond  in  question  was  given  on  the 
1st  of  August,  1893,  and  the  treasurer  was  then,  as  was 
afterwards  found,  a  defaulter  to  the  extent  of  more  than 
$20,000.  The  defendant  was  a  ratepayer  living  at  the 
county  town  and  was  a  relative  of  the  treasurer,  and 
became  a  surety  at  his  request.  At  the  same  time  Sanford 
gave  further  security  to  the  plaintiffs  in  the  sum  of 
$10,000  by  the  bond  of  a  guarantee  company,  to  whom  the 
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warden  of  the  county  gave  a  certificate  stating  that  the  Statement, 
treasurer's  accounts  when  last  examined  were  correct  in 
every  respect. 

The  defences  mainly  relied  on  were  that  the  audits  and 
their  adoption  were  an  implied  representation  to  the 
defendant  of  the  correctness  of  the  accounts ;  that  the 
warden's  certificate  given  to  his  co-surety  might  be  relied 
on  b}^  him  ;  that  the  bond  of  the  guarantee  company 
was  to  have  been  co-extensive  in  its  terms  with  that 
given  by  the  defendant  and  was  not ;  and  that  repre- 
sentations as  to  the  treasurer's  position  made  !  to  the 
defendant  by  some  members  of  the  council  and  some  of 
their  officials  bound  the  council  and  relieved  him. 

The  action  was  tried  at  Barrie,  on  the  28th  and  29th  of 
October,  1897,  before  Armour,  C.J.,  who,  on  the  11th  of 
November,  1897,  gave  the  following  judgment  in  the 
defendant's  favour  : — 

Sanford  was  appointed  treasurer  of  the  county  of 
Simcoe  on  the  30th  of  November,  1885,  and  continued  to 
be  such  treasurer  until  on  or  about  the  16th  of  June,  1897? 
when  he  absconded,  a  defaulter  to  the  plaintiff  corporation 
for  the  sum  of  $62,857.02. 

He  commenced  to  embezzle  the  money  of  the  plaintiff 
corporation  the  very  day  after  his  appointment,  and  con- 
tinued to  embezzle  it  from  day  to  day,  until,  at  the  date  of 
the  bond  sued  on  in  this  action,  he  had  become  a  defaulter 
to  the  extent  of  about  $25,000. 

From  the  date  of  his  appointment  to  the  date  of  the 
bond,  the  council  of  the  plaintiff  corporation  had  every 
year  appointed  auditors,  as  required  by  law,  and  these 
auditors  had  always  reported  the  correctness  of  the 
treasurer's  accounts,  and  their  reports  had  alwaj^s  been 
adopted  by  the  council. 

The  defendant,  at  the  time  he  signed  the  bond  sued  on, 
had  a  right  to  assume  that  the  auditors  had  done  their 
duty,  and  that  the  council  had  done  its  duty,  and  that  the 
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Judgment,  audits  SO  made  and  adopted  truly  shewed  the  correctness 
Aemour,    of  the  treasurer's  accounts. 

^•J-  These  audits,  and  their  adoption  by  the  council,  were  in 

effect  representations  by  the  council  to  the  ratepayers  of 
the  county  (of  whom  the  defendant  was  one)  that  the 
treasurer  was  not,  at  the  time  they  were  made,  in  default. 

These  representations  the  defendant  had  a  right  to  rely 
upon,  as  he  did,  and  as,  apparently,  everyone  else  did. 
He  also  relied  upon  the  assurances  given  to  him  by  the 
chairman  of  the  finance  committee  of  the  council,  and  con- 
tained in  the  certificate  of  the  warden  to  the  guarantee 
company,  impliedly  assuring  him  that  the  treasurer  was 
not  then  in  default.  These  representations  having  turned 
out  to  be  in  fact  untrue  I  must  hold  that  the  defendant  is 
discharged  from  liability  upon  his  bond. 

And  there  is  no  hardship  upon  the  plaintiff  corporation 
in  so  holding,  for  if  their  council  had  done  its  duty  and 
had  appointed  competent  and  efficient  auditors,  and  had 
itself,  upon  their  report,  properly  and  efficiently  finally 
audited  and  allowed  the  accounts  of  the  treasurer,  as  it 
was  required  to  do  by  law,  the  default  by  the  treasurer 
would  have  been  discovered  at  the  very  first  audit. 

There  is  another  ground  upon  which,  in  my  opinion,  the 
defendant  is  entitled  to  be  discharged  from  liability  upon 
his  bond.  He  was  entitled  to  assume,  from  the  report  of 
the  finance  committee  of  June  16,  1893,  in  pursuance  of 
which  his  bond  was  given,  that  the  liability  of  the 
guarantee  company  upon  its  bond  would  be  co-extensive 
with  his  liability  upon  his  bond,  and  the  answer  of  Mr. 
Pepler  to  his  enquiry  why  the  guarantee  company  was 
not  a  party  to  the  bond  which  he  was  asked  to  sign,  that 
the  guarantee  company  had  a  form  of  bond  of  its  own, 
would  not  tend  to  rebut  that  assumption,  nor  would 
it  give  him  to  understand  that  the  liability  of  the  company 
on  its  own  bond  would  be  less  extensive  than  his  liability 
upon  his  bond,  and  the  effect  of  what  was  done  was  to 
prejudice  his  right  to  contribution. 

The  action  must,  therefore,  be  dismissed  with  costs. 
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The  plaintiffs  appealed  and  the  appeal   was  argued  Argument, 
before  Burton,  C.  J.  O.,  Osler,  Maclennan,  and  Moss, 
JJ.A.,  on  the  1st  and  4th  of  April,  1898. 

Oder,  Q.C.,  and  J.  A.  McCarthy,  for  the  appellants. 
The  appellants  had  no  knowledge  of  the  treasurer's  defaults, 
but  even  if  they  had  known  of  them  they  were  not  bound 
to  tell  the  defendant :  Niagara  District  Fruit  Grovjers' 
Stock  Co.  V.  Walker  (1896),  26  S.  C.  R  629.  The  audits 
and  their  adoption  were  not  representations  to  the  defen- 
dant the  incorrectness  of  which  discharges  hira.  At  most 
there  was  negligence,  but  that  is  not  enough  unless  specially 
contracted  against :  Harbour  Commissioners  of  Montreal 
V.  Guarantee  Company  of  North  America  (1893),  22 
S.  C.  R.  542 ;  Springer  v.  Exchange  Bank  of  Canada 
(1887),  14  S.  C.  K  716.  And  there  was  no  continuance  of 
employment  after  knowledge  of  the  default,  as  in  Township 
of  Adjala  v.  McElroy  (1885),  9  0.  K  580.  The  case  is 
within  Township  of  East  Zorra  v.  Douglas  (1870),  17 
•Gr.  462,  and  Peers  v.  County  of  Oxford  (1870),  17  Gr.  472. 

Aylesvjorth,  Q.C.,  and  W.  A.  Boys,  for  the  respondent. 
The  untrue  representations  of  the  council  and  its  officials 
have  prevented  any  liability  attaching  under  the  bond  : 
Village  of  Gananoque  v.  Stunden  (1882),  1  0.  R.  1;  Blest  v. 
Broivn  (1862),  3  Giff.  450;  Molsons  Bank  v.  Turley  (1885), 
8  O.  K.  293  ;  Merchants  Bank  v.  McKay  (1886),  12  0.  R. 
498  ;  Port  Elgin  Public  School  Board  v.  Eby  (1894),  26 
O.  R.  73. 

Osier]  Q.C.,  in  reply. 

October  4th,  1898.    Burton,  C.  J.  0.  :— 

This  was  an  action  brought  by  the  corporation  of  the 
county  of  Simcoe  upon  a  bond  given  by  the  defendant  as 
one  of  the  sureties  of  the  treasurer  of  the  county,  in  pur- 
suance of  the  requirements  of  the  Municipal  Act. 

The  treasurer  was  appointed  to  the  office  on  the  30th  of 
November,  1885,  and  remained  in  office  until  the  16th  of 
62 — VOL.  XXV.  A.R. 
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Judgment.  June,  1897,  when  he  absconded,  being  at  that  time  a 
Burton,  defaulter  to  the  corporation  to  the  extent  of  over  $60,000. 
C.J.O.  jjg  previously  to  June,  1893,  had  other  sureties, 
but  some  of  them  having  left  or  having  desired  to  be  re- 
lieved, the  present  defendant  was  applied  to  by  the  trea- 
surer to  become  his  surety  to  the  extent  of  $5,000,  and 
signed  the  bond  in  question. 

If  gross  negligence  and  the  utter  disregard  of  the  duties 
of  their  office  by  the  members  of  the  council  and  by  the 
auditors  appointed  by  them,  during  the  whole  time  that 
the  treasurer  filled  the  office  of  treasurer,  could  be  any 
answer  to  the  defendant's  liability  on  the  bond,  then  his 
defence  would  be  made  out,  for  more  culpable  negligence 
and  incompetence  on  the  part  of  both  could  scarcely  be 
displayed  anyw^here,  the  result  being  that  at  the  time  the 
defendant  executed  the  bond  in  question  the  treasurer  was 
a  defaulter  to  the  extent  of  some  $20,000  or  $25,000. 

The  learned  Chief  Justice  in  his  judgment  below  pro- 
ceeded upon  the  ground  that  the  defendant  when  he  signed 
this  bond  had  a  right  to  assume  that  the  auditors  had 
honestty  and  intelligently  performed  their  duties  and  that 
their  audits  had  been  duly  and  properly  investigated  and 
passed  upon  by  the  council,  and  were  in  effect  representa- 
tions by  the  council  to  the  defendant  and  the  public 
generally  that  the  treasurer's  accounts  were  correct  and 
that  he  was  not  in  default. 

Upon  the  question  of  negligence,  I  think  the  authorities 
are  all  one  way.  In  an  American  case,  Tapley  v.  Martin 
(1874),  116  Mass.  275,  an  action  on  an  indemnity  bond  given 
to  a  person  who  had  become  surety  for  a  bank  clerk,  it  was 
held  that  negligence,  however  gross,  on  the  part  of  the 
bank  officers  without  knowledge  of  the  frauds  perpetrated 
would  not  discharge  the  sureties,  and  this  w^as  affirmed  in 
the  appellate  court  with  the  remark  that  we  can  see  no 
principle  upon  which  it  can  be  held  to  have  this  effect. 
The  object  of  the  bond  is  to  guarantee  to  the  bank  the 
faithful  performance  by  the  cashier  of  his  duties.  His 
duties  and  obligations  are  not  affected  by  the  negligence 
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of  other  officers  or  agents  of  the  bank,  and  such  negligence  Judgment, 
does  not  discharge  the  sureties.  Burton, 

It  is  true  that  the  Municipal  Act  requires  the  council  to  G.  J.O. 
appoint  auditors  to  provide  for  periodical  examinations  of 
the  treasurer's  accounts,  but  even  the  omission  to  make 
such  appointment  would  not  operate  to  discharge  the 
surety  unless  the  making  of  such  examination  was  made  a 
condition  by  agreement  with  the  sureties. 

The  statute  and  the  bond  have  the  ver}^  same  object  in 
view,  a  double  security  against  the  defalcations  of  the 
treasurer.  The  failure  by  the  auditors  or  the  members  of 
the  council  to  fulfil  their  duties  can  be  no  reason  why  the 
corporation  should  lose  the  other  security  also.  The  negli- 
gence of  one  officer  of  the  council  to  perform  his  duty,  and 
by  his  carelessness  enabling  another  officer  to  commit  a 
fraud,  can  be  no  reason  why  the  surety  of  that  fraudulent 
official  should  be  discharged. 

In  this  case  there  is  no  pretence  that  the  council  were 
aware  that  the  treasurer  was  a  defaulter.  They  ought  to 
have  known  it,  no  doubt,  but  that  is  only  imputable  to 
them  as  negligence,  and  no  efforts  were  used  by  them  to 
induce  the  surety  to  enter  into  the  obligation  without  a 
request  made  by  him  to  the  council  as  a  body  to  give  him  in- 
formation as  to  the  state  of  the  treasurer's  accounts.  It  does 
not  appear  to  me  in  the  absence  of  any  reason  to  suspect 
the  official  that  there  was  any  duty  to  make  any  examina- 
tion, certainly  not  if  not  requested  to  do  so  with  a  view 
to  entering  into  the  engagement. 

But  the  learned  Chief  Justice  thinks  that  the  council,  by 
adopting  the  statement  of  the  auditors,  made  it  a  representa- 
tion upon  which  the  surety  was  justified  in  acting.  If  the 
council  had  been  applied  to  with  the  knowledge  of  the 
purpose  for  which  the  information  was  sought  and  this 
report  had  been  sent,  I  should  have  been  inclined  to  agree 
with  him,  but  I  think  any  thing  short  of  this  would  be 
insufficient.  The  report  was  not  intended  for  any  such 
purpose.  The  only  case  which  I  have  found  at  all  like  this 
is  Gi'aves  v.  Lebanon  National  Bo/nk  (1873),  10  W.  P.  D. 
Bush  (Kentucky)  23. 


484 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment,       There  a  bank  cashier  had  embezzled  the  bank's  funds, 
Burton,    the  discovery  of  which,  though  not  made,  might  have  been 
C.J.O.      easily  made  by  the  use  of  slight  diligence  on  the  part  of 
the  directors. 

They,  however,  published  in  accordance  with  the  law  a 
statement  of  the  condition  of  the  bank,  from  which  it 
appeared  that  its  affairs  were  being  prudently  and  honestly 
administered,  and  from  which  the  public  had  a  right  to 
believe  the  cashier  was  trustworthy.  The  surety,  subse- 
quently having  seen  this  report,  executed  a  bond  as  surety 
for  him.  Without  expressing  any  opinion  as  to  whether 
the  statutory  reports  so  published  could  be  treated  as 
representations  to  the  public,  it  is  sufficient  to  say  that 
the  sureties  there  had  read  the  reports,  or  one  of  them, 
and  acted  upon  it. 

I  do  not  think  that  the  statement  made  to  the  council 
by  the  auditors  and  adopted  by  them  can  be  regarded  as  a 
representation  made  to  this  defendant,  but  there  are  many 
other  reasons  why  I  fear  we  cannot  adopt  that  defence. 
No  such  defence  is  pleaded  and  there  is  no  evidence  that 
it  came  to  the  knowledge  of  the  defendant,  or  influenced 
him  in  executing  the  bond. 

I  am  unable  to  find  any  evidence  that  it  was  agreed 
that  the  guarantee  bond  should  be  co-extensive  with  the 
obligation  of  the  defendant.  If  there  was  any  such  under- 
standing on  his  part,  it  was  incumbent  upon  him  to  see 
that  the  guarantee  w^as  in  that  form  before  completing  the 
transaction. 

It  is  a  very  hard  case  upon  the  defendant,  but  I  cannot 
say  that  he  is  altogether  free  from  blame  in  not  taking 
more  pains  to  obtain  reliable  information  as  to  the  actual 
state  of  the  treasurer's  accounts ;  and,  much  as  I  regret  it, 
I  think  we  must  hold  that  no  representations  were  made 
or  intended  to  be  made  to  him  to  induce  him  to  enter  into 
this  bond.  I  gathered  from  the  statement  of  counsel  that 
if  judgment  was  adverse  to  the  defendant  a  reference 
would  not  be  necessary.  The  appeal,  therefore,  must  be 
allowed. 
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OSLER,  J.  A. : — 


Judgment. 


OSLER, 

J.  A. 


Some  of"  the  grounds  on  which  the  judgment  at  the  trial 
was  rested  I  am,  with  all  respect,  unable  to  concur  in. 
Such,  for  example,  are  those  which  depend  upon  the  neg- 
ligence of  the  plaintiffs  in  their  own  dealings  with  their 
treasurer :  the  effect  attributed  to  the  alleged  assurance  of 
the  chairman  of  the  finance  committee  of  the  county 
council,  having  regard  to  the  circumstances  under  which 
it  was  given,  that  the  treasurer  was  not  then  in  default ; 
or,  again,  the  yearly  published  audits  of  the  accounts  by 
the  county  auditors.  These  not  having  been  put  forward 
by  the  plaintiffs  to  the  defendant  as  express  representations 
for  the  purpose  of  being  acted  upon,  I  cannot  regard  as 
representations  the  untruth  of  which  can  now  be  shewn 
for  the  purpose  of  defeating  the  defendant's  obligation. 
The  same  observation  applies  to  the  certificate  given  by 
the  warden  to  the  agents  of  the  guarantee  company.  It 
was  not  given  to  the  defendant,  or  given  for  the  purpose 
of  being  shewn  to  or  acted  upon  by  him.  It  does  not 
seem  to  have  been  actually  seen,  or  heard  read  by  him. 
It  is,  moreover,  non-committal  in  its  terms,  and  states 
apparently  nothing  but  what  was  strictly  true,  so  far  as 
it  affirms  anything. 

There  was  negligence  on  the  part  of  the  plaintiffs  and 
their  auditors  in  dealing  with  their  treasurer's  accounts, 
negligence  which  it  would  not  be  easy  to  describe  with 
due  moderation  of  expression,  but  this  is  not  enough  to 
absolve  the  surety.  There  was  no  fraudulent  concealment 
of  facts  which  ought  to  have  been  communicated  to  him 
when  he  was  about  to  become  surety,  and  herein  consists 
the  notable  weakness  of  the  defendant's  case.  Sanfoi'd 
had  in  fact  deceived  every  one  into  a  mistaken  belief  in 
his  honesty,  and  that  was  really  what  the  defendant  was 
resting  upon. 

On  the  questions  of  concealment  and  negligence,  I 
refer  to  Township  of  East  Zorra  v.  Douglas  (1870),  17  Gr. 
462  ;  Niagara  District  Fruit  Growers  Stock  Co.  v.  Walker 
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Judgment.    (1896),  26  S.  C.  R.  629 ;  Wayne  v.  Commercial  National 
Bank  (1866),  52  Pa.  St.  343,  349,  350  ;  Tapley  v.  Martin 
J- A. '     (1874),  116  Mass.  275  ;  Smith  v.  Bank  of  Scotland  (1813),  1 
Dow  272  ;  Am.  &  Eng.  Ency.,  vol.  XXIV.,  p.  793,  et  seq. 

A  further  ground  relied  upon  at  the  trial  and  upon  the 
appeal,  viz.,  that  the  security  taken  from  the  guarantee 
company  is  not  co- extensive  with  that  taken  from  the 
defendant,  also,  I  think,  fails,  although  I  at  one  time  was 
disposed  to  adopt  it  and  to  treat  the  defendants  as  being 
bound  by  what  their  solicitor  had  stated  to  the  defendant 
as  to  the  effect  or  extent  of  that  security.  But  further 
reflection  has  convinced  me  that  the  stipulations  contained 
in  the  defendant's  own  contract  preclude  him  from  relying 
upon  this  defence.  There  was  no  attempt  to  prove,  and 
probably  it  would  have  been  difficult  to  prove,  that  the 
defendant  was  misled  into  signing  his  contract  by  any 
misrepresentation  of  its  contents,  in  short,  that  any  fraud 
was  practised  upon  him,  and  in  the  face  of  his  own  decla- 
rations therein  less  than  that  will  not  do.  He  in  eflect 
says  to  the  plaintiffs  that  they  may  contract  on  any  terms 
they  will  as  to  the  other  sureties,  or  even  take  no  other 
surety  at  all.  I  must  hold,  and  I  may  be  allowed  to  add, 
with  regret,  that  the  appeal  should  be  allowed. 

Maclennan,  J.  A. : — 

It  was  admitted  that  when  the  bond  in  question  was 
given  on  the  1st  of  August,  1893,  the  treasurer  was  a 
defaulter  to  the  amount  of  over  |$20,000,  and  that  his 
defaults  continued  j  to  increase  from  that  time  until  he 
absconded  about  the  16th  of  June,  1897,  when  they 
amounted  to  $62,000.  The  judgment  holding  that  the 
defendant  is  not  bound  is  rested  upon  the  ground  of 
representations,  for  which  the  plaintiffs  are  responsible, 
made  to  the  defendant,  that  at  the  date  of  the  bond  the 
treasurer  was  not  in  default ;  and  a  further  representation 
that  the  liability  of  a  guarantee  company  for  the 
integrity  of  the  treasurer  was,  or  was  to  be,  co-exten- 
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sive  with  the  bond  given  by  the  defendant,  which  was  Judgment, 
untrue.  The  representations  relied  on  were  the  follow-  Maclennan, 
ing  :  Sanford  had  been  treasurer  for  many  years,  and 
was  reputed  to  be  honest  and  possessed  of  considerable 
property.  The  defendant  was  well  acquainted  with 
him,  and  had  been  associated  with  him  in  business,  and 
firmly  believed  in  his  honesty.  There  was  also  a  family 
relationship  between  them,  and  it  was  at  Sanford's 
request  that  the  defendant  became  his  surety.  The 
treasurer's  accounts  had  been  audited  every  year  by 
auditors  duly  appointed,  and  they  had  never  reported  any- 
thing amiss,  and  the  last  audit  prior  to  the  date  of  the 
bond  had  been  up  to  the  30th  of  April,  1893.  This  report 
of  the  auditors  had  been  considered  by  a  finance  com- 
mittee of  the  council ;  and  the  chairman.  Dr.  McAllister, 
had  by  a  report  dated  the  17th  of  June,  certified  that  they 
had  examined  the  auditors'  statement  carefully,  and  were 
gratified  to  find  the  finances  in  a  satisfactory  condition, 
shewing  a  balance  on  hand  on  December  31st,  1892,  of 
$23,876.23,  and  recommended  that  the  auditors'  report  with 
abstract  and  detailed  statement  of  receipts  and  expendi- 
tures should  be  printed  in  the  minutes  of  the  June  session. 
This  report  of  the  finance  committee  was  adopted  by  the 
council.  The  treasurer's  accounts  were  in  fact  false,  and 
instead  of  a  balance  of  $23,876  on  hand,  there  should  have 
been  a  larger  sum  by  upwards  of  $20,000.  It  is  not  sug- 
gested that  the  auditors  acted  dishonestly,  nor  but  that 
they  and  the  chairman  of  finance,  and  the  council  gener- 
ally, believed  that  the  accounts  were  honest  and  true. 

The  learned  Chief  Justice,  however,  holds  that  by  the 
adoption  by  the  council  of  the  auditors'  and^  finance 
committee's  reports,  the  corporation  in  eff*ect  represented  to 
the  ratepayers  generally,  of  whom  the  defendant  was  one, 
that  the  treasurer's  accounts  were  correct,  and  that  he  was 
not  in  default.  He  says  that  the  defendant  had  a  right  to 
rely  upon  that  representation,  as  he  did,  and  as  apparently 
everyone  else  did,  and  that,  being  untrue,  he  was  discharged 
from  liability  on  his  bond. 
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Judgment.  The  defendant  also  in  his  evidence  says  that  after  he 
Maclennan,  had  been  requested  by  Sanford  to  become  his  surety  he 
made  various  enquiries.  He  met  McAllister  casually 
and  told  him  of  Sanford's  request,  and  asked  him  if  it  was 
all  right,  referring  to  the  treasurer's  books  and  transactions, 
to  which  McAllister  answered  that  everything  was  all 
right.  He  also  speaks  of  a  conversation  with  Mr.  Pepler,. 
the  county  solicitor,  in  which  that  gentleman  expressed  the 
*  opinion  that  there  was  little  risk,  and  that  the  suretyship 

was  a  matter  of  form.  He  also  testifies  that  he  had  talked 
with  Mr.  Lett,  agent  of  a  guarantee  company,  with  whom 
an  application  was  pending  for  a  guarantee  for  the  trea- 
surer to  the  amount  of  $10,000,  and  who  told  him  the 
substance  of  a  certificate  received  by  the  company  from 
the  warden  in  support  of  the  application.  That  certificate 
is  dated  the  7th  of  July,  1893,  and  is  to  the  effect  that  to 
the  best  of  the  warden's  knowledge,  the  treasurer  had  per- 
formed his  duties  honestly,  faithfully  and  diligently,  that 
when  last  examined  his  accounts  were  found  in  every 
respect  correct,  and  that  he  knew  of  no  reason  why  the 
guarantee  applied  for  should  not  be  granted. 

There  are  other  representations  relied  on  by  the  defen- 
dant, and  with  reference  to  them  the  learned  Judge 
says  that  having  turned  out  to  be  untrue  the  eff'ect  of 
them  was  to  discharge  the  defendant. 

Now,  with  great  respect,  I  am  of  opinion  that  the  learned 
Judge  has  come  to  a  wrong  conclusion  upon  the  law  bearing 
on  the  matter,  and  that  the  authorities  do  not  warrant  us  in 
upholding  his  judgment.  The  treasurer  had  so  manipulated 
his  accounts  that  for  a  number  of  years,  and  from  year  to 
year,  he  had  deceived  the  auditors  and  the  council ;  and 
while  he  was  in  fact  a  defaulter  to  a  large  sum  the  council 
and  auditors,  and,  as  the  learned  Chief  Justice  says, 
apparently  every  one  else,  believed  that  his  accounts  were 
correct.  The  auditors  were  careless,  but  there  is  no 
suggestion  that  they  were  dishonest ;  and  their  reports,, 
and  also  the  report  of  the  finance  committee,  and  the 
warden's  certificate,  were  all  made  honestly,  and  in  good 
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faith.    The  same  thing  is  to  be  said  of  the  statements  Judgment. 

made  to  the  defendant  by  McAllister.    Now  the  county  maclensan» 

had  not  requested  the  defendant  to  become  a  surety. 

They  had  required  the  treasurer  to  give  security  to  the 

amount  of  130,000,  and  the  treasurer  proposed  to  give  a 

mortgage  on  his  own  property  for  $10,000,  a  guarantee 

company's  bond  for  $10,000  more,  and  the  bond  of  two 

friends  for  $5,000  each,  of  whom  the  defendant  was  one. 

The  council  agreed  to  accept  the  security  offered,  Mr* 

Pepler  was  to  prepare  the  instruments,  or  to  see  that  they 

were  all  in  proper  legal  form  ;  but  neither  Dr.  McAllister 

nor  Mr.  Pepler  had  any  authority  to  bind  the  plaintiffs  by 

any  statement    or  representation  as  to  the  treasurer's 

integrity  or  as  to  the  correctness  of  the  accounts.    If  the 

defendant  had  desired  to  bind  the  council  by  any  statement 

or  representation  he  should  have  obtained  some  formal 

corporate  act,  which  would  have  that  effect,  but  he  did  not 

do  so ;  and  I  do  not  think  the  corporation  is  bound  by 

anything  that  was  said  by  either  Dr.  McAllister  or  Mr. 

Pepler,  or  by  the  warden's  certificate,  even  if  the  defendant 

was  misled  by  them.   There  was,  therefore,  no  fraud  in  the 

ease,  nor  was  there  any  actual  representation  of  any  kind, 

for  which  the  corporation  was  responsible.    In  Toivnship 

of  East  Zorra  v.  Douglas  (1870),  17  Gr.  462,  it  was  held,  as 

the  result  of  the  authorities,  that  a  surety  cannot  get  rid 

of  his  liability  on  the  ground  of  want  of  information,  unless 

he  can  shew  that  it  was  fraudulently  withheld  ;  and  in 

Peers  v.  County  of  Oxford  (1870),  ib.  472,  it  was  held  that, 

to  relieve  him  from  his  obligation,  concealment  of  material 

facts  must  be  fraudulent ;  and  in  Niagara  District  Fruit 

Groivers'  Stock  Co.  v.  Walker  (1896),  26  S.  C.  R.  629,  there 

had  been  a  succession  of  defaults  by  the  principal  in  the 

business,  and  in  the  very  matters  which  were  the  subject  of 

the  guarantee,  which  were  not  communicated  to  the  surety, 

but  it  was  held  that  the  non-communication  of  them, 

although  known  to  the  creditor,  did  not  relieve  the  surety. 

And  in  De  Colyar  on  Guarantees,  3rd  ed.,  p.  369,  where 

all  the  cases  are  collected  and  discussed,  the  author  states 
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Judgment,  the  law  to  be  that  no  concealment  will  vitiate  a  guarantee 
Maclennan,  unless  it  be  fraudulent,  and,  at  p.  370,  that  the  omission 
to  disclose  things  which  the  principal  is  bound  spontane- 
ously to  disclose,  must  be  wilful  and  intentional  in  order  to 
relieve  the  surety.  I  think  those  propositions  are  estab- 
lished by  the  authorities  which  he  cites. 

The  learned  Chief  Justice  also  rests  his  judgment  on 
another  ground,  namely,  that  the  bond  taken  from  the 
guarantee  company  was  not  co-extensive  with  that  taken 
from  the  defendant,  as  he  had  a  right  to  assume  from  the 
report  of  the  finance  committee  of  the  16th  of  June,  1893, 
whereby  his  right  to  contribution  from  that  company  was 
prejudiced.  I  think  that  ground  also  insufficient  to  sustain 
the  judgment.  I  think  the  objection  is  conclusively 
answered  by  the  terms  of  the  defendant's  bond.  It  recites 
that  the  agreement  was  that  he  and  his  co-obligor  Rogers 
had  agreed  to  give  their  bond  wholly  independently  of  one 
another,  and  independently  of  the  other  securities  referred 
to,  one  of  which  was  the  guarantee  compan3^'s  bond,  and 
this  is  repeated  in  a  subsequent  part  of  the  bond  where  it 
is  agreed  between  the  obligors  and  obligees  that  the 
liability  of  the  former  is  not  in  any  way  to  depend  on  the 
giving  of  the  said  other  securities.  Therefore,  the  defendant 
would,  in  my  opinion,  have  been  liable  even  if  the  guarantee 
company  had  given  no  bond  at  all.  Nor  do  I  think  that 
conclusion  negatived  by  the  proviso  that  any  rights  of 
contribution  between  the  different  sureties  themselves 
should  not  be  afJected. 

I  am,  therefore,  of  opinion  that  the  appeal  should  be 
allowed,  and  that  the  plaintiffs  should  have  judgment  for 
the  amount  of  the  bond. 

Moss,  J.  A. : — 

The  questions  involved  in  this  appeal  turn  chiefly  upon 
the  effect  to  be  given  to  the  conduct  of  the  plaintiff  cor- 
poration and  its  officers  in  reference  to  one  S.  J.  Sanford 
and  his  accounts  as  treasurer  of  the  county,  and  there  is 
very  little  dispute  as  to  the  facts. 
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After  a  careful  examination  and  consideration  of  the  Judgment, 
evidence  I  find  myself  unable  to  concur  in  the  judgment  Moss, 
appealed  from.  •^••^ 

I  have  not  been  able  to  convince  myself  that  the  rights 
of  the  corporation  are  at  all  affected  by  the  statements 
made  by  McAllister,  the  chairman  of  the  finance  com- 
mittee of  the  council,  to  the  defendant  in  the  conversation 
had  with  him  in  the  month  of  June,  1893,  or  by  the  infor- 
mation with  reference  to  the  warden's  certificate  after- 
wards conveyed  by  Lett  to  the  defendant. 

I  do  not  say  that  the  somewhat  lax  rules  which  are  some- 
times found  applied  to  trading  or  private  corporations  and 
their  managers  should  be  applied  to  a  public  corporation 
and  its  managers,  but  it  is  doing  no  injustice  to  the  defen- 
dant to  apply  to  this  municipal  corporation  the  same  prin- 
ciples as  are  applied  to  an  ordinary  private  corporation, 
and  to  treat  the  members  of  the  council  as  on  no  higher 
plane  than  directors  of  an  incorporated  company. 

It  is  settled  that  a  company  will  be  bound  by  false  and 
fraudulent  statements  contained  in  reports  made  to  it  by 
the  directors,  if  they  have  been  adopted  by  the  corporation 
and  designedly  published  and  put  into  circulation  through 
the  act  of  the  corporation,  and  have  thus  come  to  the  notice 
of  third  persons  who  it  was  intended  should  act  upon 
them  and  who  did  act  upon  them  to  their  injury. 

It  was  not  without  considerable  discussion  and  diversity 
of  opinion  that  the  conclusion  was  finally  arrived  at,  that 
a  company  was  bound  by  false  and  fraudulent  statements 
in  directors'  reports,  but  it  may  now  be  taken  as  settled 
law  that  after  adoption  a  report  is  the  act  of  the  company 
and  not  simply  of  the  directors,  and  that,  if  after  adoption 
it  is  circulated,  misstatements  contained  in  it  must  be  taken 
to  have  been  made  with  the  authority  of  the  company, 
and  it  is  disabled  from  enforcing  contracts  or  agreements 
with  it  induced  by  such  conduct  on  its  part. 

The  elaborate  arguments  and  judgments  in  NicoUs  Case 
(1859),  3  DeG.  &  J.  387,  the  opinion  of  the  Judicial 
Committee  in  MacKay  v.  Commercial  Bank  of  New 
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Judgmenk  Brunswick  (1874),  L.  R.  5  P.  C.  394,  and  the  speeches  of 
Moss,  the  Law  Lords  in  Houldsworth  v.  City  of  Glasgow  Bank 
J-^-  (1880),  5  App.  Cas.  317,  fully  illustrate  this  branch  of  law 
and  the  varying  views  taken. 

It  is  also  settled  that  a  company  is  bound  by  the  repre- 
sentations and  admissions  of  its  directors  and  other  agents- 
made  while  they  are  acting  within  their  authority  and  in 
a  due  course  of  business.  But  in  the  case  of  directors,  the 
representation  or  admission  to  be  binding  on  the  company 
must  be  by  the  whole  of  them  or  a  quorum  thereof  as  a 
body,  or  otherwise  acting  in  accordance  with  the  regula- 
tions of  the  company  so  as  to  bind  it. 

Now,  giving  the  defendant  the  full  benefit  of  these  prin- 
ciples, they  do  not  aid  him. 

McAllister  had  no  authority  as  an  individual  member 
of  the  council  and  was  not  authorized  by  any  act  of  the 
corporation  to  make,  in  the  course  of  a  casual  conversation 
held  away  from  the  council  chamber  and  not  while  the 
council  was  actually  sitting,  any  statement  on  its  behalf 
with  reference  to  the  matter  of  Sanford's  dealings  as 
treasurer.  And  even  assuming  an  enquiry  addressed  to 
him  in  a  much  more  formal  manner  and  answered  more 
definitely  and  pointedly,  his  answer  could  not  bind  the 
corporation. 

The  certificate  given  to  the  guarantee  company  by  the 
warden  was  not  intended  to  be  seen  or  acted  upon  by  the 
defendant,  and  in  fact  it  was  not  seen  by  him.  The  in- 
formation as  to  its  contents  came  from  Lett,  who  was  in 
no  sense  the  agent  of  the  corporation  for  the  purpose  of 
making  any  communication  on  its  behalf  to  the  defendant. 

And  neither  the  certificate  nor  the  reports  made  from 
time  to  time  upon  the  financial  aflfairs  of  the  corporation 
and  the  treasurer's  security  can  be  said  to  have  been  falsely 
or  fraudulently  concocted  and  circulated  with  the  intention 
of  their  being  acted  upon  by  the  defendant  in  the  matter 
of  his  becoming  surety  for  the  treasurer,  or  with  the  in- 
tention of  deceiving  or  misleading  any  one. 

This  does  not  impugn  in  the  least  the  principle  that  a 
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corporation  cannot  retain  an  advantage  secured  by  the  Judgment, 
fraud  or  misrepresentation  of  its  agents.  Moss, 

As  regards  the  defendant's  action  in  accepting  the  posi-  '^•-^ 
tion  of  surety,  the  statements  of  McAllister,  the  certifi- 
cate of  the  warden  and  the  reports  of  the  finance  committee 
communicated  to  the  defendant  under  the  circumstances 
disclosed  in  the  evidence,  can  no  more  affect  the  position 
or  rights  of  the  corporation  than  if  they  were  made  by 
complete  strangers. 

They  were  not  communicated  to  him  by  or  under  the 
authority  of  the  corporation  in  answer  to  enquiries  for 
information  addressed  by  him  to  it. 

It  is  further  put  forward  on  behalf  of  the  defendant  that 
the  corporation,  by  accepting  the  bond  that  it  took  from 
the  guarantee  company,  has  either  deprived  the  defendant 
of  his  right  of  contribution  or  limited  its  extent,  and  that 
this  is  contrary  to  the  terms  and  understanding  upon  which 
the  defendant  agreed  to  become  surety,  and  he  is,  therefore, 
not  liable. 

In  support  of  this  contention  he  relies  upon  the  report 
of  the  finance  committee  of  the  16th  of  June,  1893,  the 
bond  or  instrument  executed  by  him  upon  which  this 
action  is  brought,  and  the  statements  made  by  Mr.  Pepler, 
the  corporation  solicitor,  before  and  at  the  time  of  the 
execution  of  the  bond. 

The  language  of  the  bond  has  a  very  material  bearing 
on  this  question.  It  recites  that  Sanford  is  the  treasurer 
of  the  corporation  and  that  it  has  requested  him  to  furnish 
security  for  the  faithful  performance  of  the  duties  of  the 
office  in  the  sum  of  $30,000,  which  he  has  agreed  to  do, 
part  by  a  mortgage  and  pledge  of  his  own  property  and 
part  by  or  through  a  guarantee  company,  and  part  as  therein 
contained,  and  that  the  defendant  has  consented  and  agreed 
to  give  and  join  in  the  bond  or  obligation  as  surety  for 
Sanford  in  the  sum  of  $5,000,  wholly  independent  of  his 
co-surety  in  the  bond  and  independentl}"  of  the  other 
securities  above  referred  to. 

Amongst  other  undertakings  contained  in  the  bond  or 
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Judgment,  instrument,  there  is  one  to  the  effect  that  the  defendant 
Moss,  shall  be  liable  to  the  extent  of  $5,000  wholly  independent 
'  J-A.  q£  ii^Q  other  surety  or  of  the  other  securities  thereinbefore 
referred  to,  and  that  his  liability  is  not  in  any  way  to 
depend  upon  the  giving,  varying,  relieving,  releasing  or 
otherwise  dealing  or  omitting  to  deal  with  the  other  surety 
or  the  other  securities,  and  that  his  liability  shall  not  be- 
affected  in  any  way  by  the  action  or  want  of  action  on 
the  part  of  the  corporation  as  to  the  other  surety  or  the 
other  securities. 

This  is  followed  by  a  proviso  that  the  foregoing  provi- 
sion is  not  to  affect  in  any  way  the  rights  of  contribution 
or  otherwise  as  between  the  different  sureties  themselves. 

Then  there  follows  further  on  a  declaration  of  intention 
that  the  defendant  shall  be  bound  as  a  principal  to  the 
extent  above  mentioned  for  any  default  of  Sanford. 

I  find  the  language  of  the  bond  too  strong  to  enable  me 
to  say  that  the  defendant  is  entitled  to  be  relieved  on  this 
ground. 

He  did  not  rely  upon  the  report  of  the  finance  commit- 
tee of  the  16th  June,  1893,  for  he  states  that  he  cannot 
say  that  he  saw  it,  or  any  copy  of  it.  He  had  of  course  a 
right  to  rely  upon  the  recital  in  the  bond  which  substan- 
tially sets  forth  the  statement  of  the  report  with  regard 
to  the  guarantee  company,  and  to  accept  Mr.  Pepler's 
statements  as  made. 

But  he  was  also  bound  to  take  notice  that  by  the  same 
instrument  he  agreed  that  his  liability  was  to  exist  even 
though  there  was  no  giving  of  the  other  securities,  or  that 
having  been  given  they  were  afterwards  varied  or  the 
benefit  of  them  relinquished. 

And  further,  that  it  was  the  intention  that  he  should 
be  bound  as  a  principal  to  the  extent  of  $5,000. 

Therefore,  while  it  must  be  conceded  that  the  defen- 
dant was  entitled  to  suppose,  as  well  from  Mr.  Pepler's 
statements  as  from  the  recital  and  other  contents  of  the 
bond,  that  the  security  then  proposed  to  be  taken  from  the 
guarantee  company  would  assure  him  of  contribution  ia 
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case  the  loss  did  not  reach  the  aggregate  of  their  respective  Judgment, 
liabilities,  it  must  also  be  conceded  that  he  agreed  that  Moss, 
the  corporation  was  to  be  at  liberty  to  refrain  from  taking 
the  security  or  to  take  a  different  one.  or  to  vary  or 
release  it. 

To  relieve  himself  from  this  position,  it  was  incumbent 
on  the  defendant  to  allege  and  shew  that  it  was  part  of 
the  agreement  and  understanding,  on  the  faith  of  which 
he  became  surety  and  executed  the  bond,  that  notwith- 
standing the  agreements  therein  contained  there  was  to 
be  at  all  times  and  under  all  circumstances  a  co-extensive 
liability  by  the  guarantee  company  and  a  right  of  con- 
tribution against  it;  and  further,  that  he  did  not  understand 
the  meaning  of  the  bond  when  he  signed  it  and  was  led  to 
sign  it  without  being  aware  of  the  covenants  and  agree- 
ments it  contains. 

In  other  words,  that  a  fraud  was  practised  upon  him  in 
procuring  him  to  execute  the  bond  in  its  present  form. 

This  has  not  been  alleged  or  proved,  and  I  apprehend 
it  was  not  capable  of  proof.  Neither  the  allegations  nor 
the  evidence  reach  the  point  of  shewing  that  either  before 
or  at  the  time  of  signing  the  bond  the  defendant  stipu- 
lated as  a  condition  of  his  executing  it  that  the  guarantee 
company's  liability  was  always  to  be  co-extensive  with 
his,  or  such  as  to  entitle  him  to  contribution,  unless  the 
amount  of  defalcations  absorbed  the  aggregate  liability : 
see  Traill  v.  Gibbons  (1861),  2  F.  &  F.  358 ;  Ansten  v. 
Hoiuard  (1816),  7  Taunt.  28. 

The  presumption  of  law  noticed  by  Sir  George  Jessel, 
M.  E,.,  in  In  re  Cooper,  Cooper  v.  Vesey  (1882),  20  Ch.  D,,  at 
p.  629,  that  when  a  man  signs  a  deed  he  is  acquainted 
with  its  contents  and  understands  its  effect,  has  not  been 
rebutted  or  attempted  to  be  rebutted. 

The  alleged  negligences  of  the  corporation  in  not  taking- 
more  care  to  see  that  the  treasurer's  accounts  were  duly 
and  properly  kept,  and  of  the  corporation  auditors  in  not 
properly  and  efficiently  performing  their  duties,  do  not,  I 
think,  constitute  an  answer  to  the  claim. 
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Judgment.  There  is  no  ground  for  assuming  fraud  on  the  part  of 
Moss,  s-ny  one  except  the  treasurer  himself,  or  any  connivance 
with  him,  or  anything  worse  than  a  most  reprehensible 
carelessness  and  want  of  proper  business  methods  in  look- 
ing after  and  scrutinizing  the  financial  dealings  of  the 
treasurer,  which,  it  is  to  be  regretted,  are  only  too  frequently 
to  be  found  manifested  in  corporation  management. 

The  argument  that  the  corporation  is  responsible  for  the 
neglect  or  inefficiency  of  its  officers  in  their  conduct  of  its 
affairs,  and  that  the  negligence  and  inefficiency  on  the  part 
of  the  members  of  the  council  and  the  auditors  shewn  in 
this  case  should  discharge  the  defendant,  is,  I  think, 
answered  by  a  reference  to  the  provisions  of  the  Municipal 
Act. 

Every  treasurer  is  bound  to  give  and  every  municipal 
council  is  bound  to  take  security  for  the  faithful  perform- 
ance by  the  treasurer  of  his  duties.  It  is  the  policy  of  the 
law  that  every  municipal  corporation  should  be  secure  in 
respect  of  the  corporation  funds. 

The  provisions  of  the  Act  with  reference  to  the  appoint- 
ment of,  and  the  duties  to  be  performed  by,  auditors,  as  well 
as  those  with  reference  to  the  reports  to  be  made  upon  the 
treasurer's  accounts  and  securities  appear  to  have  for  their 
immediate  object  the  further  security  of  the  municipal  funds 
by  enabling  the  council  through  and  by  means  of  the  audi- 
tors and  otherwise  to  investigate  the  state  of  the  treasurer's 
accounts  and  to  ascertain  whether  his  receipts  and  pay- 
ments and  all  his  dealings  with  the  corporation  finances 
and  securities  have  been  properly  entered  and  accounted 
for. 

It  would,  I  think,  be  contrary  to  the  object  and  design 
of  these  provisions  to  hold  that  failure  on  the  part  of  the 
persons  appointed,  to  properly  perform  these  duties  puts  an 
end  to  the  additional  security  which  the  Act  imperatively 
requires  to  be  taken :  Mayor  of  Durham  v.  Fowler  (1889), 
22  Q.  B.  D.  394 ;  Mayor  of  Kingston-upon-Hull  v. 
Harding,  [1892]  2  Q.  B.  494 ;  Byrne  v.  Muzio  (1881),  8 
L.  K  Ir.  396. 
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It  was  further  contended  that  a  portion  of  the  amount  Judgment, 
of  the  treasurer's  defaults  since  the  date  of  the  bond  sued  Moss, 
on  was  not  corporation  funds  come  to  his  hands  as  trea- 
surer  or  during  the  course  of  the  performance  of  his  duties 
as  such,  and  that  to  the  extent  of  such  portion  the 
defendant  is  not  liable. 

But  upon  the  figures  I  am  satisfied  that  after  making 
every  allowance  which  the  defendant  is  fairly  entitled  to 
claim,  there  remains  more  than  $5,000.  And  upon  the 
terms  of  the  bond  the  defendant  is  liable  to  pay  $5,000  to 
the  corporation  independently  of  the  other  securities. 

E  do  not  wish  to  express  any  opinion  not  necessary  for 
the  disposition  of  the  questions  arising  on  the  present 
record,  but  I  may  observe  that  the  matter  of  contribution 
cannot  arise  as  a  practical  question  until  it  is  made  to 
appear  that  $5,000  is  more  than  the  defendant's  pro- 
portion of  the  defalcation  for  which  he  is  liable. 

Appeal  allowed, 

R.  S.  0. 
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Township  of  Logan  v.  Township  of  McKillop. 

Ditches  and  Watercourses  Act — 57  Vict.  ch.  55  (  O.J — Owner — Appeal  from 
Award — Trustees — Service  of  Notices — Deepening  Ditch —  Water  and^ 
Watercourses. 

Per  OsLEE.  and  Moss,  JJ.A.,  Burton,  C.J.O.,  contra. — Where  in  pro- 
ceedings under  the  Ditches  and  Watercourses  Act,  57  Vict.  ch.  55  (O.), 
a  declaration  of  ownership  has  been  made  and  filed  by  the  person 
initiating  the  proceedings,  any  objection  to  his  status  as  owner  should  be 
made  before  confirmation  of  the  award ;  the  effect  of  section  24  being 
that  the  award  when  made  and  confirmed  by  lapse  of  time  or  on  appeal 
cannot  be  impeached  on  such  a  ground. 

York  V.  Township  of  Osqoode  (1892),  24  O.  R.  12 ;  (1894),  21  A.  R.  168  ; 
(1895),  24  S.  C.  R.  282,  distinguished. 

Per  Burton,  C.J.O.,  and  Moss,  J.  A.,  Maclennan,  J.  A.,  contra. — A  per- 
son in  possession  of  land  under  a  lease  with  an  option  to  purchase,  no 
default  having  occurred,  is  not  the  owner  of  the  land  within  the  mean- 
ing of  the  Ditches  and  Watercourses  Act,  57  Vict.  ch.  55  (0.),  and  is 
not  entitled  to  initiate  proceedings  thereunder. 

Per  OsLER,  Maclennan,  and  Moss,  JJ.A. — Where  land  affected  by  a 
proposed  work  is  vested  in  several  persons  as  devisees  in  trust,  none  of 
,  them  living  upon  the  land,  or  in  the  municipality  in  which  the  land  is 
situate,  servi9e  of  notice  of  proceeedings  under  the  Ditches  and  Water- 
courses Act  upon  one  of  them  for  all  is  sufficient ;  at  any  rate  sections 
23  and  24  cure  any  objection  as  to  sufficiency  of  service. 

Per  OsLER,  Maclennan,  and  Moss,  JJ.A. — Section  36  of  the  Act  applies 
where  a  ditch  has  been  completed  and  a  new  arrangement  is  necessary 
in  regard  to  its  maintenance  ;  it  does  not  apply  where  a  ditch  is  being 
deepened  or  extended  and  for  work  of  that  kind  the  two  years'  limita- 
tion is  not  in  force. 

In  the  result  the  judgment  of  Armour,  C.  J. ,  at  the  trial  was  reversed. 
Burton,  C.J.O.,  dissenting. 

Statement.      This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  Armour,  C.  J. 

The  following  statement  of  the  facts  is  taken  from  the 
judgment  of  Moss,  J.  A. 

The  plaintiffs  in  this  action  seek  to  recover  from  the 
defendants,  under  the  provisions  of  the  Ditches  and 
Watercourses  Act,  1894,  a  sum  of  $360.38  for  work  done 
by  the  plaintiff  Patrick  Gaffney  upon  a  ditch,  and  a 
further  sum  of  $18,  the  fees  and  charges  of  the  plaintiff 
John  Roger  for  services  as  an  engineer  in  and  about  the 
letting  of  the  said  work  to  the  plaintiff  Gaffney. 

The  demand  is  based  upon  a  certificate  in  writing,  dated 
the  4th  of  December,  1895,  made  by  the  plaintiff  Roger 
pursuant  to  the  provisions  of  sections  28  and  29  of  the  Act 
in  the  form  prescribed  by  section  29. 
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The  certificate  is  in  turn  based  upon  an  award  made  by  Statement, 
the  plaintiff  Roger,  dated  the  29th  of  July,  1895,  in  the 
form  prescribed  by  section  16,  sub-section  2,  of  the  Act. 

The  proceedings  which  led  to  the  making  of  the  award 
and  certificate  may  be  summarized  as  follows : 

On  the  11th  of  June,  1895,  one  Timothy  Kelly,  who  is 
alleged  to  be  the  owner  of  the  north  half  of  lot  35  in  the 
oth  concession  of  Logan,  filed  with  the  clerk  of  the  town- 
ship of  Logan  a  declaration  of  ownership  of  said  premises 
in  the  form  prescribed  by  section  7  of  the  Act,  declaring 
himself  the  owner  within  the  Act  in  fee  simple,  and  on  the 
same  day  received  from  the  clerk  a  notice  or  notices, 
according  to  Form  (C.)  prescribed  by  section  8  of  the  Act, 
for  service  upon  the  owners  under  the  Act  of  lands  affected 
by  a  proposed  ditch  from  his  land,  notifying  them  of  a 
friendly  meeting  to  be  held  on  the  26th  of  June,  1895,  at  1 
o'clock  p.m.  in  the  vicinity  of  his  land. 

June  12. — A  copy  of  this  notice  served  personally  upon 
Thomas  F.  Coleman,  one  of  the  executors  of  Dr.  Thomas 
T.  Coleman,  deceased,  and  a  co-owner,  under  the  latter's 
will,  of  lots  2  and  3  and  the  east  half  of  lot  4  in  the  5th 
concession  of  the  township  of  McKillop,  and  also  upon  the 
owners  of  all  the  other  lands  to  be  affected  by  the  proposed 
ditch. 

June  26. — Meeting  held  when  all  the  owners  present 
except  the  Colemans,  but  no  agreement  arrived  at.  Requi- 
sition by  Kelly  to  the  clerk  of  Logan  in  the  Form  (E.)  pre- 
scribed by  section  13  of  the  Act  for  appointment  by  the 
township  engineer  of  a  time  and  place  to  attend  and  ex- 
amine the  locality,  hear  evidence,  and  make  his  award. 

June  27. — Copy  of  requisition  sent  to  the  plaintiff  J ohn 
Roger,  the  township  engineer. 

July  7. — Appointment  by  latter  of  July  23rd  for  meet- 
ing to  be  held  at  the  premises  sent  to  clerk,  by  whom  copy 
sent  to  Kelly. 

July  8. — Notice  in  Form  (F.)  prescribed  by  section  14  of 
the  Act  sent  to  the  Colemans  by  registered  letter 
addressed  T.  F.  Coleman,  Seaforth,  he  and  his  co-owners 
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Statement,  not  residing  in  the  township  of  McKillop  (see  section  3, 
"  non-resident/'  and  section  15).  This  notice  admitted  to 
have  been  received  by  Coleman. 

July  23. — Engineer  attends  and  examines  the  locality 
on  that  and  subsequent  day  or  days.  Present,  T.  F.  Cole- 
man on  the  first  day  but  not  on  the  subsequent  ones. 

July  29. — Engineer  makes  his  award  in  Form  (G.)  pre- 
scribed by  section  16,  sub-section  (2),  of  the  Act,  directing 
construction  of  ditch  and  defining  portions  to  be  done 
and  manner  of  doing  by  the  various  owners,  and,  among 
the  others,  the  work  to  be  done  by  the  Colemans  upon 
lots  2  and  3  and  the  east  half  of  lot  4  in  McKillop. 

August  2. — Copy  of  award  filed  in  office  of  the  clerk  of 
the  township  of  McKillop  pursuant  to  section  18  of  the 
Act. 

August  3. — Notice  of  filing  award  and  of  work  to  be 
done  sent  by  clerk  of  McKillop  to  the  Colemans  by  regis- 
tered letter  addressed  to  E.  C.  Coleman,  Seaforth,  one  of 
the  executors  of  Dr.  T.  T.  Coleman,  and  a  co-owner  of  the 
above  land,  not  resident  in  McKillop.  It  is  admitted 
that  this  notice  was  received  by  a  clerk  of  Coleman 
Brothers  at  Seaforth,  but,  it  is  said,  was  not  communicated 
to  them. 

Copy  of  award  filed  with  clerk  of  Logan  and  notices 
sent  to  all  parties  interested. 

August  9. — Letter  signed  "  The  Estate  of  T.  T.  Coleman, 
'per  E.  C.  Coleman,  Manager,"  to  the  clerk  of  Logan,  stat- 
ing that  they  had  been  told  by  two  persons  that  award 
had  been  made,  and  complaining  of  want  of  notice. 

August  17. — Last  day  for  appealing  from  the  award 
under  section  22  of  the  Act. 

August  23.— Letter  signed  "  The  Estate  of  T,  T.  Cole- 
man," to  clerk  of  McKillop,  referring  to  information 
received  from  clerk  of  Logan  that  award  made,  and  com- 
plaining of  want  of  notice  in  time  to  appeal. 

Reply  by  post  card  stating  that  notice  sent  by  regis- 
tered letter  on  3rd  August. 

August  24.— Further  letter  signed  "  The  Estate  of  T.  T. 
Coleman,"  reiterating  denial  of  receipt  of  notice. 
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August  27. — Post  card  from  clerk  of  McKillop  in  reply,  Statement., 
stating  that  registered  letter  was  posted  on  3rd  and  should 
have  been  received  on  5th  August,  and  that  time  for 
appealing  had  expired. 

October  10. — Time  for  completion  of  work  required  to 
be  done  by  the  Colemans  under  the  award  expired. 

Notice  from  Kelly  to  the  engineer  that  work  not  done 
on  the  Colemans'  lands,  and  requiring  him  to  attend  to  it 
i.e.,  a  notice  to  inspect  (section  28). 

October  11.  — Letter  from  E.  C.  Coleman  to  clerk  of 
Logan  threatening  injunction  proceedings. 

October  16. — Notice  from  engineer  to  Coleman  Brothers, 
dated  October  15,  sent  by  registered  letter  addressed 
"  Estate  of  T.  T.  Coleman,  Seaforth,"  notifying  of  appoint- 
ment of  October  23rd,  at  4  o'clock  p.m.,  when  he  will 
attend  in  vicinity  of  premises  to  let  the  work  required  to 
be  done  through  the  Coleman  premises. 

October  18. — Letter  from  E.  C.  Coleman  to  clerk  of 
Logan,  presumably  after  receipt  of  the  engineer's  notice 
of  October  15th,  stating  that  estate  has  taken  legal  advice, 
does  not  consider  it  is  bound  by  the  proceedings,  does  not 
concur  in  the  proposed  work,  which,  if  done,  must  be  done 
at  risk  of  those  doinsf  it. 

Notices  posted  as  required  by  section  28  (a)  of  the  Act 
in  three  conspicuous  places  four  clear  days  before  October 
23rd. 

October  23. — Engineer  attended  and  let  work  to  Patrick 
GafFney  for  $360.38.  No  one  attended  for  Coleman  estate 
(see  section  28). 

December  4. — Engineer  inspected  work  done  by  Gaff- 
ney,  and  made  certificate  in  writing  in  Form  (H.)  pre- 
scribed by  section  29  of  completion  of  work  and  that 
GafFney  is  entitled  to  $360.38,  and  that  his  own  fees  are 
$18. 

Certified  copy  of  above  certificate  admitted  to  have 
been  forwarded  by  clerk  of  Logan  to  and  received  by 
clerk  of  McKillop,  and  notice  by  him  to  the  Colemans. 
Section  20  of  the  Act. 
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Statement.  McKillop  paid  to  Logan  $30  costs  of  the  award  of  the 
29th  July,  1895,  and  the  Colemans  paid  to  McKillop  $10, 
their  share. 

The  action  was  tried  at  Goderich  on  the  1st  of  June, 
1897,  before  Armour,  C.J.,  and  he  dismissed  it,  holding 
that  Kelly  was  not  an  owner  and  that,  under  York  v. 
Township  of  Osgoode  (1892),  24  O.  R.  12  ;  (1894)  21  A.  R. 
168 ;  (1895)  24  S.  C.  R.  282,  the  proceedings  were  there- 
fore void. 

The  appeal  was  argued  before  Burton,  C.J.O.,  Osler, 
Maclennan,  and  Moss,  JJ.A.,  on  the  24th  of  March,  1898. 

Garrow,  Q.C.  for  the  appellants.  This  case  is  not  gov- 
erned by  York  v.  Township  of  Osgoode  (1892),  24  O.  R.  12; 
(1894)  21  A.  R.  168  ;  (1895)  24  S.  C.  R.  282.  Kelly  was  an 
owner  within  the  meaning  of  the  Act,  or  at  all  events  had 
a  substantial  interest  in  the  land  :  Ball  v.  Canada  Company 
(1876),  24  Gr.  281 ;  and  that  gave  him  the  right  to  initiate 
proceedings.  [Moss,  J. A.,  referred  to  Henrihan  v.  Gallagher 
(1862),  9  Gr.  488,  (1864)  2  E.  &  A.  338.]  Even  if  Kelly 
was  not,  strictly  speaking,  an  owner  within  the  meaning 
of  the  Act,  it  is  now  too  late  to  give  effect  to  the  objection ; 
the  question  should  have  been  raised  by  appeal  to  the 
County  Judge,  and  section  24,  which  was  not  in  force  when 
York  V.  Township  of  Osgoode  was  decided,  prevents  it  from 
being  raised  now.  It  is  also  objected  that  proper  notice 
was  not  given  to  the  Colemans.  They  were,  however,  non- 
residents, and  notice  was  admittedly  given  to  one  of  them 
of  each  proceeding,  and  notice  to  one  was  sufficient :  Doe  d. 
Strickland  v.  Roe  (1846),  4  D.  iSz;  L.  431.  If  there  is  any- 
thing in  the  objection  it  is  cured  by  sections  23  and  24. 
The  proceedings  wore  taken  under  section  33  and  not 
under  section  36,  and  the  two  years'  limitation  does  not 
apply  ;  but  if  it  does,  the  evidence  shews  that  the  previous 
work  had  been  completed  more  than  two  years  before  the 
initiation  of  the  present  proceedings. 

Shepley,  Q.C,  for  the  respondents.    Kelly  was  merely 


LOGAN  V.  M'KILLOP. 


503 


41  tenant  of  the  land  and  not  entitled  to  initiate  proceed-  Argument, 
ings.  The  whole  foundation  is,  therefore,  wanting,  and 
ihe  curative  sections  do  not  apply.  Moreover,  notice  was 
not  given  to  the  Colemans,  who  are  admittedly  owners 
affected  by  the  work,  and  without  notice  the  proceedings 
are  void.  Even  if  the  proceedings  are  held  to  be  regular 
there  is  no  right  of  action  \  by  one  township  against 
another  :  section  38.  The  engineer  did  not,  as  required  by 
the  Act,  make  an  estimate  of  the  cost. 
Garrow,  Q.C.,  in  reply. 

IS'ovember  15th,  1898.    Osler,  J.  A.  :— 

I  think  we  may  uphold  the  proceedings  taken  for  the 
construction  of  this  drain  and  the  action  of  the  engineer  of 
the  plaintiff  township  without  infringing  upon  anything 
that  was  decided  in  York  v.  Township  of  Osgoode  (1894),  21 
A.K  168;  (1895)  24  S.C.R.  282. 

I  rest  my  decision  very  much  upon  the  changes  made 
by  recent  legislation  on  the  subject  as  found  in  the  Act  of 
1894,  amended  by  the  Acts  58  Vict.  ch.  54,  sec.  1  (O.),  and 
59  Vict.  ch.  67,  sec.  1  (0.),  and  now  found  in  the  Revised 
Statutes  of  1897,  ch.  285. 

Under  the  former  Act  the  proceedings,  after  failure  to 
effect  a  friendly  agreement,  were  initiated  by  the  filing  by 
the  landowner  who  desired  the  construction  of  the  ditch 
in  the  office  of  the  clerk  of  the  municipality  of  the  requi- 
sition mentioned  in  section  6,  and  it  was  expressly  enacted 
that  where  it  was  necessary  in  order  to  obtain  an  outlet 
that  the  ditch  should  pass  through  the  lands  of  more  than 
five  owners,  the  first-mentioned  owner  being  one,  the 
requisition  should  not  be  filed  unless  such  owner  should 
first  obtain  the  assent  in  writing  thereto  of,  including 
himself,  a  majority  of  the  owners  affected  or  interested. 

In  the  proceedings  in  question  in  York  v.  Osgoode,  this 
negative  provision  had  been  disregarded,  the  requisition 
not  having  been  sufiiciently  signed  in  consequence  of  two 
of  the  landowners'  names  having  been  omitted  therefrom 
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Judgment,  altogether,  while  one  of  the  signatories,  the  person  who  was^ 
OsLEK,  setting  the  proceedings  in  motion,  was  found  not  to  be  in 
law  an  owner.  The  foundation  of  jurisdiction  was  absent,, 
and  the  Act  attaching  no  effect  to  the  result  of  an  appeal 
or  the  omission  to  appeal,^there  was  nothing  to  prevent  an 
owner  of  land  affected  by  the  award  of  the  engineer  from 
objecting  to  the  award  at  any  time  before  it  had  been  acted 
upon  by  the  construction  of  the  drain  upon  his  own 
land. 

By  the  new  Act,  section  5  (1),  every  ditch  to  be  con- 
structed under  the  Act  shall  be  continued  to  a  sufficient 
outlet,  but  shall  not  pass  through  or  into  more  than  seven 
original  township  lots,  exclusive  of  road  allowances,  unless 
(which  was  not  the  case  to  be  provided  for  here,  the  drain 
in  question  being  within  the  limit)  the  council  of  the  muni- 
cipality upon  the  petition  of  a  majority  of  the  owners  of  all 
the  lands  to  be  affected  should  pass  a  resolution  authorizing 
its  extension.  Then  section  7  (1)  enacts  that  any  owner 
(other  than  the  municipality)  shall,  before  commencing  pro- 
ceedings, file  with  the  clerk  of  the  municipality  in  which 
the  land  requiring  the  drain  is  situate  a  declaration  of 
ownership  thereof  in  the  form  prescribed,  and,  by  sub- 
section (2),  that  in  case  of  omission  to  file  such  declaration 
of  ownership  at  the  time  aforesaid  the  judge  of  the  county 
court  "  may,  in  case  of  such  ownership  at  said  time,"  per-  ^ 
mit  it  to  be  filed  at  any  stage  of  the  proceedings  upon  such 
terms  as  he  may  impose  or  direct. 

Then,  the  declaration  of  ownership  having  been  filed, 
the  next  step  to  be  taken  by  the  declarant  before  taking 
compulsory  proceedings  and  calling  in  the  engineer  is  to 
serve  upon  the  owners  and  occupants  of  the  other  lands  to 
be  affected  a  notice  of  a  friendly  meeting,  at  which  all  the 
owners  may  settle  the  matter  among  themselves  and  enter 
into  an  agreement  for  the  construction  of  the  ditch.  If 
they  fail  to  do  so,  then  the  owner  requiring  the  ditch,  who 
has  already  filed  a  declaration  of  ownership,  files  with  the 
clerk  of  the  municipality  a  requisition  in  the  prescribed 
form,  requesting  that  the  engineer  be  asked  to  appoint  a 
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time  and  place  to  make  an  examination  of  the  locality  Judgment, 
and  an  award  under  the  Act.  Osleb, 
Passing  over  the  sections  relating  to  the  proceedings  of  "^--^ 
the  engineer,  section  22  provides  for  an  appeal  to  the 
county  judge  within  fifteen  clear  days  after  the  filing 
of  the  award  by  any  owner  dissatisfied  therewith.  The 
appeal  is  to  be  by  notice  in  writing,  shortly  setting  forth 
the  grounds  of  the  appeal.  Section  24,  which  is  a  new 
clause,  enacts  that  "  every  award  made  under  the  provisions 
of  this  Act  shall  after  the  lapse  of  the  time  hereinbefore 
limited  for  appeal  to  the  judge,  and  after  the  determina- 
tion of  appeals,  if  any,  by  him,  where  the  award  is 
affirmed,  be  valid  and  binding  to  all  intents  and  purposes 
notwithstanding  any  defect  in  form  or  substance  either  in 
the  award  or  in  any  of  the  proceedings  relating  to  the 
works  to  be  done  thereunder  taken  under  the  provisions  of 
this  Act." 

One  of  the  objections  mainly  relied  upon  by  the  defen- 
dants is  that  Timothy  Kelly,  the  person  who  set  the  pro- 
ceedings in  motion,  was  not  entitled  to  do  so  not  being 
the  "owner  "  of  the  parcel  of  land  requiring  the  ditch.  His 
title  was  that  of  lessee  of  the  Canada  Company  with  the 
usual  option  of  purchase  at  a  named  price. 

This  objection  is  not  raised  by  the  pleadings  nor  had  it 
been  set  up  at  any  stage  of  the  proceedings  in  question. 
It  seems  to  have  been  suggested  quite  incidentally  in  the 
course  of  the  trial.  But  whether  well  founded  or  not  I 
am  of  opinion  that  it  is  not  open  to  the  defendants.  Kelly 
made  and  filed  a  declaration  of  ownership  as  required  by 
section  7  (1).  That,  together  with  the  requisition  required 
by  section  13,  constituted  the  foundation  of  the  jurisdiction 
of  the  engineer.  Obviously  the  Legislature  attached  some 
importance  to  the  declaration  as  something  to  be  placed 
on  record  in  the  clerk's  office  shewintj  or  alleo-ing^  the  ricrht 
of  the  declarant  to  institute  the  proceedings.  It  was  pre- 
scribed for  the  first  time  by  the  Act  of  1894.  If  it  is 
omitted  to  be  filed  at  the  proper  time  the  omission  must 
be  supplied  and  that  can  only  be  done  by  the  order  of  the 
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Judgment,  county  judge  upon  being  satisfied  that  the  party  who 
OsLER,  should  have  filed  it  was  the  owner  at  that  time.  In  that 
case  the  judge  enters  upon  an  enquiry.  If  he  determines 
that  the  party  was  the  owner  and  allows  the  declaration 
to  be  filed,  can  his  adjudication  afterwards  be  reviewed 
otherwise  perhaps  than  by  himself  on  appeal  from  the 
award  ?  In  my  opinion  it  cannot.  If  then  a  declaration 
of  ownership  filed  by  permission  of  the  county  judge 
sufficiently  establishes  the  ownership  for  the  purpose  of 
the  proceedings  taken  under  the  Act,  it  seems  to  follow 
that  the  proper  time  and  place  to  impeach  it,  where  it  has 
been  filed  without  such  order,  is  at  latest  on  appeal  from 
the  award  to  the  same  judge.  If  he  may  enquire  into  the 
question  of  ownership  of  the  declarant  at  one  stage  it 
seems  to  me  that  the  Act  intended  it  must  also  be  the 
subject  of  appeal  to  him  at  another.  Prima  facie  the 
declaration  having  been  filed  the  engineer  had  jurisdiction 
and  if  all  proceedings  under  the  award  have  been  taken 
without  any  attack  having  been  made  upon  his  jurisdic- 
tion by  an  appeal  in  the  prescribed  manner  the  fullest 
effect  ought  to  be  given  to  the  new  section  24,  and  the 
award  held  to  be  valid  and  binding  to  all  intents  andpurposes 
notwithstanding  any  defect  in  form  or  substance,  either  in 
the  award  itself  or  in  the  proceedings  taken  under  the 
provisions  of  the  Act.  That  the  declarant  was  not  the 
legal  owner  would  seem  to  be  a  considerable  defect  in  sub- 
stance in  the  proceedings,  yet  it  is  quite  reasonable  that  it 
should  be  cured  by  the  omission  of  owners  of  other  lands 
to  object  to  it  at  the  proper  time.  How  unreasonable  it 
is  that  they  should  lie  by  as  they  have  here  done  until 
after  all  works  under  the  award  have  been  completed  is 
forcibly  pointed  out  in  the  judgments  of  my  learned 
brothers.  I  think  it  was  the  intention  of  the  new  Act 
that  this  should  no  longer  be  possible  and  therefore  that 
the  objection  as  to  the  declarant's  ownership  fails. 

It  was  next  contended  by  the  defendants  that  the  notice 
required  to  be  given  under  section  8  of  the  Act,  i.e.,  of  the 
friendly  meeting,  had  not  been  given  to  persons  named 
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Coleman,  the  owners  of  lots  2  and  tS  and  the  east  half  of  lot  Judgment. 
4  in  the  5th  concession  of  McKillop,  and  also  that  those  re-  Osler, 
quired  by  section  14  of  the  appointment  by  the  engineer  J*"^- 
were  not  served  upon  these  parties.  They  were  executors 
and  trustees  of  the  will  of  their  deceased  father.  They  held 
the  lands  as  devisees  under  the  will  and  were  beneficially 
interested  therein.  The  first  notice  was  served  upon  T.  F. 
Coleman,  the  second  was  addressed  to  him  and  came  to  the 
notice  of  E.  C.  Coleman,  his  co-trustee,  and  he  with  the 
latter's  knowledge  attended  on  the  ground  on  one  of  the 
days  during  which  the  engineer  was  making  his  examina- 
tion. These  two  co-owners  were  between  them  the  mana- 
gers of  the  estate,  and  there  can  be  no  reasonable  doubt 
upon  the  evidence  that  both  notices  came  to  the  knowledge 
oi  each  of  them.  I  think  this  is  all  that  is  reasonably 
necessary  having  regard  to  the  provisions  of  section  23, 
which  eaacts  that  the  award  shall  not  be  set  aside  for 
want  of  form  only  or  on  account  of  want  of  strict  com- 
pliance with  the  provisions  of  the  Act. 

It  was  further  objected  that  the  proceedings  had  been 
taken,  not  under  section  33,  for  deepening,  widening,  etc.,  of 
the  ditch  made  under  the  McKenna  award,  but  for  recon- 
sideration of  that  award  under  section  36. 

Here,  again,  if  necessary  to  invoke  them,  the  proceed- 
ings are  saved  by  sections  23  and  24.  No  doubt,  in  form, 
the  requisition  speaks  of  reconsideration,  but  it  was  "  the 
proposed  ditch  "  for  which  the  engineer  was  to  make  his 
examination  and  award.  What  was  needed  was  an  extend- 
ing, and  deepening  and  widening  of  the  old  ditch.  That 
was  what  all  parties  were  thinking  of  at  the  friendly 
meeting  and  the  engineer's  examination,  and  that  was  the 
subject  of  the  award  which,  as  I  have  said,  was  not 
appealed  from.  The  defect  in  form  of  the  requisition  is 
consequently  cured. 

Lastly,  it  is  said  that  the  engineer  made  no  estimate  of 
the  cost  of  the  ditch,  shewing  that  it  was  not  in  excess  of 
the  statutory  limit,  $1,000,  and  that  was  a  condition  pre- 
"Cedent  to  his  jurisdiction. 
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Judgment.  What  the  Act  says,  section  5  (2),  is  that  no  ditch,  tha 
OsLER,  whole  cost  whereof  according  to  the  estimate  of  the  engineer 
J.A.  or  the  agreement  of  the  parties  will  exceed  $1,000,  shall  he 
constructed  under  the  provisions  of  the  Act.  The  engineer 
did,  in  fact,  make  an  estimate  as  appears  by  his  award — 
on  what  principle  I  confess  I  cannot  understand^ — but  of  a 
sum  very  much  below  what  would  necessarily  be  the  actual 
cost  of  construction,  but  also  below  the  sum  of  $1,000,  and 
it  was  proved  that  the  actual  cost  of  construction  was  not 
anything  like  the  latter  sum.  There  is  nothing  in  the- 
objection. 

The  plaintiffs  are,  therefore,  entitled  to  recover  from  the 
defendant  township,  under  section  20  of  the  Act,  the  sum 
certified  by  the  plaintiffs'  engineer  to  be  due  to  the  con- 
tractor for  the  cost  of  constructing  that  part  of  the  ditch 
which  the  Colemans  should  have  made  under  the  award 
through  their  own  land,  together  with  interest  thereon, 
and  the  costs  of  the  action  and  the  appeal. 

Whether  under  the  obligation  imposed  on  the  defendants 
under  section  20,  which  seems  to  be  different  from  that 
imposed  by  the  corresponding  section  of  the  former  Act, 
E.  S.  O.,  1887,  ch.  220,  sec.  26,  they  had  the  right  to  set  up 
the  defences  they  have  relied  upon,  I  have  not  considered, 
as  no  point  was  made  upon  that.  Neither  do  I  express 
any  opinion  as  to  the  position  of  persons  whose  lands  are 
affected  by  a  drain,  but  who  have  not  been  described  as 
owners  in  the  proceedings  for  its  construction ;  nor  upon 
any  question  which  may  be  raised  with  regard  to  the  vali- 
dity of  proceedings  dependent  upon  the  resolution  of  the 
council  passed  under  section  5  (1). 

The  appeal  should  be  allowed. 

Maclennan,  J.  A. : — 

The  Act  under  which  the  proceedings,  which  are  the 
subject  of  this  action,  were  taken,^namely  57  Vict.  ch.  55  (0.),. 
is  different  in  several  respects  from  the  Acts  upon  which 
the  case  of  Yorke  v.  Township  of  Osgoode  (1894),  21  A.  K 
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168  ;  (1895)  24  S.  C.  R.  282,  referred  to  by  the  learned  Judgment. 
Chief  Justice,  was  decided.     The  later  Act  contains  a  Maclennan 
definition  of  the  word  "  owner,"  section  3,  and  also  a  decla-      J- A- 
ration  that  after  the  time  for  appealing  against  the  award 
has  elapsed,  whether  an  appeal  has  been  taken  or  not,  an 
award  shall  be  valid  and  binding,  notwithstanding  any 
defect  in  form  or  substance  either  in  the  award  or  in  the 
proceedings. 

The  objection  to  which  the  learned  Chief  Justice  gave 
effect  was  that  Kelly  was  not  an  owner  within  the  mean- 
ing of  the  Act.  Kelly's  title  was  a  lease  from  the  Canada 
Company,  dated  the  2nd  of  April,  1895,  at  an  annual 
rent  of  $54,  and  containing  a  covenant  by  the  company 
that  if  the  lessee,  having  been  guilty  of  no  default  at  any 
time,  should  at  any  time  during  the  term  pay  the  lessorvS 
$1,350  in  addition  to  all  rents  and  taxes  the  lessors  would 
convey  the  land  to  the  lessee  in  fee  simple.  Kelly  had 
had  a  previous  lease  for  several  years  on  similar  terms, 
and  it  was  not  suggested  that  he  had  been  in  any  default. 
The  first  question,  therefore,  is  whether  the  learned  Chief 
Justice  was  right  in  holding  that  Kelly  was  not  an  owner. 
One  of  the  definitions  of  an  owner  under  section  3  is  "a 
person  entitled  to  sell  and  convej^  the  land,"  and  I  am 
clearly  of  opinion  that  under  the  covenant  of  the  Canada 
Company  Kelly  is  such  a  person.  All  he  has  to  do  is  to 
pay  the  company  the  sum  agreed  upon,  and  he  then 
becomes  the  owner  to  all  intents  and  purposes,  with  full 
power  to  sell  and  convey.  The  circumstance  that  he 
must  pay  for  the  land  first  cannot  make  him  less  an 
owner,  within  the  definition,  than  if  he  had  exercised  his 
option  and  paid  his  money,  but  had  not  got  his  convey- 
ance ;  or  than  a  person,  who  being  owner,  had  mortgaged 
his  land  for  a  large  sum.  The  essential  part  of  the  defini- 
tion is  his  right  and  power  to  sell  and  convey,  he  being  a 
person  "  entitled  "  to  do  so.  In  York  v.  Osgoode,  this  Court 
was  careful  to  say  that  even  under  the  former  Act  a  sub- 
stantial interest,  though  less  than  freehold,  would  sufiice. 

I  therefore  think  the  judgment  cannot  be  upheld  on 
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Judgment.!  tbe  ground  on  which  it  was  rested  by  the  learned  Chief 
Maclenitan,  Justice.  The  judgment  was,  however,  supported  on  other 
J.A.  grounds,  and  principally  on  the  want  or  insufficiency  of 
notice  to  persons  of  the  name  of  Coleman  through  whose 
land  the  ditch  passes.  That  land  had  belonged  to  one 
T.  T.  Coleman,  who,  having  made  his  will,  died  in  1893. 
By  his  will  he  gave  and  devised  all  his  estate,  real  and 
personal,  to  his  executors,  namely,  his  wife  and  two  of  his 
sons,  all  of  whom  accepted  probate.  The  whole  estate  was 
given  upon  trust  to  pay  debts,  to  hold  his  residence  and 
household  effects  for  the  use  of  his  wife  for  life,  and  at  her 
death  for  her  four  children  equally,  as  to  the  rest  of  all  his 
property,  one-third  was  to  be  held  in  trust  for  his  wife 
absolutely,  and  the  remaining  two-thirds  for  his  children 
equally.  The  executors  were  authorized  to  carry  on  the 
testator's  business  for  a  period  not  exceeding  five  years, 
and  any  profit  or  loss  was  to  belong  to  the  estate.  The 
estate  was  not  to  be  finally  divided  until  all  his  businesses 
in  which  he  was  engaged  should  be  wound  up ;  but  they 
might  divide  any  property  not  required  for  the  business  at 
any  time  when  convenient.  At  the  time  of  the  proceedings 
in  question  there  had  been  no  division  of  the  lands  affected 
by  the  ditch,  and  those  lands  were  therefore  held  by  the 
Executors  upon  the  trusts  which  have  been  mentioned. 
The  testator's  business  had  been  that  of  a  manufacturer  of 
salt  and  agricultural  implements,  and  had  been  carried  on 
at  Seaforth,  where  he  resided,  and  at  the  time  of  the 
transactions  in  question  the  business  was  still  carried  on 
at  Seaforth  by  the  executors.  Neither  the  executors  nor 
any  of  the  testator's  family  resided  on  the  lands  in  ques- 
tion. In  the  award  and  the  papers  which  preceded  it,  the 
persons  named  as  interested  in  the  Coleman  lands  are 
described  as  Coleman  &  Bros.,  and  the  evidence  is  that  the 
executors  and  beneficiaries  were  not  notified  of  the  pro- 
ceedings separately  and  individually.  The  notice  required 
by  section  8  was  served  upon  T.  F,  Coleman,  one  of  the 
executors,  and  that  required  by  section  14  was  received  by 
E.  C.  Coleman,  another  of  the  executors,  who  communicated 
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it  to  T.  F.  Coleman,  and  the  latter  attended  upon  the  Judgment, 
ground  while  the  engineer  was  examining  it  for  the  pur-  Maclennan, 
pose  of  his  award.    A  copy  of  the  award  was  duly  posted  J-^* 
by  registered  letter  by  the  township  clerk  of  McKillop  to 
E.  C.  Coleman,  on  the  3rd  of  August,  as  required  by  sec- 
tion 18,  and  was  received  by  a  clerk  who  had  authority  to 
do  so,  although  Coleman  says  it  was  not  delivered  to 
him  in  time  to  enable  him  to  appeal  against  it.    It  is 
objected  that  each  executor  and  each  beneficiary  should 
have  been  notified,  and  that  the  proceedings  are  invalid. 
*I  am  of  opinion  that  the  notices  were  sufficient.  Section 
15  provides  that  notices  shall  be  served  personally  or  by 
leaving  at  the  place  of  abode  of  the  owner  or  occupant, 
with  a  grown  up  person  residing  thereat,  and  in  case  of 
non-residents,  then  upon  the  agent  of  the  owner,  or  by 
registered  letter  addressed  to  the  owner  at  the  post  office 
nearest  to  his  last  known  place  of  residence.   It  is  admitted 
that  neither  the  executors  nor  any  of  the  beneficiaries  were 
resident  upon  the  land  or  in  the  municipality  in  which  it 
is  situate,  but  were,  therefore,  non-resident  within  the 
meaning  of  the  Act ;  therefore  the  award  was  duly  served 
upon  E.  C.  Coleman  at  all  events,  although  his  clerk  may 
not  have  delivered  it  to  him.    The  other  notices  were  also 
duly  served  upon  two  of  the  executors,  for  it  is  admitted 
that  they  came  to  the  personal  knowledge  of  two  of  them, 
and  were  acted  upon  by  them.    The  only  question  then  is 
whether  it  was  necessary  also  to  serve  all  the  executors, 
and  I  do  not  think  so.    The  statute  defines  an  owner 
(section  3)  to  include  the  executor  or  executors  of  an 
owner,  and  section  15  authorizes  service  upon  an  agent  of 
the  owner  or  even  upon  an  occupant  of  the  premises,  or 
any  grown  up  person  residing  thereon.    Now  E.  C.  Cole- 
man and  T.  F.  Coleman  were  not  only  executors  but  also 
beneficiaries  of  the  estate,  and  describe  themselves  as 
managers,  and  it  is  admitted  that  they  did  in  fact,  at  an 
early  stage  of  the  proceedings,  attend  to  the  business.  In 
many  cases  it  has  been  held  that  notice  to  one  executor 
is  sufficient.    In  Doe  d.  StricJdand  v.  Roe  (1846),  4  D.  & 
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Judgment.   L.  431,  it  was  held  that  service  on  one  executor  was 
Maclennan,  sufficient  in  ejectment,  and  Smith  v.  Smith  (1833),  2  Cr. 
J-^-     '  &  M.  231 ;  and  Meux  v.  Bell  (1841),  1  Ha.  73,  are  other 
cases  in  which  notice  to  one  executor  was  held  to  be 
notice  to  all. 

It  was  also  objected  that  the  proceeding  was  under  sec- 
tion 36  for  the  reconsideration  of  the  old  award,  and  that 
it  was  of  no  effect  inasmuch  as  two  years  had  not  elapsed 
since  the  completion  of  the  construction  under  the  former 
award.  I  do  not  think  section  36  has  any  application  to 
a  case  like  the  present  of  deepening  and  widening  a  ditch 
already  constructed.  This  is  provided  for  by  section  33, 
in  respect  of  which  there  is  no  limit  of  time  imposed. 
Section  o6  is  for  the  reconsideration  of  the  agreement  or 
award,  but  says  nothing  about  new^  work.  It  deals  with 
a  completed  work,  and  all  that  would  be  left  for  recon- 
sideration after  two  years  from  completion  would  be  its 
maintenance,  as  to  which,  upon  reconsideration,  a  new 
agreement  or  a  new  award  might  then  be  made.  See  also 
section  34.  The  initiatory  notices  in  this  case  do  speak  of 
reconsideration,  but  it  is  reconsideration  not  of  the  old 
award,  but  of  an  award  drain  for  the  draining  of  the 
applicant's  land,  and  with  the  object  of  agreeing  upon  the 
respective  portions  of  the  work  and  materials  to  be  done 
and  furnished  by  the  several  owners,  etc.  I  think,  there- 
fore, this  is  a  proceeding  under  section  33  for  deepening 
and  widening  a  ditch  already  constructed,  as  to  which 
there  is  no  limit  of  time. 

Mr.  Shepley  also  objected  that  the  engineer  had  made 
no  estimate  of  the  whole  cost  of  the  work,  section  5  (2), 
but  I  think  that  is  not  so,  for  he  has  distinctly  estimated 
the  cost  of  the  work  and  materials  to  be  done  and  supplied 
by  each  of  the  contributories,  from  which  the  estimated 
cost  of  the  whole  is  apparent. 

I  am,  therefore,  of  opinion  that  the  defences  fail  and 
that  the  plaintiffs  are  entitled  to  judgment  for  the  amount 
claimed  under  and  by  virtue  of  section  20  of  the  Act. 

The  appeal  should,  therefore,  be  allowed. 
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Moss,  J.  A.  : —  Judgment. 

Moss, 

Under  the  provisions  of  sections  20,  27  and  30  o£  the  ^--^ 
Act,  upon  receipt  of  an  engineer's  certificate  by  the  clerk 
of  a  municipality  affected,  it  becomes  the  duty  of  the 
council  to  pay  the  amounts  therein  mentioned  ;  and  ap- 
parently payment  would  have  been  made  by  the  defen- 
dants in  this  case  but  for  the  attitude  of  the  Colemans, 
who  took  the  position  that  they  were  not  liable  and  would 
resist  the  collection  of  the  amounts  if  the  defendants 
sought  to  collect  them  out  of  their  lands  pursuant  to  the 
Act. 

The  defendants  put  forward  a  number  of  defences  to 
the  claim,  and  at  the  trial  evidence  was  gone  into  bearing 
upon  the  question  of  Kelly's  ownership  and  the  regularity 
of  the  proceedings  leading  to  the  award  and  certificate. 

Kelly  holds  under  a  lease  from  the  Canada  Company, 
dated  the  2nd  of  April,  1895,  demising  the  premises  to  him 
for  a  term  of  seven  years  from  the  1st  of  February,  1895,  at 
a  yearly  rental  of  $54.  The  lease  also  contains  a  covenant 
by  the  lessors  that  if  the  lessee  shall  at  any  time  during 
the  continuance  of  the  term  (no  default  nor  breach  of 
covenant  having  been  at  any  time  made  by  the  lessee  and 
not  otherwise)  pay  to  the  lessors  the  sum  of  $1,350  in 
addition  to  all  rents  due  or  accruing  with  interest  to  the 
day  of  payment  and  all  taxes  and  rates,  the  lessors  shall 
convey  the  land  in  fee  simple  to  the  lessee.  There  was  a 
former  lease  for  a  term  of  seven  years  from  the  1st  of 
February,  1888,  at  an  annual  rental  of  $90,  which  contained 
a  similar  covenant  for  conveyance  upon  payment  of  $1,500. 
And  there  is  produced  a  receipt  by  the  Canada  Company 
shewing  that  there  is  a  sum  of  $150  at  Kelly's  credit  with 
the  company  which  is  expressed  to  have  been  paid  by  him 
in  consideration  of  the  grant  to  him  of  the  lease  of  April 
2nd,  1895. 

The  learned  trial  Judge  ruled  that  Kelly  was  not  an 
owner  within  the  meaning  of  the  Ditches  and  Watercourses 
Act,  1894,  and  in  this  I  agree  with  him. 
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Judgment.  As  shewn  by  the  decided  cases,  Kelly  occupies  two  posi^ 
Moss,  tions  with  regard  to  the  land.  He  is  a  lessee  for  years^ 
and  in  that  capacity  he  is  certainly  not  entitled  to  claim 
to  be  an  owner.  He  is  also  the  holder  of  an  option  to 
become  the  purchaser  of  the  land  upon  compliance  with 
certain  conditions,  non-compliance  with  any  of  which 
before  payment  of  his  purchase  money  would  forfeit  hi& 
right.  It  does  not  strengthen  his  position  that  the  option- 
is  given  in  the  same  instrument  under  which  he  is  lessee 
of  the  term  :  Henrihan  v.  Gallagher  (1862),  9  Gr.  488,^ 
and  in  appeal  (1864),  2  E.  &  A.  338;  Ball  v.  Canada 
Company  (1876),  24  Gr.  281,  and  cases  there  cited. 

The  Canada  Company  is  not  in  a  position  to  compel  him 
to  exercise  his  option  and  become  a  purchaser.  On  the 
other  hand  he  may  forfeit  his  right  under  the  option  by 
failure  to  observe  the  conditions. 

I  think,  looking  at  the  decision  in  Torke  v.  Township  of 
Osgoode  (1894),  21  A.  K.  168,  and  in  the  Supreme  Court 
(1895),  24  S.  C.  R.  282,  and  the  reasons  for  it,  that  Kelly's 
position  is  not  that  of  an  owner.  See  also  In  re  Flatt  ahd 
Counties  of  Prescott  and  Russell  (1890),  18  A.  R.  1,  Helhy  v. 
Matthews,  [1895]  A  C.  471,  and  the  very  recent  case  of 
Friary  Holroyd  and  Healy's  Breweries  v.  Singleton  (1898), 
15  Times  L.K  23. 

But  it  is  urged  that  under  the  interpretation  section  in 
the  Act  of  1894 — which  was  not  in  the  Act  under  which 
Torke  v.  Osgoodewsi^  decided — "owner"  means  and  includes 
any  person  entitled  to  sell  and  convey  the  land,  and  that 
Kelly  is  entitled  to  sell  and  convey  the  land.  I  do  not  so 
read  these  words.  I  think  they  were  intended  to  apply  to 
a  person  having  a  power  under  which  he  might  sell  and 
convey  although  the  estate  is  not  vested  in  him — a  person 
entitled  under  a  power  of  sale  to  convey  and  pass  an  estate 
vested  in  another.  And  I  think  the  context  supports 
this  view. 

I  do  not  regard  Kelly  as  a  person  entitled  to  sell  and 
convey  the  land.  He  may  sell  and  transfer  his  interest,, 
but  until  he  has  obtained  a  conveyance  from  the  Canada 
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Company,  or  at  all  events  has  paid  his  purchase  money,  he  Judgment, 
is  not  in  a  position  to  vest  the  estate  in  a  purchaser  from  Moss, 
him.  J-^' 

If,  therefore,  this  case  resembled  Yorhe  v.  Osgoode  in 
other  respects  and  the  circumstances  and  the  law  were  the 
same  as  in  that  case  the  judgment  appealed  from  ought  to 
be  affirmed. 

But  considerable  changes  have  been  made  in  the  Act 
since  the  date  of  that  decision,  and  much  that  did  not 
come  in  question  in  that  case  has  taken  place  in  this. 

It  may  be  convenient  to  deal  at  this  point  with  the 
other  objection  to  the  plaintiffs'  right  to  which  the  learned 
Chief  Justice  gave  effect,  viz.,  that  no  sufficient  notice  of 
the  proceedings  was  given  to  the  owners  of  the  lands  be- 
longing to  the  Coleman  estate  affected  by  the  ditch. 

These  lands  had  been  the  property  of  one  Dr.  T.  T. 
Coleman,  who  died  in  1893,  leaving  a  will,  whereby  he  gave 
and  devised  his  estate,  real  and  personal,  to  his  executors  to 
hold  upon  trust,  after  payment  of  debts,  as  to  the  property 
in  question  with  other  property,  one-third  for  his  wife 
absolutely,  and  the  remaining  two-thirds  for  his  children 
equally.  Directions  are  given  with  regard  to  carrying  on 
his  business  for  a  period  not  exceeding  five  years  and  the 
postponement  of  the  final  division  until  the  business 
should  be  wound  up.  At  the  time  of  the  institution  of  the 
proceedings  in  question  there  had  been  no  division  of  the 
lands  affected  by  the  ditch,  and  the  business  was  being 
carried  on  under  the  style  of  "  The  estate  of  T.  T.  Cole- 
man," with  E.  C.  Coleman  as  manager.  The  executors  of 
the  will  were  the  testator's  widow  and  two  of  his  sons,  E. 
C,  Coleman  and  Thos.  F.  Coleman. 

They  were,  therefore,  within  the  definition  of  owners  in 
the  Act.  And  having  regard  to  the  terms  of  the  will  and 
the  manner  in  which  they  were  dealing  with  the  property 
at  the  time,  I  think  service  upon  any  one  of  them  may, 
for  the  purposes  of  the  Act,  be  deemed  notice  to  the 
owners. 

So  that  for  the  purposes  of  the  engineer's  jurisdiction 


516 


ONTARIO  APPEAL  REPORTS. 


[vol. 


Judgment,   to  proceed  under  the  Act,  there  was  the  declaration  of 
Moss,      ownership,  duly  filed  by  Kelly  and  due  service  upon  all 
the  owners  of  lands  afiected  by  the  proposed  ditch  of 
notice  of  the  friendly  meeting  to  be  held  on  the  26th 
of  June,  1895. 

It  is  true  that  Kelly,  not  being  an  owner  within  the 
meaning  of  the  Act,  should  not  have  taken  the  proceedings, 
and  no  doubt  if  any  of  the  parties  affected  had  raised  the 
objection  at  the  proper  time  the  engineer  would  have 
deemed  it  his  duty  to  defer  the  proceedings  to  give  the 
party  objecting  an  opportunity  of  disputing  the  correct- 
ness, and  shewing  the  incorrectness,  of  the  declaration. 

But  the  objection  was  not  raised  at  the  friendly  meeting, 
and  the  Colemans  were  afterwards  served  with  notice  of 
the  engineer's  appointment  to  examine  the  locality,  take 
the  evidence  and  make  his  award,  and  one  of  them  attended 
on  the  first  day,  but  no  objection  to  Kelly's  status  was 
raised. 

Then  the  engineer's  award  was  made,  and  it  became  the 
duty  of  the  defendants  to  notify  the  Colemans  of  it ;  and 
if  there  was  defective  notice  to  them,  the  defendants  can- 
not be  permitted  to.  set  it  up  against  the  plaintiffs.  But, 
as  the  evidence  shews,  the  Colemans  were  notified  in 
accordance  with  the  provisions  of  the  Act,  and  the  defen- 
dants were  not  to  blame  if  the  notice  was  not  communicated 
by  the  Colemans'  clerk  to  his  employers. 

No  objection  to  Kelly's  status  was  then  raised  either  by 
the  defendants  or  by  Coleman,  and  Kelly's  declaration  of 
ownership  under  section  7  of  the  Act,  filed  in  the  office  of 
the  clerk  of  Logan  on  the  11th  of  June,  1895,  remained 
unquestioned. 

Under  section  22  either  the  defendants  or  the  Colemans, 
or  both,  might  have  appealed  from  the  award  within  fifteen 
clear  days  from  the  2nd  of  August,  1895,  but  no  appeal  was 
taken. 

Section  24  provides  that  every  award  made  under  the 
provisions  of  the  Act  shall,  after  the  lapse  of  the  time 
limited  for  appealing,  "  be  valid  and  binding  to  all  in- 
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tents  and  purposes  notwithstanding  any  defect  in  form  or  Judgment, 
substance  either  in  the  award  or  in  any  of  the  proceedings  Moss, 
relating  to  the  works  to  be  done  thereunder  taken  under 
the  provisions  of  this  Act." 

By  the  award  the  Colemans  were  directed  to  do  certain 
work  upon  the  ditch  and  to  complete  it  on  or  before  the 
10th  of  October,  1895. 

They  failed  to  comply  with  the  direction  and  thereupon 
the  engineer  proceeded  under  section  28  to  inspect  the 
ditch,  and  after  service  of  notice  upon  the  Colemans  and 
posting  of  the  other  notices  required  to  be  posted  in  con- 
spicuous places  in  the  neighbourhood,  to  let  the  work  to  the 
plaintiff  Gaffney  for  $360.38.  GafFney  performed  the  work 
and  the  engineer  thereupon  made  his  certificate,  upon  which 
this  action  is  brought. 

The  amount  claimed  therefore  is  for  the  performance  of 
work  to  be  done  under  the  award,  and  under  the  provisions 
of  sections  20,  27  and  30,  the  plaintiffs  became  entitled  to 
payment  by  the  defendants'  council. 

Can  the  defendants  at  this  stage,  when  all  the  work 
directed  to  be  done  by  all  the  owners,  including  that 
directed  to  be  done  by  the  Colemans,  has  been  done,  set  up 
for  the  first  time  in  an  action  to  recover  for  work  done 
under  the  award  the  objection  that  Kelly  was  not  an 
owner  within  the  meaning  of  the  Act  ? 

Should  not  the  award  and  the  certificate  with  reference 
to  proceedings  relating  to  work  done  under  the  award 
be  deemed  conclusive  and  binding  upon  the  defendants  ? 
Or  should  they  not  be  taken  to  have  waived  the  objection 
and  to  have  agreed  to  treat  Kelly  as  the  owner  for  the 
purposes  of  the  proceedings  ? 

It  is  to  be  observed  that  in  the  correspondence  following 
the  making  of  the  award  no  objection  is  raised  to  Kelly's 
status  as  an  owner.    The  complaint  is  of  want  of  notice. 

The  declaration  of  ownership  made  by  Kelly,  and  the 
notices  of  the  friendly  meeting  and  the  failure  to  reach 
an  agreement  within  the  prescribed  period  thereafter,  were 
sufficient  to  give  the  engineer  jurisdiction  to  take  the  pro- 
ceedings which  resulted  in  the  award  and  certificate. 
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Judgment.      It  is  nowhere  made  his  duty  to  enquire  ex  mero  motu 
Moss,      into  the  correctness  of  the  declaration,  and  in  the  absence 
'^'■^^      of  objection  he  and  all  the  other  parties  to  the  proceedings 
may  properly  conclude  that  it  is  unobjectionable. 

I  cannot  doubt  that  the  intention  of  the  Legislature  was 
to  make  the  declaration  of  ownership  indisputable  if  not 
impeached  in  good  season,  and  I  think  that  is  the  effect  of 
the  Act. 

It  was  open  to  the  Colemans  in  the  initiatory  stages 
and  to  the  defendants  upon  receiving  a  copy  of  the  engi- 
neer's award  to  have  questioned  Kelly's  ownership  and 
put  an  end  to  the  proceedings  by  shewing  the  incorrect- 
ness of  the  declaration,  and  I  think  they  should  have  done 
so  then.  As  remarked  by  Erie,  J.,  in  the  course  of  the 
argument  in  In  re  Jones  v.  James  (1850),  19  L.  J.  Q.  B., 
at  p.  258  :  "  Jurisdiction  is  sometimes  contingent ;  in  such 
case  if  the  defendant  does  not,  by  objecting  at  the  proper 
time,  exercise  his  right  of  destroying  the  jurisdiction,  he 
cannot  do  so  afterwards." 

It  appeared  in  that  case  that  the  defendant  had  been 
served  with  an  order  from  which  it  appeared  as  if  the 
leave  of  a  judge  to  bring  the  action  in  the  court  had  been 
obtained,  although  it  had  not  in  fact  been  obtained ;  but 
this  did  not  assist  the  defendant  in  his  subsequent  applica- 
tion for  a  prohibition  :  see  Moore  v.  Gamgee  (1890),  25 
Q.  B.  D.  244,  at  p.  248. 

The  engineer's  award  was  made  with  the  acquiescence 
of  all  parties.  It  was  not  appealed  from.  Was  he  not 
then  justified  in  proceeding  to  let  to  Gaffney  the  perform- 
ance of  work  ordered  to  be  done  by  the  award  and  not 
done  by  the  owners  ?  And  was  not  Gaffney  entitled  to 
rely  upon  the  award  and  the  provisions  of  the  Act  which 
make  the  council  of  the  municipality  in  which  he  performs 
the  work  liable  to  pay  him  for  it  ? 

If  not,  neither  the  engineer  nor  any  contractor  under 
him  could  safely  undertake  to  perform  any  service  under 
the  Act  without  first  enquiring  into  every  proceeding.  I 
do  not  think  the  Act  imposes  this  task  upon  them.    It  is 
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sufficient,  I  think,  for  the  engineer  to  know  that  a  declara-  Judgment, 
tion  of  ownership  has  been  filed,  and  that  the  prescribed  Moss, 
notices  have  been  properly  served,  and  for  the  contractor 
to  know  that  an  award  has  been  made  and  has  not  been 
set  aside  on  appeal. 

It  was  also  argued  on  the  appeal  before  us  that  there 
was  want  of  jurisdiction  because  the  engineer  had  made 
no  estimate  of  the  cost  of  the  whole  work  so  as  to  ascer- 
tain whether  this  was  a  proper  case  for  proceeding  under 
the  Act.  But  I  think  it  appears  from  the  award  and 
otherwise  that  a  sufficient  estimate  was  made  and  that 
upon  it  the  engineer  was  justified  in  proceeding. 

It  was  also  objected  that  the  proceeding  w^as  one  for 
reconsideration  under  section  36,  and  that  two  years  had 
not  elapsed  since  the  completion  of  the  ditch  made  under 
the  former  award. 

I  think  it  is  shewn  that  this  proceeding  was  under  sec- 
tion 33  and  not  under  section  36,  but  at  all  events  the 
evidence  sufficiently  establishes  that  the  former  drain, 
although  an  imperfect  drain,  had  been  completed  accord- 
ing to  the  terms  of  the  award  more  than  two  years  before 
the  filing  of  Kelly's  declaration  of  ownership. 

I  think  the  appeal  ought  to  be  allowed  and  judgment 
entered  for  the  plaintiffs  with  costs. 

Burton,  C.  J.  0. : — 

After  some  fluctuation  of  opinion,  and  contrary,  I  must 
confess,  to  my  first  impression,  I  have  after  consideration 
come  to  the  conclusion  that  the  judgment  appealed  from 
should  be  affirmed. 

I  am  unable  to  agree  that  under  the  definition  given  in 
the  interpretation  clause  of  the  present  Act,  57  Vict.  ch.  55, 
sec.  3  (0.),  Kelly,  the  party  initiating  the  proceedings,  was 
an  owner  within  the  meaning  of  the  Act.  He  had  nothing 
but  an  option,  which  does  not  enable  him  to  sell  and  con- 
vey the  land.  Test  it  in  this  way  :  could  the  Canada 
Oompany,  as  proprietors  of  the  fee  simple,  have  initiated 
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Judgment,  or  taken  part  in  initiating  proceedings  under  the  Act  ? 
Burton,  If  SO,  there  would  be  two  owners  of  the  same  property. 
C.J.O.  The  present  Act  contains  a  provision  not  to  be  found  in 
the  former  ones,  which,  in  addition  to  the  preliminary- 
proceedings,  requires  a  declaration  of  ownership  to  be 
filed  before  their  commencement,  but  that  declaration  has^ 
to  be  made  by  .a  person  who  is  an  owner;  if  filed  by  a  per- 
son who  is  not,  the  fact  that  a  declaration  has  been  made 
will  no  more  give  the  engineer  jurisdiction  than  would  the 
filing  of  the  requisition  under  the  former  Act  unless  there 
is  some  legislative  declaration  that  it  shall  have  that  eff'ect 
unless  objected  to  within  a  reasonable  time. 

Section  10  providing  that  certain  informalities  in  the  pro- 
ceedings under  sections  8  and  9  are  not  fatal  does  not  reach 
the  case,  nor  do  I  see  before  whom  the  objection  could  have 
been  taken.  A  prohibition  might  have  been  applied  for,- 
but  if  the  engineer  was  without  jurisdiction  the  proceed- 
ings, including  the  award,  are  invalid. 

Section  22  assumes  that  the  engineer  had  jurisdiction  to 
make  the  award,  and  empowers  the  judge  to  correct  errors 
in  it  or  set  it  aside  if  he  finds  the  engineer  has  acted  par- 
tially or  improperly,  but  I  think  that  section  24  does  not 
extend  to  any  thing  more  than  to  make  the  award  valid^ 
notwithstanding  any  defect  in  form  or  substance  either  in 
the  award  itself  or  any  proceedings  relating  to  the  works 
to  be  done  thereunder,  but  does  not  give  jurisdiction  to 
the  engineer  to  make  an  award  when  the  proceedings 
have  been  initiated  by  persons  who  had  no  authority  to 
take  them. 

If  such  an  objection  were  taken  before  the  engineer 
it  does  not  appear  to  me  that  he  would  have  any  power 
to  deal  with  it.  He  might  well  say,  that  is  not  a  matter 
which  I  am  authorized  or  competent  to  decide ;  if  it  is  a 
valid  objection  T  should  imagine  that  your  proper  course 
would  be  to  apply  to  the  proper  court  to  prohibit  me  from 
proceeding.  I  find  the  notices  prescribed  by  the  statute 
have  been  given,  and  that  being  so  my  duty  is  pointed  out 
in  section  16  and  subsequent  sections. 
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If  the  statute  had  said  that  filing  the  declaration  should  Judgment, 
be  sufficient  until  set  aside  to  warrant  the  engineer  in  Burton, 
assuming  the  initiating  party  to  be  an  owner  within  the  C.J.O. 
meaning  of  the  statute,  it  would  have  been  a  different 
thing,  but  upon  the  best  consideration  I  have  been  able  to 
give  to  the  matter  there  is  nothing  to  shew  any  waiver 
on  the  part  of  the  Colemans  or  these  defendants,  or  any- 
thing to  estop  them  from  objecting  to  the  want  of  juris- 
diction of  the  engineer.    If  that  view  be  correct,  it  is  not 
necessary  to  consider  the  other  objections. 

I  quite  agree  that  when  once  the  jurisdiction  is  estab- 
lished the  court  ought  to  strive  as  much  as  possible  to 
uphold  the  proceedings  against  any  formal  objections,  but 
this  objection  goes  to  the  root  of  the  proceedings  and  is 
not  one  of  form. 

I  have  carefully  read  and  considered  the  judgments  pre- 
pared by  my  learned  brothers,  holding  that  the  Colemans 
and  all  others  are  now  estopped  in  this  action  against  the 
municipality  from  raising  this  objection.  There  is  great 
force  in  the  reasoning  in  favour  of  that  view  and  every- 
thing in  favour  of  that  being  the  law,  and  after  reading 
them  my  mind  is  left,  I  must  confess,  in  great  doubt,  but 
as  my  judgment  cannot  affect  the  result,  I  think  I  must 
adopt  the  rule  which  has  grown  into  a  proverb,  "that 
gravely  to  doubt  is  to  affirm."  I  feel  that  under  these  cir- 
cumstances I  ought  not  to  interfere  with  the  decision  of 
the  court  of  first  instance,  and  I  do  this  the  more  readily 
as  it  is  to  be  hoped  that  the  Legislature,  finding  this  grave 
difference  of  opinion,  will  place  the  matter  beyond  doubt 
by  providing  that  if  the  objection  is  not  taken  within  a 
specified  time  the  proceedings  shall  be  valid  to  all  intents 
and  purposes. 

I  am,  I  confess,  much  pleased  that  the  majority  of  the 
Court  have  been  able  to  come  to  a  different  conclusion, 
which  ought  to  be  the  law  if  it  is  not. 

-  Appeal  allowed,  Burton,  C.  J.  0.,  dissenting. 
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Port  Arthur  High  School  Board  v.  Town  of 
Fort  William. 

Schools — High  Schools— Pupils  from  Adjacent  Municipality — Municipal 
Corporations — "  Municipal  Council" — Mandamus. 

Under  its  Act  of  Incorporation,  47  Vict.  ch.  57  (0.),  the  town  of  Port 
Arthur  has  the  same  rights  and  powers  in  regard  to  the  organization 
and  maintenance  of  high  schools  as  other  incorporated  towns. 

A  board  of  trustees  of  a  high  school  may  be  appointed  by  resolution  of 
the  municipal  council  having  jurisdiction  ;  a  by-law  is  not  necessary. 

The  opinion  bearing  on  this  point  expressed  in  Township  of  Pembroke  v. 

,  Canada  Central  P.  W.  Co.  (1882),  3  O.lR.  503,  at  p.  508,  preferred  to 
that  in  Dawson  v.  Town  of  Sault  Ste.  Marie  (1889),  18  0.  R.  556. 

By  60  Vict.  ch.  14,  sec.  73  (0.),  it  is  enacted  that  "  the  municipal  council 
*    *    *    *    shall  pay  for  the  maintenance  of  pupils    *    *    *  ." 

Held,  that  the  municipal  corporation  and  not  the  individual  members  of 
the  council  are  liable. 

Judgment  of  Falconbridge,  J. ,  ordering  the  town  of  Fort  William  to 
pay  to  the  Port  Arthur  High  School  Board  a  proportion  of  the  cost  of 
maintenance  of  the  high  school  in  respect  of  pupils  residing  in  the  town 
attending  the  high  school  affirmed,  but  that  part  thereof  directing  a 
mandamus  to  the  mayor  and  councillors  of  the  town  to  pass  a  resolution 
to  the  treasurer  to  pay  the  amount  struck  out  as  unnecessary. 

Statement.  This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  Falconbbidge,  J. 

The  action  was  brought  against  the  town  of  Fort  William 
and  the  mayor  and  councillors  thereof,  for  payment  by 
the  town  of  $317.92,  the  proportion,  as  fixed  by  the 
district  Judge,  of  the  cost  of  maintenance  of  the  Port 
Arthur  High  School  payable  in  respect  of  pupils  resident 
in  the  town  of  Fort  William  attending  it,  and  for  a 
mandamus  to  compel  the  mayor  and  councillors  to  pass 
a  resolution  directing  the  treasurer  to  pay  this  sum. 

The  facts  and  arguments  are  stated  in  the  judgment. 

The  action  was  tried  at  Port  Arthur  on  the  23rd  of 
June,  1898,  and  on  the  29th  of  July,  1898,  judgment  was 
given  in  the  plaintiffs'  favour. 

The  appeal  was  argued  before  Burton,  C.  J.  O.,  Maclen- 
NAN,  Moss,  and  Lister,  JJ.  A.,  on  the  17th  of  November, 
1898. 
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George  Bell,  and  T.  G.  Thomson,  for  the  appellants.  Judgment. 

Aylesworth,  Q.  C,  for  the  respondents.  Moss, 

J.  A.' 

December  28th,  1898.    The  judgment  of  the  Court  was 
delivered  by 

Moss,  J.  A. : — 

From  the  scanty  information  in  the  shape  of  evidence 
furnished  to  the  Court  at  the  trial  of  the  action,  there  can 
be  gathered  what  very  probably  might  have  been  made 
quite  clear,  viz.,  that  in  the  year  1887,  the  municipal  coun- 
cil of  the  town  of  Port  Arthur  appointed  a  board  of  high 
school  trustees,  who  met  and  organized  on  the  28th  of 
July,  1887,  and  immediately  took  steps  to  appoint  a  secre- 
tary-treasurer, and  made  arrangements  for  obtaining  rooms 
and  appointing  a  teaching  staff ;  that  the  council  after- 
wards passed  two  by-laws  for  procuring  the  funds  neces- 
sary for  the  erection  of  suitable  buildings  ;  that  afterwards 
a  site  was  procured  and  a  school  house  erected  at  a  cost 
apparently  of  $11,500 ;  that  the  school  has  ever  since  been 
carried  on  and  maintained  as  a  high  school,  performing  the 
functions  of  a  high  school,  and  has  been  the  recipient  of 
municipal  and  government  grants  payable  by  law  to  high 
schools,  including  the  government  grant  for  the  year  1897 
amounting  to  $985.78. 

The  town  of  Fort  William  was  incorporated  in  1892,  but 
previous  to  that,  and  while  it  was  a  village  forming  part  of 
the  municipality  of  Neebing,  children  whose  parents  resided 
there  attended  the  high  school  at  Port  Arthur  ;  and  from 
the  time  of  the  incorporation  of  Fort  William  children 
resident  there  have  continuously  attended,  and  received 
education  at,  the  Port  Arthur  high  school. 

Prior  to  1897  there  were  no  statutory  means  of  compel- 
ling the  town  of  Fort  William  to  contribute  to  the  expen- 
ses of  the  maintenance  of  the  high  school  in  respect  of  the 
pupils  attending  from  that  town,  but  in  that  year  the 
Legislature  enacted  [60  Vict.  ch.  14,  sec.  73  (0.)]  by  way  of 
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Judgment,  amendment  to  the  High  Schools  Act  of  1896,  that  the 
Moss,  municipal  council  in  every  town  in  a  judicial  or  territorial 
district  should  pay  for  the  maintenance  of  pupils  of  such 
town  who  attended  a  high  school  in  any  other  town  in  the 
same  district  at  the  rate  per  pupil  (after  deducting  the 
legislative  grant),  payable  for  the  pupils  of  the  town  in 
which  the  high  school  is  situate,  the  amount  to  be  settled, 
in  case  of  dispute  as  to  it,  as  in  the  case  of  county  pupils 
under  the  High  Schools  Act. 

Acting  under  this  provision  the  plaintiffs  in  the  early 
part  of  1898  demanded  of  the  council  of  Fort  William  the 
sum  of  $311.95  as  its  proportion  of  the  maintenance  from 
the  13th  of  April,  1897,  to  the  end  of  the  year. 

The  council  did  not  accede  to  the  demand,  and  the 
amount  was  thereafter  settled  and  adjusted  by  the  Judge 
of  the  district,  who  awarded  that  the  council  of  Fort 
William  should  pay  to  the  plaintiffs  for  the  maintenance 
of  the  pupils  of  Fort  William  who  attended  the  high  school 
at  Port  Arthur  for  the  period  between  the  18th  of  April 
and  the  31st  of  December,  1897,  the  sum  of  $311.95, 
together  with  $5.97,  its  proportion  of  the  costs  of  the  refer- 
ence, making  in  all  the  sum  of  $317.92. 

Payment  of  this  sum  being  refused,  this  action  was 
I  brought  on  the  28th  of  April,  1898,  against  the  corporation 

of  the  town  of  Fort  William  and  the  mayor  and  coun- 
cillors. 

In  the  body  of  the  statement  of  claim  the  plaintiffs  pray 
that  the  mayor  and  councillors  may  be  ordered  by  manda- 
mus to  pass  a  resolution  directing  the  treasurer  to  pay  out 
of  the  funds  of  the  corporation  the  sum  demanded. 

The  claim  proper  prays  that  the  corporation  may  be 
ordered  to  pass  the  resolution,  and  that  judgment  may  be 
recovered  against  the  corporation,  and  that  the  defendants 
may  be  ordered  to  pay  the  plaintiffs'  costs  of  the  action. 

All  of  the  defendants,  appearing  by  the  same  solicitor, 
deny  the  plaintiffs'  incorporation  and  their  right  to  main- 
tain this  action,  and  the  mayor  and  councillors  also  submit 
that  they  should  not  be  required  by  mandamus  to  pass  a 
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resolution,  inasmuch  as  there  are  other  and  ample  remedies  Judgment, 
if  the  corporation  is  liable,  and  that  they  are  not  necessary  Moss, 
parties  to  the  action. 

If  it  be  assumed  that  the  school  which  has  been  carried 
on  as  a  high  school  at  Port  Arthur  ever  since  1887  is  a 
high  school  under  the  school  law,  it  can  hardly  admit  of 
question  that  the  amendment  of  1897  applies  so  as  to  enti- 
tle the  plaintiffs  to  recover  from  the  corporation  the  sum 
awarded  by  the  district  Judge. 

We  then  have  the  case  of  pupils  of  a  town  attending  a 
high  school  in  another  town  in  the  same  judicial  or  terri- 
torial district,  and  the  amount  payable  in  respect  of  their 
attendance  settled  as  directed  by  the  enactment. 

But  it  was  urged  that  the  plaintiffs  were  not  a  corpora- 
tion and  the  school  not  a  high  school,  inasmuch  as  in  1887 
the  law  did  not  enable  a  town  to  establish  a  high  school 
or  high  school  board. 

The  town  of  Port  Arthur  was  incorporated  by  a  special 
Act  of  the  Legislature  of  Ontario  passed  in  the  year  1884 
(47  Vict.  ch.  57).  The  first  section  enacts  that  on  and  after 
the  date  of  the  passing  of  the  Act  the  district  described  in 
the  Act  shall  be  separated  from  the  municipalit}''  of  Shuniah, 
and  the  inhabitants  thereof  shall  be  and  hereby  are  con- 
stituted a  corporation  or  body  politic  under  the  name  of 
"  The  Corporation  of  the  Town  of  Port  Arthur,"  and  shall 
enjoy  and  have  all  the  rights,  powers  and  privileges  enjoyed 
and  exercised  by  incorporated  towns  in  the  Province  under 
existing  municipal  laws  of  the  said  Province  (except  where 
otherwise  provided  by  the  Act). 

The  4th  section  enacts  further  with  regard  to  matters 
consequent  upon  the  formation  of  new  corporations  under 
the  then  Municipal  Act  and  amendments  thereto. 

Nothing  in  the  Act  confines  the  powers  in  respect  of 
high  schools  to  be  exercised  by  the  town  within  narrower 
limits  than  those  possessed  by  incorporated  towns  under 
the  existing  municipal  laws. 

Among  the  powers  possessed  by  incorporated  towns,  at 
the  date  of  the  incorporation  of  Port  Arthur,  was  that  of 
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Judgment,  passing  by-laws  for  obtaining  the  real  property  requisite 
Moss,  for  erecting  high  school  houses  thereon,  and  for  other  high 
school  purposes,  and  for  preserving,  improving  and  repair- 
ing such  school  houses,  and  for  disposing  of  such  property 
when  no  longer  required,  and  for  making  provisions  in  aid 
of  such  high  schools  as  might  be  deemed  expedient :  Muni- 
cipal Act,  R.  S.  O,  ]877,  ch.  174,  sec.  465  (5  &  6) ;  High 
Schools  Act,  R.  S.  0.,  1877,  ch.  205,  sec.  32  (2  &  3) ;  and 
for  making  provision  by  local  assessment  in  addition  to 
other  assessments  foi-  procuring  sites  for  high  schools,  for 
renting,  building,  repairing,  furnishing,  warming  and  keep- 
ing in  order  high  school  houses,  and  their  appendages, 
grounds  and  enclosures  :  High  Schools  Act,  R.  S.  O.,  1877, 
ch.  205,  sec.  32  (1). 

It  was  also  the  law  that  for  all  high  school  purposes 
every  town  separated  for  municipal  purposes  from  the 
county  in  which  it  was  situate  should  be  a  county,  and  its 
municipal  council  should  be  invested  with  all  the  high 
school  powers  possessed  by  county,  city  or  town  councils : 
High  Schools  Act,  R.  S.  O.,  1877,  ch.  205,  sec.  11. 

Then  in  1885  was  passed  the  Act  48  Vict.  ch.  50  to  con- 
solidate and  amend  the  High  Schools  Act.  By  section  4 
it  was  enacted  that  "  there  shall  be  a  high  school  or  high 
schools  in  every  county  *  *  to  be  distinguished  by 
prefixing  to  the  words  '  high  school '  *  *  the  name 
of  the  city,  town  or  village  within  the  limits  of  which  the 
high  school  *  *  is  situated,  but  such  high  school  shall 
nevertheless  be  deemed  to  be  one  of  the  high  schools  *  * 
of  the  county,  and  within  the  municipal  jurisdiction  of  the 
county  council." 

Section  11  of  R.  S.  0.  ch.  205,  was  re-enacted,  so  that 
with  reference  to  section  4  the  word  "  county  "  had,  when 
necessary,  to  be  read  as  "  town,"  and  the  words  "  county 
council  "  as  "  town  council." 

In  1887,  therefore,  Port  Arthur  was  a  high  school  district, 
and  the  law  was  that  there  should  be  a  high  school  therein, 
and  it  was  the  duty  of  the  council  to  take  steps  to  establish 
one. 
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The  first  step  was  the  appointment  of  a  board  of  trus-  Jiidgmept. 
tees,  and  with  the  greatest  deference  to  the  opinion  Moss, 
expressed  by  the  late  Chief  Justice  of  the  Common  Pleas 
Division  in  Dawson  v.  Town  of  Sault  Ste  Marie  (1889), 
18  0.  E,.  556,  I  venture  to  think  it  was  not  necessary  that 
the  appointment  of  the  board  should  have  been  by 
by-law. 

There  is  nothing  in  the  Act  of  1885  expressly  requiring 
the  board  to  be  appointed  by  by-law  of  the  council.  The 
act  of  appointing  trustees  is  not  done  under  the  provisions 
of  the  Municipal  Act. 

The  learned  Chief  Justice's  attention  does  not  appear  to 
have  been  called  to  the  opinion  expressed  by  my  brother 
Osier  in  Totvnship  of  Pembroke  v.  Canada  Central  R.  W. 
Co.  (1882),  3  O.  R.  503,  at  p.  508,  that  the  section  of  the 
Municipal  Act  requiring  the  powers  of  the  council  to  be 
exercised  by  by-law  must  be  construed  as  referring  to  the 
exercise  of  powers  of  the  council  under  the  Municipal  Act, 
and  not  to  powers  which  may  be  exercised  under  a  special 
Act  passed  for  other  purposes,  or  by  another  Legislature. 
My  learned  brother  also  pointed  out  that  the  councils  may 
and  constantl}^  do  express  their  intentions  by  resolution, 
and  that  it  was  one  of  the  forms  of  corporate  expression 
recognized  in  the  Municipal  Act. 

Appointments  of  trustees  are  made  every  year,  and  from 
year  to  year,  and  there  seems  no  special  reason  why  the 
corporate  action  in  such  case  should  not  be  manifested  in 
the  form  of  a  resolution. 

Section  14  of  the  Act  of  1885  provides  that  every  high 
school  board  shall  consist  of  six  trustees,  and  that  every 
trustee  for  the  time  being  shall  hold  office  until  his  successor 
be  appointed,  and  section  17  provides  that  the  council  at 
its  first  meeting  in  January  in  each  year  is  to  appoint  two 
trustees  to  fill  the  vacancies  caused  by  the  annual  retire- 
ment of  that  number  from  the  board. 

Section  16  is  important  as  shewing  that  when  the 
Legislature  intended  the  council  to  act  by  by-law  it  said 
so.    The  county  council  shall  appoint  a  board  of  six  trus- 
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Judgment,   tees,  and  shall  "by  by-law"  determine  their  continuance 
Moss,     and  succession  of  office. 

These  provisions  were  in  force  when  the  plaintiffs'  board 
was  first  appointed  by  the  council  of  Port  Arthur,  and  it 
appears  from  the  minutes  of  the  first  meeting  of  the  board 
that  six  trustees  had  been  appointed.  At  present  the 
number  constituting  the  board  is  eight,  under  the  provi- 
sions of  the  High  Schools  Act,  1896,  59  Vict.  ch.  71,  sec.  11, 
sub-sees.  5,  7  and  8  (0.),  now  R.  S.  0.  ch.  293,  sec.  12,  sub- 
sees.  G^and  7. 

But  in  other  respects  the  provisions  with  regard  to  the 
appointment  of  trustees  are  substantially  as  they  were  in 
1887. 

We  have  the  fact  that  the  town  of  Port  Arthur  did  pass 
by-laws  for  the  building  of  the  high  school,  and  that  a 
building  was  erected. 

Then  came  the  enactment  of  the  High  Schools  Act  1891, 
54  Vict.  ch.  57,  sec.  6  (0.),  that  all  high  school  districts  in 
existence  on  the  passing  of  that  Act  shall  remain  as  then 
constituted  until  changed  by  the  municipal  council,  and 
(section  5)  that  all  appointments,  agreements,  contracts 
*  *  duly  made  in  relation  to  high  schools  in  existence 
at  the  date  of  the  passing  of  the  Act,  and  all  powers  and 
duties  connected  therewith  shall  continue  in  full  force  and 
effect,  subject  to  the  provisions  of  the  Act. 

It  thus  appears  that  Port  Arthur  is  a  constituted  high 
school  district,  and  the  plaintiff's  are  a  duly  and  properly 
created  board,  which  is  a  corporation  by  virtue  of  the  pro- 
visions of  the  High  School  Acts,  but  if  not,  there  is  a  town 
forming  a  high  school  district  and  a  de  facto  board  and 
school,  and  the  language  of  the  enactment  under  which 
this  action  is  brought  seems  wide  enough  to  include  such 
a  case. 

Mr.  Bell,  for  the  defendants,  contended  that  the  liability 
of  the  town  only  arose  in  the  case  of  pupils  who  attended 
the  high  school  with  the  consent  of  the  corporation.  But 
there  is  nothing  in  the  enactment  to  give  colour  to  this 
contention. 
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It  is  obvious  that  the  intention  of  the  Legislature  was  Judgment, 
to  place  a  town  in  the  situation  of  Fort  William  on  the  Moss, 
same  footing  as  to  liability  for  pupils  attending  a  high 
school  in  another  town  as  counties  are,  under  the  Act  of 
1896,  for  the  maintenance  of  county  pupils. 

And  everything  has  occurred  in  this  case  to  give  rise  to 
the  liability  of  the  ratepayers  of  Fort  William,  represented 
by  the  defendants,  to  bear  their  proportion  of  the  burden  of 
maintaining  this  educational  establishment. 

It  was  also  contended  that  the  corporation  was  not  ren- 
dered liable  by  the  words  of  the  enactment  that  "  the 
municipal  council  shall  pay  for  the  maintenance,"  etc. 

The  expression,  "  the  municipal  council  of  every  county 
*  *  shall  pay  for  the  maintenance  of  every  high  school," 
is  used  in  sec.  31  of  the  High  Schools  Act,  K  S.  0. 
ch.  293,  and  may  be  traced  back  with  slight  variations 
through  the  corresponding  sections  to  sec.  45  of  the  Act  37 
Vict.  ch.  27. 

Similar  phraseology  carried  forward  from  previous  enact- 
ments is  found  in  other  Acts,  and  amongst  others,  in  the 
Public  Schools  Act,  R  S.  O.  ch.  292,  sec.  82  (8),  and  sec. 
90  (6),  in  the  Municipal  Act,  R.  S.  0.  ch.  223,  sec.  437, 
and  in  the  Ditches  and  Watercourses  Act,  R.  S.  0. 
ch.  285,  sees.  20  and  30.  But  it  has  never  been  considered 
that  the  corporation  of  the  municipality  was  not  the  proper 
body  to  pay,  and  it  would  certainly  be  a  surprise  to  the 
f  ramers  of  these  Acts  if  they  were  told  that  they  had  made 
the  members  of  the  council,  and  not  the  corporation,  liable 
to  pay  and  to  judgment  against  them  in  default  of  pay- 
ment. 

In  each  of  these  cases  it  is  evident  that  the  obligation 
is  that  of  the  corporation  to  be  discharged  by  its  executive, 
the  council.  And  the  same  construction  should  be  placed 
on  the  words  in  question  here. 

I  think  the  judgment  against  the  corporation  should 
stand.  But  there  does  not  appear  any  substantial  ground 
for  the  mandamus. 

Under  the  Municipal  Act  a  writ  of  execution  may  issue 
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Judgment,  upon  the  judgment  against  the  corporation,  and  the  sheriff 
Moss,      must  proceed  as  directed  by  section  471,  and  if  any  rate  is 
to  be  levied  he  is  the  proper  person  to  take  the  necessary 
steps. 

The  cases  cited  of  School  Trustees  of  Toronto  v.  City  of 
Toronto  (1860),  20  U.  C.  R.  302,  and  Clarke  v.  Township 
of  Palmerston  (1883),  6  0.  R.  616,  do  not  support  the  claim 
in  this  case. 

There  the  only  present  liability  of  the  corporation  was 
to  levy  a  rate  for  the  purpose  of  raising  a  fund  to  be 
thereafter  used  in  paying  a  demand  when  it  arose.  The 
applicants  were  not  asking,  and  were  not  in  a  position  to 
ask,  for  judgment  against  the  corporation  for  payment  of 
any  sum  of  money.  And  in  the  first  case  the  mandamus 
sought  and  awarded  was  against  the  corporation,  while  in 
the  second  the  application  was  against  the  corporation,  and 
the  only  question  as  to  parties  was  whether  the  application 
should  not  have  been  for  a  mandamus  to  the  clerk  of  the 
municipality,  instead  of  to  the  corporation.  See  judgment 
of  Proudfoot  J.,  at  p.  620. 

The  action  should  be  dismissed  as  against  the  indivi- 
dual defendants,  but  without  costs. 

The  defendants,  the  corporation,  must  pay  the  costs  of 
the  appeal. 

Appeal  dismissed. 

E.  S.  C. 
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Cases  reported  in  the  Ontario  Appeal  Reports,  disposed 
,o£  by  the  Judicial  Committee  of  the  Privy  Council  and  by 
the  Supreme  Court  of  Canada  since  the  publication  of 
volume  24>,  up  to  December  31st,  1898. 

Judicial  Committee  of  the  Privy  Council. 

Johnston  v.  Consumers'  Gas  Company  of  Toronto, 
23  A.  R.  566.— Appeal  dismissed  ;  April  1st,  1898 :  [1898] 
A.  C.  447. 

MoLSONS  Bank  v.  Cooper,  23  A.  R.  146 ;  26  S.  C.  R. 
c611.— Appeal  dismissed  ;  March  9th,  1898. 

In  re  Toronto  Railway  Company  Assessment,  25  A. 
R.  135. — Leave  to  appeal  refused  ;  August  3rd,  1898.  See 
also  27  S.  C.  R.  640. 


Supreme  Court  of  Canada. 

Anderson  v.  Grand  Trunk  Railway  Company,  24*  A. 
R.  672.— Appeal  allowed  ;  June  14th,  1898  :  28  S.  C.  R.  541. 

Bain  v.  Anderson,  24  A.  R.  296.— Appeal  dismissed; 
May  14th,  1898 :  28  S.  C.  R.  481. 

Barber  v.  McCuaig,  24  A.  R.  492.— Appeal  allowed; 
November  21st,  1898. 

IBoultbee  v.  Gzowski,  24  A.  R.  502.— Appeal  allowed ; 
October  13th,  1898. 
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Building  and  Loan  Association  v.  Mackenzie,  24  A. 
R.  599.— Appeal  dismissed ;  May  6th,  1898 :  28  S.  C.  R. 
407.  Leave  to  appeal  refused  by  the  J udicial  Committee, 
November  28th,  1898. 

County  of  Carleton  v.  City  of  Ottawa,  24  A.  R. 
409.— Appeal  dismissed;  March  18th,  1898:  28  S.  C.  R. 
606. 

Fisher  v.  Fisher,  25  A.  R.  108. — Leave  to  appeal 
refused  ;  May  20th,  1898 :  28  S.  C.  R.  494. 

OsTROM  V.  Sills,  24  A.  R.  526. — Appeal  dismissed ;  May 
14th,  1898:  28  S.  C.  R.  485. 


Rainville  v.  Grand  Trunk  Railway  Company,  25  A. 
R.  242. — Appeal  dismissed  ;  November  21st,  1898. 


A  DIGEST 


ALL  THE  OASES  REPORTED  IN  THIS  VOLUME 


BEING  DECISIONS  IN  THE 


COURT  OF  APPEAL  FOR  ONTARIO 


ACCELERATION  CLAUSE. 

See  Bankruptcy  and  Insolvency,  3. 


ACCOUNTS. 

See  Improvements. 


ACTION. 

Assault  —  Criminal  Prosecution 
— Civil  Remedy  —  Justice  of  the 
Peace — Alteration  of  Charge — Certi- 
ficate.]— Justices  of  the  peace,  before 
whom  a  charge  of  "  shooting  and 
wounding  with  intent  to  do  grievous 
bodily  harm  "  came  on  for  prelimin- 
ary hearing,  changed  it  of  their  own 
motion  to  one  of  common  assault 
and  convicted  and  fined  the  accused. 
The  information  was  laid  by  a  peace 
officer,  and  the  person  aggrieved 
attended  the  hearing  pursuant  to 
subpoena  and  gave  evidence,  and 
did  not  object  when  the  charge  was 
changed  : — 

Held,  that  the  justices  had  no 
right  to  alter  the  charge  to  one  of 
common  assault,  and  that  their  cer- 
tificate of  conviction  and  payment  of 
the  fine  was  a  nullity  and  no  bar 
under  section  866  of  the  Code  to  an 


action  by  the  person  aggrieved  to 
recover  damages. 

Judgment  of  a  Divisional  Court 
reversed.    Miller  v.  Lea,  428. 

See  Water  and  Watercourses. 


AMENDMENT. 

See  Statutes. 


APPEAL. 

See  Railways,  2. 


APPljgTENANCES. 

See  Deed. 


ARBITRATION  AND  AWARD. 

Arbitrator  —  Refusal  to  State 
Case,~\  —  When  questions  of  law 
arise  in  the  course  of  arbitration 
proceedings  any  party  thereto  may 
apply  to  the  arbitrator  under  section 
41  of  the  Arbitration  Act,  R.  S.  O. 
ch.  62,  to  state  a  case  for  the  opin- 
ion of  the  Court,  and  in  the  event  of 
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his  refusal  may  apply  to  the  Court 
to  compel  him  to  do  so 

The  application  may  be  made 
before  the  arbitrator  gives  a  ruling 
on  the  questions  of  law,  and  the 
making  of  an  order  is  in  each  case  a 
matter  of  judicial  discretion,  the 
order  granting  or  refusing  the  direc- 
tion to  the  arbitrator  being  subject 
to  appeal. 

On  the  merits  the  judgment  of 
Robertson,  J.,  refusing  to  order  the 
arbitrator  to  state  a  case,  was 
affirmed.  In  re  Jenison  and  Kaka- 
.beka  Falls  Land  and  Electinc  Co., 
.361. 

See  Drainage,  2 — Railways,  2,  3. 


ASSAULT. 

See  Action. 


ASSESSMENT  AND  TAXES. 

1.  Toronto  Railway  Company — 
Rails,  Poles  and  Wires — Highways 
— Street  Railvjay.^ — The  rails,  poles 
and  wires  of  the  Toronto  Railway 
Company,  used  by  them  in  operating 
their  electric  railway,  and  laid  and 
erected  in  and  upon  the  public  high- 
ways of  the  city  of  Toronto,  are  sub- 
ject to  assessment  under  the  Consoli- 
dated Assessment  Act,  1892,  55 
Yict.  ch.  48  (O.),  Burton,  C.  J.  O., 
dissenting. 

Toronto  Street  R.  W.  Co.  v.  Flem- 
ing (1875),  37  U.  C.  R.  ]  16,  has  been 
.overruled  by  Consumers'  Gas  Co.  v. 
Toronto  (1897),  27  S.  0.  R.  453. 
/n  re  Toronto  R.  W.  Co.  Assessment, 
-13*. 


2.  Life  Liisurance  Com'pany — Re- 
serve Fund — Income — Divisible  Pro- 
fits.']— The  net  interest  and  divi- 
dends received  by  the  Canada  Life 
Assurance  Company  from  invest- 
ments of  their  reserve  fund  form 
part  of  their  taxable  income,  though 
to  the  extent  of  ninety  per  cent, 
thereof  divisible,  pursuant  to  the 
terms  of  the  company's  special  Act, 
as  profits  among  participating  policy 
holders  and  not  subject  to  the  con- 
trol or  disposition  of  the  company. 

Judgment  of  the  Board  of  County 
Judges  affirmed.  In  re  The  Canada 
Life  Assurance  Co.  and  The  City  of 
Hamilton,  312. 

3.  Telephone  Com'pany  —  Poles, 
Wires,  Conduits  and  Cables.] — In 
assessing  for  purposes  of  taxation  the 
poles,  wires,  conduits  and  cables  of 
a  telephone  comi)any,  the  cost  of 
construction,  or  the  value  as  part  of 
a  going  concern,  is  not  the  test ; 
they  must  be  valued,  in  the  assess- 
ment division  in  which  they  happen 
to  be,  just  as  materials  which,  if 
sold  or  taken  in  payment  of  a  just 
debt  from  a  solvent  debtor,  would 
have  to  be  removed  and  taken  away 
by  the  purchaser  or  creditor. 

Judgment  of  the  Board  of  County 
Judges  reversed.  In  re  The  Bell 
Telephone  Co.  and  The  City  of  Ham- 
ilton, 351. 


ASSIGNMENTS  AND  PREFER- 
ENCES. 

See  Bankruptcy  and  Insolvency. 


BALANCE  OF  CONVENIENCE. 

See  Injunction. 
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BANKRUPTCY  AND  INSOL- 
VENCY. 

1.  Assignments  and  Preferences — 
Contingent  Claim  —  Advertising 
Contract — E.  S.  0.  ch.  124,  sec.  20, 
sub-sec.  — Where  an  estate  is  be- 
ing administered  under  the  Assign- 
ments and  Preferences  Act,  R.  S.  O. 
ch.  124,  claims  depending  upon  a 
contingericy  cannot  rank,  but  only 
debts  strictly  so  called. 

An  advertisins:  contract  gave  the 
advertiser  in  consideration  of  the 
sum  of  $1,000  the  right  to  use  cer- 
tain advertising  space  in  a  newspaper 
at  any  time  within  twelve  months, 
the  advertiser  agreeing  to  pay  at  the 
end  of  each  month  for  the  space 
used  in  that  month,  and  at  the  ex- 
piration of  twelve  months,  whether 
the  space  had  been  used  or  not,  to 
pay  $1,000  less  such  sums  as  might 
have  in  the  meantime  been  paid. 
The  advertiser  before  using  any 
space,  and  before  the  expiration  of 
twelve  months,  made  an  assignment 
for  the  benefit  of  creditors  pursuant 
to  R.  S.  0.  ch.  124  :— 

Held,  reversing  the  judgment  of 
Boyd,  C,  28  O.  R.  326,  that  the 
$1,000  would  not  necessarily  become 
due  by  effluxion  of  time,  and  that 
the  newspaper  company  could  not 
rank. 

Grant  v.  West  (1896),  23  A.  R. 
533,  applied.  Mail  Printing  Co.  v. 
Clarkson,  1. 

2.  Assignments  and  Preferences — 
Pressure  —  Agreement  to  Give  Se- 
curity.^— Where  a  preferential  se- 
curity, given  while  R.  S.  O.  (1887) 
ch.  124,  as  amended  by  54  Vict.  ch. 
20,  was  in  force,  is  attacked  within 
sixty  days,  evidence  of  pressure  is 
not  admissible  to  rebut  the  presum]»- 
tion  of  intent  to  give  a  preference. 

An  agreement  to  give  security. 


made  in  good  faith,  may,  even  though 
it  is  indefinite  in  its  terms,  avail  to 
rebut  the  presumption  of  intent  to- 
prefer,  but  where  the  giving  of 
security  is  deliberately  postponed  in 
order  to  avoid  injury  to  the  debtor's 
credit,  or  to  avoid  the  statutory 
presumption,  the  agreement  to  give 
the  security  is  of  no  avail. 

Judgment  of  Armour,  C.J.,  re- 
versed, Burton,  C.  J.  O.,  dissenting. 
Webster  v.  Crickmore,  97. 

3.  Assignments  and  Preferences — 
Landlord  and  Tenant — Rent — Accel- 
eration Clause — "  Current  Quarter  " 
— 58  Vict.  ch.  26,  sec.  S,  sub-sec.  1 
(0.).]— -By  a  lease  made  on  the  31st 
of  October,  1895,  certain  premises 
were  demised  for  a  term  of  three' 
years  from  the  1st  of  November, 
1895,  at  a  yearly  rent  of  $480,  pay- 
able, in  advance,  in  even  portions' 
monthly  on  the  first  day  of  each 
month,  the  first  payment  to  be  made 
on  the  1st  of  November,  1895.  The 
lease  contained  the  usual  statutory 
covenants  and  provisoes,  and  an  ex- 
press power  of  entry  and  distress  for 
rent  in  arrear,  and  also  the  following- 
provision  : — "  If  the  lessee  shall 
make  any  assignment  for  the  benefit 
of  creditors  *  ^  the  then  cur- 
rent quarter's  rent  shall  immediately 
become  due  and  payable."  On  the 
31st  of  Januaiy,  1896,  the  lessor, 
who  also  held  a  chattel  morte'age  on 
the  goods  on  the  demised  premises 
as  collateral  security  for  the  pay- 
ment of  certain  indebtedness  of  the 
lessees,  took  possession  both  as  mort- 
gagee and  by  way  of  distress  for  rent 
in  arrear,  only  $40  having  up  to  that 
time  been  paid  to  her  on  account  of 
rent.  On  the  same  day  the  lessees 
made  an  assignment  for  the  benefit 
of  creditors  and  by  consent  the 
goods  on  the  demised  premises,  which 
were  of  far  more  value  than  $200, 
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were  sold  by  the  lessor  and  were 
removed  from  the  demised  premises 
before  the  last  day  of  February. 
The  lessor  retained  out  of  the  pro- 
ceeds of  the  goods  $200,  rent  for 
December,  1895,  and  January,  Feb- 
ruary, March  and  April,  1896  : — 

Held,  per  Burton,  O.J.O.,  and 
Maclennan,  J.  a.. — That  sub-sec,  1 
of  sec.  3  of  58  Vict.  ch.  26  (0.),  now 
R.  S.  O.  ch.  170,  sec.  34,  sub-sec.  1, 
is  a  restrictive  provision,  and  limits 
the  landlord's  lien  even  though  in 
the  lease  under  which  he  claims 
thej-e  is  an  acceleration  clause  wider 
in  its  terms  than  the  statutory  pro- 
vision, and  that  it  does  not  give  to 
the  landlord  an  absolute  right  to 
three  months'  rent  upon  an  assign- 
ment for  the  benefit  of  creditors 
being  made. 

Clarke  v.  Reid  (1896),  27  0.  R 
618,  disapproved. 

Per  Burton,  C.J.O.— That  the 
acceleration  clause  in  the  lease  in 
question  had  no  application,  though 
even  if  the  words  "  current  quarter  " 
could  be  read  "  current  three 
months "  the  clause  would  not  help 
the  lessor,  as  the  current  three 
months  ended  on  the  31st  of  Janu- 
ary, 1896  ;  but  that  a  lessor  apart 
from  an  acceleration  clause  is  enti- 
tled to  the  rent,  not  exceeding  three 
months'  rent  in  advance,  which  be- 
comes in  arrear  while  the  assignee 
remains  in  possession  and  while  there 
are  sufficient  goods  on  the  demised 
premises  subject  to  distress,  so  that 
in  this  case  the  lessor  was  entitled  to 
the  rent  which  fell  due  on  the  1st  of 
February,  1896. 

Per  OsLER,  J.  A. — That  the  accel- 
eration clause  in  the  lease  had  no 
a})plication,  but  that  if  it  had,  then 
a  quarter's  rent  became  in  arrear 
under  it  within  three  months  after 
the  assignment  for  the  benefit  of 
creditors  and  while  the  assignee  was 


in  possession  and  there  were  suffi- 
cient goods  upon  the  demised  pre- 
mises subject  Lo  distress,  so  that  the 
lessor  would  be  entitled  to  the 
amount  claimed  ;  but  that  apart 
from  an  acceleration  clause  a  lessor 
is  entitled  to  the  rent  which  becomes 
in  arrear  subsequent  to  the  assign- 
ment and  for  three  months  there- 
after, whether  there  are  goods  sub- 
ject to  distress  or  not,  so  that  in  this 
case  the  lessor  was  entitled  to  the 
rent  which  fell  due  on  the  1st  of 
February,  1st  of  March,  and  1st  of 
April,  1896. 

Per  Maclennan,  J.  A.  —  That 
"current  quarter"  in  the  accelera- 
tion clause  meant  a  quarter  of  a  year, 
or  three  months,  but  that  the  clause 
did  not  avail  in  this  case  because  the 
current  three  months  ended  on  the 
1st  of  February,  1896  ;  but  that  a 
lessor,  apart  from  an  acceleration 
clause,  is  entitled  to  the  rent,  not 
exceeding  three  months'  rent  in  ad- 
vance, which  becomes  in  arrear 
while  the  assignee  remains  in  posses- 
sion and  while  there  are  sufficient 
goods  on  the  demised  premises  sub- 
ject to  distress,  so  that  in  this  case 
the  lessor  was  entitled  to  the  rent 
which  fell  due  on  the  1st  of  Febru- 
ary, 1896. 

In  the  result  the  judgment  of  Fal- 
conbridge,  J.,  allowing  the  lessor 
rent  for  the  months  of  February, 
March,  and  April,  was  varied  by  dis- 
allowing rent  for  March  and  April. 
Langley  v.  Meir,  372. 

See  Gignac  v.  Her,  393. 


BENEFICIARY. 

See  Benevolent  Society. 
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BENEVOLENT  SOCIETY. 

1.  Insurance — Life  Insurance — 
Mistake  as  to  Age — 52  Vict.  ch.  32, 
sec.  6  (^0.;.]— Section  6  of  the 
Ontario  Insurance  Amendment  Act, 
1889,  52  Vict.  cb.  32  (O.),  does  not 
apply  to  benevolent  societies  hav- 
ing an  age  limit  for  admission  to 
membershij),  and  where  a  man  who 
was  older  than  the  age  limited  was, 
owing  to  his  innocent  misrepresenta- 
tion as  to  his  age,  admitted  as  a 
member  and  given  an  endowment 
certificate,  it  was  held  that  the  bene- 
ficiary named  therein  could  not 
recover. 

Judgment  of  Street,  J.,  28  O.  R. 
Ill,  reversed,  Maclennan,  J. A., 
dissenting.  Cerri  v.  Ancient  Order 
of  Foresters,  22. 

2.  Certificate — Change  in  Eules.] 
— A  certificate  issued  by  a  benevo- 
lent society  providing  for  payment 
of  the  endowment  to  the  member's 
"  next  of  kin,"  and  expressed  to  be 
subject  to  the  constitution  and  by- 
laws of  the  society  then  in  force  and 
also  to  such  amendments  and  altera- 
tions as  might  thereafter  be  regularly 
adopted,  is  not  aflfected  by  a  subse- 
quent change  of  the  rules  of  the 
society  omitting  "  next  of  kin  "  by 
that  name  from  the  classes  of  per- 
sons to  whom  certificates  may  be 
rmade  payable. 

Judgment  of  MacMahon,  J., 
.afiirmed.     Yelland  v.  Yelland,  91. 

3.  Life  Insurance — Construction 
of  Certificate — Designation  of  Ben- 
efiGiary — Insurance  for  Benefit  of 
Wife—n.  S.  0.  (1887)  ch.  136.] 
—An  application  for  a  benevolent 
society's  certificate  stated  that  the 
insurance  money  was  to  be  paid 
to  the  applicant's  wife,  and  the  cer- 
vtificate  as  issued  and  accepted  pro- 


vided that  the  money  should,  upon 
the  death  of  the  member,  be  paid  to 
his  wife,  or  such  other  beneficiary 
or  beneficiaries  as  he  might  in  his 
lifetime  have  designated  in  writing 
indorsed  on  the  certificate,  and  in 
default  of  any  such  designation  to 
his  legal  personal  representatives  : — 

Held,  OsLER,  J.  A.,  dissenting, 
that  the  certificate  came  within  the 
Act  to  secure  to  wives  and  children 
the  benefit  of  life  assurance,  E..  S.  O. 
(1887)  ch.  136,  and  that  the  wife's 
interest  was  not  affected  by  an 
absolute  assignment,  endorsed  upon 
it,  by  the  assured  to  a  creditor. 

Judgment  of  Street,  J.,  28  O.  R. 
459,  reversed.    Fishery.  Fisher,  108. 

See  Insurance. 
BOND. 

See  Principal  and  Surety. 


BY-LAWS. 

See  Injunction. 


CASES. 

Baldwin  v.  King  stone  (1890),  18 
A.  K  63,  distinguished.] — See  Will, 
2. 

Re  Birely  and  Toronto,  Hamilton 
and  Buffalo  R.  W.  Co.  (1897),  28  O. 
R.  468,  considered.] — See  Railways, 
3. 

Castors.  Uxbridge  (1876),  39  U. 
C.  R.  113,  referred  to.] — See  Mu- 
nicipal Corporations,  1. 

Clarke  v.  Reid  (1896),  27  O.K. 
618,  disapproved.]—  See  Bankruptcy 
AND  Insolvency,  3. 
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Consumers  Gas  Co.  v.  Toronto 
(1897),  27  S.  C.  R.  453,  considered.] 
— See  Assessment  and  Taxes,  1. 

Dawson  v.  Town  of  Sault  Ste. 
Marie  (1889),  18  O.  R.  556,  con- 
sidered.]— See  Schools. 

Ellice  V.  Hiles  \l^^i),  23  S.  C.  R. 
429,  considered  and  distinguished.] 
— See  Drainage,  2. 

Grant  v.  West  (1896),  23  A.  R. 
533,  applied.]— >S'ee  Bankruptcy  and 
Insolvency,  1. 

Maxwell  v.  Glarhe  (1879),  4  A.  R. 
460,  referred  to.] — See  Municipal 
Corporations,  1. 

Nevitt  V.  McMurray  (1886),  14 
A.  R.  126,  applied.] — See  Registry 
Law. 

Baleigh  v.  Williams,  [1893]  A.  C. 
540,  at  p.  550,  applied.]— ^S^ee  Drain- 
age, 3. 

Seymour  v.  Township  of  Maidstone 
(1897),  24  A.  R.  370,  distinguished.] 
— See  Municipal  Corporations,  2. 

Toms  V.  Whithy  (1875),  37  U.  C. 
R.  100,  referred  to.] — See  Munici- 
pal Corporations,  1. 

Toronto  Street  R.  W.  Co.  v.  Fleming 
(1875),  37  U.  C.  R.  116,  considered.] 
— See  Assessment  and  Taxes,  1. 

Township  of  Pembroke  v.  Canada 
Central  E.  W.  Co.  (1882),  3  O.  R. 
503,  considered.] — See  Schools. 

Tylee  v  Deal  (1873),  19  Gr.  601, 
distinguished.]— *S'ee  Will,  2. 

Victorian  Railways  Commissioners 
V.  Coultas  (1888),  13  App.  Cas.  222, 
followed.] — See  Railways,  6. 


Willis  V.  Watney  (1881),  51  L.  J. 
Ch.  181  ;  30  W.  R.  424  ;  45  L.  T. 
N.  S.  739,  distinguished.]  —  A.See 
Deed. 

Re  Wilson  and  Ingersoll  (1894), 
25  O.  R.  439,  referred  to.]— ^S^ee  In- 
junction. 

York  V.  Townshij)  of  Osgoode 
(1892),  24  O.  R.  12  :  (1894),  21  A. 
R.  168;  (1895),  24  S.  C.  R.  282, 
distinguished.] — See  Ditches  and 
Watercourses  Act. 


CERTIFICATE. 

See  Action — Benevolent  Society.- 


CHANGE  IN  LAW. 

See  Will,  2. 


CHANGE  IN  RULES. 

See  Benevolent  Society,  2. 


CHARITABLE  DEVISE, 

See  Will,  1. 


CHOSE  IN  ACTION. 

See  Contract. 


CHURCH. 

Incumbent's  Salary — Liability  of 
Churchwardens.  ] — The  churchward- 
ens of  an  Anglican  congregation 
which  has  adopted  the  free  seat 
system,  and  in  which  the  only 
revenue  is  derived  from  the  volun- 
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tary  contributions  of  the  members, 
are  not  liable  to  the  incumbent  for 
the  payment  of  his  salary  except 
to  the  extent  of  contributions  re- 
ceived bv  them  for  that  purpose, 

Judgriaent  of  Boyd,  C,  28  O.  K 
452,  affirmed.    Daw  v.  Ackerill,  37. 

CHURCHWARDENS. 

See  Church. 

CIVIL  REMEDY. 

See  Action. 

COMMON  EMPLOYMENT. 

See  Railways,  5. 

COMPANY. 

Contract  with  Trading  Corpora- 
tion— A  bse^ice  of  Seal — Manager  s 
Authority — Purchase  in  Ordinary 
Course  of  Business^ — The  defen- 
dants, by  resolution  of  the  board  of 
directors,  authorized  their  manager 
to  purchase  from  the  plaintiff,  on 
certain  terms  of  credit,  a  machine 
necessary  for  the  carrying  on  of  the 
defendants'  business.  The  defen- 
dants' manager  bought  the  machine, 
but  on  different  terms,  the  plaintiff 
having  no  knowledge  of  the  board's 
resolution  ;  and  the  defendants  re- 
ceived and  used  the  machine  : — 

Held,  that  the  purchase  was  with- 
in the  scope  of  the  manager's 
authority,  and  that  the  defendants 
were  liable  for  the  price  of  the 
machine. 

Judgment  of  Meredith,  J.,  re- 
versed in  part.  Thompson  v.  The 
Brantford  Electric  and  Operating 
Company  ( Limited ),  340. 
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CONDITION. 

See  Insurance,  2. 


CONSIDERATION. 

See  GiGNAC  v.  Iler,  393. 


CONSTITUTIONAL  LAW. 

See  Railways,  1,5. 


CONTINGENT  CLAIM. 

See  Bankruptcy  and  Insolvency,  1. 


CONTRACT. 

Partnership) — Chose  in  Action — 
Assignment  of  —  Counterclaim  — 
Novation.'] — A  firm  which  had  con- 
tracted with  respondents  to  supply 
them  with  a  number  of  bicycles,  was 
subsequently  dissolved,  one  partner 
retiring,  and  a  new  partner  taking 
his  place.  The  notice  of  dissolution 
stated  that  the  business  would  be 
carried  on  by  the  new  firm,  who 
would  pay  the  indebtedness  of  the 
old,  and  who  were  alone  authorized 
to  collect  its  debts,  and  by  the 
agreement  for  dissolution,  the  part- 
ners released  each  other  from  all 
liability,  and  it  was  agreed  that  all 
the  claims  of  the  old  firm  belonged 
to  and  would  be  collected  by  the 
new.  The  respondents  had  a  large 
claim  for  damages  against  the  old 
firm  for  non-fulfilment  of  contract, 
and  upon  learning  from  appellants 
the  facts  as  to  the  dissolution,  made 
claim  against  the  new  firm  : — 

Held,  upon  the  correspondence  set 
out  in  the  judgment  of  Kose,  J., 
that  novation  had  taken  place  and 
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that  the  respondents  were  entitled 
to  claim  against  the  appellants  the 
damages  which  the  former  had  sus- 
tained through  breach  of  the  con- 
tracts, but  that  such  damages  must 
be  limited  to  those  arising  from 
breaches  occurring  prior  to  the  dis- 
solution. 

Judgment  of  Armour.  C.J.,  27 
O.  R.  631,  varied.  Seyfang  v. 
Mann,  179. 

See  Company  —  Negligence  — 
Street  Railways — Hesselhacher  v. 
Ballantyne,  36. 


CONTRIBUTION. 

See  Principal  and  Surety,  1. 


COUNTEROLAIM. 

See  Contract. 


CROSSINGS. 

See  Railways,  1,  6. 


DAMAGES. 

See  Drainage  —  Master  and 
Servant  —  Municipal  Corpora- 
tions. 2 — Negligence— Railways, 
3,  5,  6, 


DEED. 

Description  —  Appurtenances  — K. 
S.  0.  ( 1877 )ch.  102,  sec.  ^.]— Where 
in  a  conveyance  made  in  pursuance 
of  the  Short  Forms  of  Conveyances 
Act,  R.  S.  O.  (1877)  ch.  102,  a  par- 
cel of  land  is  accurately  described 
oy  metes  and  bounds,  the  general 


words  of  sec.  4  will  not  pass  lands 
with  buildings  thereon  not  embraced 
in  the  specific  description,  merely 
because  the  buildings  were  previous- 
ly used,  occupied  and  enjoyed  with 
the  pro[)erty  specifically  described 
by  metes  and  bounds. 

Willis  V.  Watney  (1881),  51  L.  J. 
Ch.  181,  30  W.  R.  424,  45  L.  T.  N. 
S.  739,  distinguished. 

Judgment  of  Armour,  C.  J.,  af- 
firmed.   Hill  V.  Broadbent,  159. 


DEFECT. 

See  Negligence. 


DESCRIPTION. 

See  Deed. 


DEVOLUTION  OF  ESTATES  ACT. 

Bower  —  Election  —  R.  S.  0.  ch. 
127,  sec.  4--'] — Where  in  the  adminis- 
tration by  the  Court  of  the  estate  of 
an  intestate  lands  have  been  sold  and 
the  purchase  money  paid  into  Court 
and  not  distributed,  the  widow  may, 
although  more  than  twelve  months 
have  elapsed  since  the  death  of  her 
husband,  elect  to  take  in  lieu  of 
dower  her  distributive  share  under 
the  Devolution  of  Estates  Act. 

Judgment  of  Boyd,  C,  29  O.  R. 
388,  affirmed.    Baker  v.  Stuart,  445. 


DITCHES  AND  WATERCOURSES 
ACT. 

57  Vict.  ch.  55  (O.J — Owner — 
Appeal  from  Award — trustees  — 
/Service  of  Notices — Deepening  Ditch 
—  Water  and,  Watercourses.^  —  Per 
Osler  and  Moss,  JJ.A.,  Burton, 
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C.J.O.,  contra.  —  Where  in  proceed- 
ings under  the  Ditches  and  Water- 
courses Act,  57  Vict.  ch.  55  (O.),  a 
declaration  of  ownership  has  been 
made  and  filed  by  the  person  initiat- 
ing the  proceedings,  any  objection  to 
his  status  as  owner  should  be  made 
before  confirmation  of  the  award  ; 
the  effect  of  section  24  being  that 
the  award  when  made  and  confirmed 
by  lapse  of  time  or  on  appeal  cannot 
be  impeached  on  such  a  ground. 

York  V.  Township  of  Osgoode 
(1892),  24  O.  R.  12;  (1894),  21  A. 
R.  168  ;  (1895),  24  IS.  0.  R.  282, 
distinguished. 

Per  Burton,  C.J.O.,  and  Moss, 
J. A.,  Maclennan,  J. a.,  contra. — A 
person  in  possession  of  land  under  a 
lease  with  an  option  to  purchase,  no 
default  having  occurred,  is  not  the 
owner  of  the  land  within  the  mean- 
ing of  the  Ditches  and  Watercourses 
Act,  57  Vict  ch.  55  (0.),  and  is 
not  entitled  to  initiate  proceedings 
thereunder. 

Per  OsLER,  Maclennan,  and  Moss, 
J  J.  A. — Where  land  affected  by  a 
proposed  work  is  vested  in  several 
persons  as  devisees  in  trust,  none  of 
them  living  upon  the  land,  or  in  the 
municipality  in  which  the  land  is 
situate,  service  of  notice  of  proceed- 
ings under  the  Ditches  and  Water- 
courses Act  upon  one  of  them  for 
all  is  sufficient ;  at  any  rate  sections 
23  and  24  cure  any  objection  as  to 
sufficiency  of  service. 

Per  OsLER,  Maclennan,  and  Moss, 
J  J.  A. — Section  36  of  the  Act  applies 
where  a  ditch  has  been  completed 
and  a  new  arrangement  is  necessary 
in  regard  to  its  maintenance  ;  it  does 
not  apply  where  a  ditch  is  being 
deepened  or  extended  and  for  work 
of  that  kind  the  two  years'  limita- 
tion is  not  in  force. 

In  the  result  the  judgment  of 
Armour,   C.J.,   at   the   trial  was 


reversed,  Burton,  C.J.O.,  dissenting. 
Towashi])  of  Logan  v.  Township  oj 
McKillop,  498. 


DOWER. 

See  Devolution  of  Estates  Act. 


DRAINAGE. 

1.  Rejoairs  to  Drain  —  "-Person 
Injuriously  Affected  " — Mandamus 
— Drainage  Act,  1894 — ^'^  Vict.  ch. 
66,  sec.  73  (0.).]— Under  section  73 
of  The  Drainage  Act,  1894,  [57 
Yict.  ch.  56  (0.)]  a  ratepayer  whose 
property  has  been  assessed  for  the 
maintenance  and  repair  of  a  drain, 
as  deriving  benefit  from  it,  is  a  per- 
son injuriously  affected  by  its  want 
of  repair,  even  though  he  has  not 
suffered  any  pecuniary  loss  or  dam- 
age by  reason  thereof,  and  he  may 
be  awarded  a  mandamus  to  compel 
the  municipality,  whose  duty  it  is  to 
keep  the  drain  in  repair,  to  do  such 
work  as  may  be  necessary,  unless  the 
municipality  can  shew  that,  even  if 
the  drain  were  repaired,  it  would, 
from  changes  in  the  surrounding  con- 
ditions, be  useless  to  the  applicant's 
property. 

Judgment  of  the  Drainage  Ref- 
eree reversed  in  part.  Stephens  v. 
Township  of  Moore,  42. 

2.  Land  Injuriously  Affected  — 
Appeal  to  Court  of  Revision — Claim 
for  Damages — Sufficiency  of  Notice 
—  Filirig  Notice  —  Arbitration?^ — 
Under  the  drainage  clauses  of  the 
Municipal  Act  of  1892,  a  landowner 
who  is  injuriously  affected  by  a 
drainage  work  and  who  is  assessed 
for  part  of  the  cost  is  not  bound  to 
appeal  to  the  Court  of  Revision  for 
the  allowance  to  him  of  damages  to 
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be  set-off  against  his  assessment ;  he 
has  his  remedy  by  arbitration  or 
action. 

Ellice  V.  Hiles  (1894),  23  S.  0.  E. 
429,  considered  and  distinguished. 

Whether  such  a  claim  is  made  by 
application  for  arbitration  or  by 
action  is  immaterial ;  in  either  event 
the  Drainage  Keferee  has  jurisdic- 
tion to  deal  with  it. 

The  provision  of  sub-section  3  of 
section  93  of  the  Drainage  Act,  1894, 
requiring  a  copy  of  the  notice  of 
claim  to  be  filed  with  the  County 
Court  Clerk  is  directory  and  not 
imperative,  and  recovery  is  not 
barred  where  notice  of  the  claim  is 
duly  given  to  the  municipality  and 
an  action  commenced  within  the 
time  limited  but  a  copy  of  the  notice 
is  not  filed. 

A  notice  that  the  claim  is  for  dam- 
ages sustained  "  by  reason  of  the 
enlargement  and  construction "  of 
the  drain  in  question  is  sufiicient  to 
support  a  claim  for  damages  for  in- 
terference, because  of  the  drain,  with 
access  to  part  of  the  claimant's  farm. 

Judgment  of  the  Drainage  Keferee 
affirmed.  Thackery  v.  Township  oj 
Raleigh,  226. 

3.  Invalid  By-law  —  Damages  — 
Charging  Assessed  Area.^—ThQ  muni- 
cipal council  of  a  township  passed  a 
provisional  by-law  for  the  construc- 
tion of  drainage  works  affecting  land 
in  three  townships,  in  accordance 
with  the  assessment,  specifications 
and  estimates  contained  in  the  re- 
port, upon  petition,  theretofore  made 
by  their  engineer.  On  the  matter 
coming  up  before  the  Court  of  Ke- 
vision  it  was  found  that  the  petition 
had  not  been  signed  by  the  necessary 
number  of  owners.  The  council 
then,  without  any  new  petition  or 
engineer's  report,  altered  the  report 
already  made,  reducing  the  size  and 
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cost  of  the  work,  changing  the  speci- 
fications,  estimates  and  assessments 
accordingly,  and  passed  a  by-law  for 
the  construction  of  the  works,  as  in 
the  altered  report,  in  the  three  town-- 
ships : — 

Held,  that  this  by-law  was  void. 

Raleigh  v.  Williams,  [1893]  A.  C, 
540,  at  p.  550,  applied. 

Where  a  by-law  for  the  construc- 
tion of  drainage  works  is  void,  dam- 
ages awarded  to  a  landowner  on  ac- 
count of  injury  to  his  crops  caused 
by  the  negligent  construction  of  the- 
work  are  not  to  be  chars^ed  aojainst 
the  drainage  area  assessed  for  the- 
work,  but  are  chargeable  against 
the  initiating  municipality. 

Judgment  of  the  Drainage  Keferee 
reversed  in  part.  McCulloch  v. 
Township  of  Caledonia,  Jf.17. 


EASEMENT. 

Right  of  Way  —  Prescription  — 
Landlord  and  Tenant — Acknowledg- 
ment by  Tenant.^ — After  a  right  of 
way  had  been  enjoyed  for  more  than 
the  period  necessary  to  obtain  title 
thereto  by  prescription  the  tenant 
of  the  dominant  tenement,  without 
the  knowledge  of  the  owner,  gave  to 
the  tenant  of  the  servient  tenement 
two  pairs  of  shoes  as  consideration 
for  the  exercise  of  the  right  : — 

Held,  that  even  if  an  act  of  this 
kind  could  in  any  event  affect  the- 
right  that  had  been  acquired  the 
owner  of  the  dominant  tenement 
was  not  bound  by  what  the  tenant 
did  without  his  authority. 

Judgment  of  Kose,  J.,  affirmed^ 
Ker  V.  Little,  387. 


ELECTION. 

See  Devolution  of  Estates  Act. 
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ESTOPPEL. 

See  PtEGiSTRY  Law. 


EVIDENCE. 

See  Kervin  v.  Canadian  Coloured 
'Cotton  Mills  Company^  36. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Railways,  5. 


EXPROPRIATION. 

See  Railways,  2,  3. 


EXTRADITION. 

Offence  Referred  to  hy  Wrong 
Name — Theft  —  Larceny.^  —  Where 
there  is  evidence  of  the  commission 
•of  an.  act  which  is  recognized  as  a 
crime  by  the  law  of  Canada  atid  the 
law  of  the  country  demanding  the 
extradition  of  the  accused  person, 
-extradition  will  lie,  though  in  the 
proceedings  therefor  the  offence  is 
referred  to  by  a  wrong  name. 

Larceny  is,  by  the  Ashburton 
Treaty,  the  Convention  of  1889, 
and  the  Extradition  Act,  specified 
as  a  crime  for  which  extradition  to 
the  United  States  will  lie,  but 
larceny  is  not,  by  that  name,  recog- 
nized as  a  crime  by  the  Criminal 
Code,  1892,  the  terms  there  used  to 
describe  the  same  offence  being 
^' theft  "  or  "stealing  "  :— 

Held,  affirming  the  judgment  of 
Rose,  J.,  that  where  there  was  evi- 
dence of  the  commission  of  the 
-crime  of  theft  the  prisoner  should  be 
held    for  extradition,  although  in 
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the  proceedings  for  extradition  the 
offence  was  described  as  larceny. 
In  re  Gross,  83. 


FIRE. 

See  Railways,  4. 


FIRE  DEPARTMENT. 

See  Municipal  Corporations,  2. 


FIXTURES. 

Mortgagor  and  Mortgagee —  Wood- 
en Building.]— A  small  building  of 
thin  board,  lathed  and  plastered 
inside,  and  divided  into  three  rooms, 
resting  by  its  own  weight  on  loose 
bricks  laid  on  the  soil,  built  for  and 
used  at  first  as  a  booth  or  shop  and 
then  for  a  time  as  a  dwelling  house, 
was  held  to  be  a  fixture  in  an  action 
by  the  mortgagee  of  the  land, 
although  the  building  was  placed  on 
the  land,  after  the  mortgage  was 
made,  by  the  mortgagor's  husband 
who  swore  that  it  was  placed  on  the 
land  without  any  intention  of  leav- 
ing it  there  permanently. 

Judgment  of  a  Divisional  Court, 
29  O.  R  21,  reversed.  Miles  v. 
Ankatell,  458. 


FRAUDULENT  CONVEYANCE. 

See  Gignac  v.  Ilei;  393. 


HIGHWAYS. 

See  Assessment  and  Taxes,  1 — 
Municipal  Corporations,  1 — Rail- 
ways, 1,  3,  6. 
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HIGH  SCHOOLS. 

See  Schools. 


HIRE  OF  CHATTELS. 

See  Negligence. 


HUSBAND  AND  WIFE. 

See  Benevolent  Society,  3. 


IMPROVEMENTS. 

Tenants  in  Common — Alloivances 
— Interest  — Practice — Master^ s  Of- 
fice— Accounts.'] — A  tenant  in  com- 
mon who  holds  possession  of,manages, 
and  receives  the  rent  of,  the  common 
property,  which  is  subject  to  an  en- 
cumbrance, is  entitled  when  called 
on  for  an  account  by  his  co-tenant,  to 
be  allowed  for  advances  properly 
and  reasonably  made  by  him,  for 
repairs  and  improvements,  and  for 
principal  and  interest  on  the  encum- 
brance, with  interest  from  the  time 
the  advances  are  made. 

The  mode  of  taking  the  account 
and  computing  interest  discussed. 

Judgment  of  Street,  J.,  affirmed. 

Where  accounts  are  brought  into 
the  Master's  office  by  the  accounting 
party,  with  the  vouchers  and  the 
usual  affidavit  of  verification,  and  no 
notice  of  objection  is  given,  the 
accounts  are  taken  to  be  sufficiently 
proved. 

Judgment  of  Street,  J.,  17  P.  R. 
379,  af&rmed.  In  re  Curry,  Curry 
v.  Curry.    Curry  v.  Curry,  267. 


INCOME. 


INJUNCTION. 

Interlocutory  Order — Balance  of 
Convenience  —  Municipal  Corpora- 
tions —  By-laws  Regulating  Proce- 
dure.^ —  A  by-law  of  a  municipal 
corporation,  passed  under  section  283 
of  the  Consolidated  Municipal  Act, 
for  the  purpose  of  regulating  proce- 
dure, requiring  work  exceeding  $200 
in  value  to  be  done  by  contract  after 
tenders  had  been  called  for,  was,  on 
the  acceptance  of  duly  advertised  for 
tenders  for  the  construction  of  a  pave- 
ment on  a  particular  street,  disre- 
garded by  the  council  stipulating  in 
accepting  the  tenders  that  the  con- 
tract should  be  held  to  cover  and  in- 
clude the  construction  during  the 
year  of  any  similar  pavement  on 
other  streets  at  the  same  prices  and 
terms.  In  pursuance  of  this  stipu- 
lation, the  contractors  entered  into 
other  contracts  with  the  corporation, 
and  proceeded  with  the  work  by 
opening  up  other  streets  and  other- 
wise, when  they  were  enjoined 
from  proceeding  by  an  interlocutory 
order  in  an  action  by  a  ratepayer  : — 

Held,  that  as  the  applicant's  legal 
right  was  not  clear,  and  as  serious 
loss  and  public  inconvenience  would 
necessarily  result  from  granting  the 
order,  while  no  irreparable  loss  would 
result  from  refusing  it,  the  interlocu- 
tory injunction  should  not  have  been 
granted. 

Validity  of  y^roceedings  not  taken 
in  accordance  with  the  provisions  of 
a  by-law  for  regulating  the  proceed- 
ings of  the  council  or  committee 
thereof,  considered. 

Re  Wilson  and  Ingersoll  (1894), 
25  0.  R.  439,  referred  to. 

Judgment  of  Robertson,  J.,  re- 
versed.   Dwyre  v.  Ottawa,  121. 


See  Assessment  and  Taxes,  2. 


See  Street  Railways. 
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mSURANCE. 

1.  Life  Insurance  —  Benevolent 
Society — "  Renewed  Contract  " — 55 
Vict.  ch.  39,  sec.  38  (0.).\—lt  is  not 
a  renewal  of  a  contract  of  insurance 
within  the  meaning  of  sec.  33  of  the 
Insurance  Corporations  Act,  1892, 
[55  Yict.  ch.  39  (O.)]  but  a  continu- 
ance of  the  original  contract,  when 
after  default  in  payment  of  assess- 
ments and  consequent  suspension  of 
rights,  a  member  of  a  benevolent 
society  pursuant  to  the  rules  of  the 
society,  pays  the  assessments  as  of 
right  and  becomes  thereby  ipso  facto 
reinstated. 

•Judgment  of  Armour,  C.  J.,  re- 
versed. Long  V.  The  Ancient  Order 
of  United  Workmen,  147. 

2.  Marine  Insurance  —  Vessel  — 
Construction  of  Policy — Condition.'^ 
— The  defendants  insured  a  vessel 
for  a  stated  period,  "  whilst  running 
on  the  inland  lakes,  ri\ers  and 
canals  during  the  season  of  naviga- 
tion, to  be  laid  up  in  a  place  of 
safety  during  winter  months  from 
any  extra  hazardous  building."  At 
the  time  of  the  issue  of  the  policy 
the  vessel  was  at  a  dock  in  inland 
waters  and  remained  there  unused, 
though  at  all  times  in  condition  to 
be  used,  for  more  than  two  years, 
when  she  was  destroyed  by  fire,  the 
policy  having  been  kept  in  force  : — 

Held,  per  Burton,  C.J.O.,  and 
OsLER,  J. A,  that  the  risk  did  not 
attach,  the  meaning  of  the  policy 
being  that  the  vessel  was  insured 
during  the  season  of  navigation  only 
while  in  commission  :  — 

Held,  per  Maclennan,  and  Moss, 
JJ.A.,  that  the  phrase  in  question 
was  used  merely  to  limit  the  risk 
geographically  and  that  the  risk  did 
attach. 

Whether  the  words  in  question 


were  descriptive  of  the  risk,  or  a 
condition  limiting  the  contract,  con- 
sidered. 

In  the  result  the  judgment  of 
Armour,  C.J.,  in  favour  of  the 
plaintiffs  was  afSrraed.  Great  Nortlb- 
ern  Transit  Co.  v.  Alliance  Insur- 
ance Co.,  393. 

See  Benevolent  Society. 

INTEREST. 

See  Improvements. 

JUSTICE  OF  THE  PEACE. 

See  Action. 


LAND  INJURIOUSLY 
AFFECTED. 

See  Drainage,  1,  2 — Bailways, 
2,  3. 


LANDLORD  AND  TENANT. 

See  Bankruptcy  and  Insolvency, 
3— Easement. 


LARCENY. 

See  Extradition. 


LIEN. 

Vendors  Lien — Performance  of 
Agreement?\ — In  the  absence  of 
agreement  or  circumstances  operat- 
ing to  the  contrary  a  vendor's  lien 
arises  whenever  land  is  conveyed  in 
consideration  of  acts  to  be  done  by 
the  grantee  ;  the  right  is  not  limited 
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to  cases  of  conveyance  for  a  money 
consideration. 

Where,  therefore,  upon  the  par- 
tition of  a  piece  of  land  held  by 
tenants  in  common,  one  grantee,  as 
part  of  the  consideration  for  his 
grant,  covenanted  to  obtain  for  the 
other  tenants  in  common  a  release 
of  the  contingent  interest  of  two 
persons  in  the  land  conveyed  to 
them,  it  was  held  that  a  lien  attached 
upon  the  portion  conveyed  to  him 
for  the  due  performance  of  this  cove- 
nant. 

Judgment  of  Robertson,  J., 
affirmed.     Ward  v.  Wilbur,  262. 

See  Ship. 


LIFE  INSURANCE. 

See  Assessment  and  Taxes,  2 — 
Benevolent  Society  —  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Statutes. 


MALICIOUS  PROSECUTION. 

Reasonable  and  Probable  Cause — 
Advice  of  Counsel.] — That  the  pro- 
secution in  question  was  instituted 
on  the  advice  of  counsel  is  not  suffi- 
cient to  protect  the  prosecutor  if  he 
does  not  exercise  reasonable  care  to 
ascertain  and  lay  before  counsel  the 
facts  in  reference  to  the  alleged 
ojQTence. 

Absence  of  reasonable  and  pro- 
bable cause  for  the  prosecution  is 
not  by  itself  sufficient  to  impose 
liability  ;  malice  must  exist,  and  the 
question  of  malice  must  be  left  to 
the  jury. 

Judgment  of  Ferguson,  J.,  re- 
versed.   St.  Denis  v.  Shoidtz,  131. 


MANDAMUS. 

See  Drainage,  1  —  Schools  — 
Street  Railways. 


MARINE  INSURANCE. 

See  Insurance. 


MASTER  AND  SERVANT. 

Damages — Tort — W^^ongful  Act  of 
Servant — Scope  of  Employment.] — 
A  master  is  not  liable  for  the  wrong- 
ful act  of  a  servant,  though  intended 
to  promote  the  master's  interest,  if 
it  is  an  act  outside  the  scope  of  the 
servant's  employment  and  authority, 
and  is  one  which  the  master  himself 
could  not  legally  do. 

The  defendants  were  held  not 
liable  where  the  motorman  of  one  of 
their  electric  cars,  who  had  no  con- 
trol over  or  authority  to  interfere 
with  passengers  or  persons  on  the 
cars,  pushed  off  the  car,  as  the  jury 
found,  a  newsboy  who  was  getting 
on  to  sell  a  paper  to  a  passenger. 

Judgment  of  Kobertson,  J.,  re- 
versed. Coll  V.  Toronto  Railway 
Company,  55. 

See  Railways,  5 — Kervin  v.  Can- 
adian Coloured  Cotton  Mills  Com- 
pany, 36. 


MASTER'S  OFFICE. 

See  Improvements. 


MENTAL  SHOCK. 

See  Railways,  6. 
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MERCHANT  SHIPPING  ACT. 

See  Ship. 


MORTGAGE. 

See  Fixtures — Registry  Law. 


MUNICIPAL  CORPORATIONS. 

1.  Highways  —  Obstruction  — 
NotAce.^ — A  house  which  was  being 
moved  from  one  part  of  a  town  to 
another  was  allowed  to  stand  over 
night  upon  one  of  the  streets  with- 
out a  watchman  or  warning  light. 
The  horses  attached  to  a  carriage  in 
which  the  plaintiff  was,  while  being 
driven  past  the  house  that  night, 
took  fright  and  the  plaintiff  was 
injured.  Some  of  the  town  council- 
lors knew  that  the  house  was  being 
moved  and  two  of  them  knew  that 
it  had  been  left  standing  upon  the 
street  for  the  night  : — 

Held,  that,  assuming  that  the 
house  was  an  obstruction  to  the 
highway,  there  was  not  sufficient 
notice  or  sufficient  lapse  of  time  to 
impose  liability  upon  the  corporation. 

Castor  V.  Uxhridge  (1876),  39  U. 
C-  R.  113  ;  Toms  v.  Whitby  (1875), 
37  U.  C.  R.  100  ;  and  Maxwell  v. 
Clarke  (1879),  4  A.  R.  460,  referred 
to. 

Judgment  of  Boyd,  C,  28  O.  R. 
598,  reversed.  Rice  v.  Town  of 
Whitby,  191. 

2.  Fire  Depa^rtment — Negligence 
— Damages.^  —  Though  municipal 
corporations  are  not  bound  by  law 
•to  establish  and  manage  a  fire  de- 
partment, yet  if  they  do  so  they  are 
liable  for  injuries  caused  by  the 
negligence  of  the  servants  employed 
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by  them  therein  while  in  the  perfor- 
mance of  their  duties. 

Seymour  v.  Township  of  Maid- 
stone (1897),  24  A.  R.  370,  distin- 
guished. 

Judgment  of  Armour,  0.  J.,  af- 
firmed. Hesketh  v.  The  City  of 
Toronto,  449. 

See  Injunction — Principal  and 
Surety,  2 -Schools. 


NAVIGATION. 

See  Water  and  Watercourses. 


NEGLIGENCE. 

Hire  of  Chattels — Contract — Sub- 
contract —  Defect  —  Damages.^  —  A 
contractor  who,  pursuant  to  the 
terms  of  a  sub-contract,  supplies  to  a 
sub-contractor  a  machine  for  use  in 
the  work,  is  not  liable  in  damages  to 
one  of  the  sub-contractor's  workmen 
for  injuries  sustained  by  reason  of  a 
patent  defect  in  the  machine,  which 
has  been  accepted  and  used  by  the 
.sub-contractor  without  objection. 

Judgment  of  Falconbridge,  J., 
reversed.    Smith  y.  Onderdonk,  171. 

See  Municipal  Corporations,  2 — 
Railways,  4,  5,  6.  Kervin  v.  Cana- 
dian Coloured  Cotton  Mills  Com- 
pany^ 36. 


NEW  TRIAL. 

See  Railways,  o. 


NOTICE. 

See  Drainage,  2  —  Municipal 
Corporations,  1 — Ship. 
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NOVATION. 

See  Contract. 


OBSTRUCTION. 

See  Municipal  Corporations,  1. 


OMISSION  OF  STATUTORY 
DUTY. 

See  Railways,  5,  6. 


ONUS  OF  PROOF. 

See  Gignac  v.  Her,  393. 


PARTNERSHIP. 

See  Contract. 


PRACTICE. 

See  Improvements. 


PRESCRIPTION. 

See  Easement. 


PRESSURE. 

See  Bankruptcy  and  Insolvency, 

2. 


PRIMOGENITURE. 

See  Will,  2. 


[vol, 

PRINCIPAL  AND  SURETY. 

1.  Counter  Security — Right  to 
Enforce  —  Depreciation  —  Contrihu-^ 
tion,'\ — Where  the  principal  debtor 
gives  to  his  sureties  counter-security 
by  mortgage  of  real  estate,  any  of 
the  sureties  is  entitled,  after  the 
principal  debtor's  default,  to  enforce 
the  security  without  the  consent  or 
concurrence  of  the  others,  and  it  is 
not  an  answer  to  a  claim  for  con- 
tribution by  one  surety  who  has  paid 
the  whole  debt  that  the  security  has 
depreciated  in  value  and  that  the 
paying  surety  has  refused  to  take 
any  steps  to  enforce  it. 

Judgment  of  Street,  J.,  28  O.  K. 
35,  affirmed.  Moorhouse  v.  Kidd, 
221. 

2.  Bond — Municijoal  Treasurer — < 
Audit- Rejwesentations.^ — The  treas- 
urer of  a  county  for  a  number  of 
years  embezzled  county  funds  and 
by  manipulation  of  his  books  de- 
ceived the  county  auditors  who  from 
year  to  year  reported  in  good  faith 
that  his  accounts  were  correct,  and 
the  council  in  good  faith  adopted  the 
reports.  While  in  fact  in  default  to 
a  large  amount,  the  defendant,  who 
was  a  ratepayer  resident  in  the 
county  and  a  relative  of  the  treas- 
urer, became  at  his  request  one  of 
his  sureties,  and  at  the  time  was  told 
in  good  faith  by  a  member  of  the 
council  and  some  of  the  county 
officials  that  the  treasurer's  accounts 
were  correct  : — 

Held,  that  the  auditors'  reports  so 
adopted  by  the  council  were  not  im- 
plied representations  by  the  council, 
the  incorrectness  of  which  discharged 
the  defendant. 

Held,  also,  that  the  statements 
made  by  the  member  of  the  council 
and  the  county  officials  did  not  bind 
the  council,  and  that  even  if  they 
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did,  having  been  made  in  good  faith, 
they  formed  no  defence. 

Judgment  of  Armour,  C.J.,  re- 
versed. County  of  Simcoe  v.  Burton, 
478. 


PUIOKITIES. 

See  Registry  Law. 


RAILWAYS. 

1.  Highways — Crossings — Main- 
tenance of  Gates — Apportionment  of 
Cost — Constitutional  Law — Railway 
Committee — Railway  Act,  1888 — 51 
Vict.  ch.  29,  sees.  11,  187,  188.']— 
The  Railway  Committee  of  the  Privy 
Council,  on  the  application  of  the 
city  of  Toronto,  ordered  the  Can- 
adian Pacific  Railway  Company  to 
put  up  gates  and  keep  a  watchman 
where  the  line  of  railway  crossed  a 
highway  running  from  the  city  of 
Toronto  into  the  township  of  York, 
the  line  of  railway  being  at  the 
place  in  question  the  boundary 
between  the  two  municipalities,  and 
ordered  the  cost  of  maintenance  to 
be  paid  in  equal  proportions  by  the 
railway  company,  and  the  city. 

On  a  subsequent  application  by 
the  city  representing  that  the  town- 
ship was  equally  interested  and  ask- 
ing for  contribution  from  the  town- 
ship, the  townshi{)  brought  in  the 
county,  and  an  order  was  made  by 
the  Railway  Committee  that  the 
county  and  township  should  contri- 
bute in  certain  proportions  : — 

Held,  per  Burton,  C.J.O,,  and 
Maclennan,  J.  a.  :  That,  assuming 
the  validity  of  legislation  conferring 
jurisdiction  on  the  Railway  Com- 
mittee, their  powers  were  limited  to 
persons  or  municipalities  invoking 
the  exercise  of  their  jurisdiction,  and 


that  their  order  was  invalid  so  far 
as  it  imposed  a  burden  upon  the 
township  and  county. 

Per  OsLER,  J.  A.  :  That  the  legis- 
lation was  intra  vires,  and  that  the 
township  and  county  were  persons; 
interested  within  the  meaning  of  the 
Act,  and  subject  to  the  jurisdiction 
of  the  Railway  Committee. 

Per  Meredith,  J.  :  That  the  leg- 
islation was  intra  vires,  but  that  the 
county  was  not  a  person  interested, 
not  being  under  any  responsibility 
for  the  maintenance  of  the  highway 
in  question. 

Per  Curiam :  That  the  decision 
of  the  Railway  Committee  upon  a 
subject,  and  in  respect  of  persons, 
within  its  jurisdiction,  cannot  be 
reviewed  or  interfered  with  by  the 
Court. 

In  the  result  an  appeal  from  the 
judgment  of  Rose,  J.,  27  O.  R.  559, 
was  allowed  as  to  the  county  of 
York,  and  dismissed  as  to  the  town- 
ship of  York.  In  re  Canadian  Pacific 
Railway  Company  and  County  and 
Township  of  York,  65. 

2.  Expropriation —  Award  —  Ap- 
peal-51  Vict.  ch.  29,  sec.  161  (Z).).] 
— Under  section  161  of  the  Domin- 
ion Railway  Act,  51  Yict.  ch.  29 
(D.),  an  appeal  lies  in  this  Province 
by  either  party  from  an  award  of 
compensation  exceeding  $400  either 
to  the  Court  of  Appeal  or  to  the 
High  Court  of  Justice,  but  if  an 
appeal  is  taken  to  the  latter  tribunal, 
no  further  a[)peal  lies  by  either  party 
to  the  Court  of  Appeal.  Birely  v. 
Toronto,  Hamilton  and  Buffalo  R. 
W.  Co.,  88. 

3.  Lands  Injuriously  Affected  — 
Operation  of  the  Raihoay — Dominion 
Railway  Act,  51  Vict.  ch.  29.] — 
Under  the  Dominion  Railway  Act,- 
51  Yict.  ch.  29,  compensation  recov- 
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erable  in  respect  of  lands  injuriously 
affected  must  be  based  on  injury  or 
damage  to  the  land  itself  and  not  on 
personal  inconvenience  or  discomfort 
to  the  owner  or  occupant. 

It  was  held,  therefore,  that  no 
.compensation  could  be  allowed  to  the 
owner  of  land  fronting  on  a  street 
along  which  a  railway  company  law- 
fully constructed  its  line  of  railway, 
there  being  no  interference  with  ac- 
cess to  the  land  except  so  far  as  that 
resulted  from  the  passing  of  trains. 

Re  Birely  and  Toronto,  Hamilton 
and  Buffalo  B.  W.  Co.  (1897),  28 
■O.  R.  468,  considered. 

Judgment  of  Falconbridge,  J., 
affirmed.  Powell  v.  Toi^onto,  Hamil- 
ton and  Buffalo  R.  W.  Co.,  209. 

4.  Fh^e  —  Negligence  —  Cutting 
Down  Weeds.'] — A  railway  company 
is  responsible  for  damages  caused  by 
fire  which  is  started  by  sparks  from 
one  of  their  engines,  in  dead  grass 
and  shrubs  allowed  by  them  to  ac- 
cumulate in  the  usual  course  of 
nature  from  year  to  year  on  their 
land  adjoining  the  railway  track.  ^  It 
is  the  company's  duty  in  such  a  case 
■to  remove  the  dangerous  accumula- 
tion. 

Judgment  of  Ferguson,  J.,  af- 
firmed. Rainville  v.  Grand  Trunk 
R.  W.  Co.,  242. 

5.  Omission  of  Statutory  Duty — 
Dominion  Railway  Act,  51  Vict.  ch. 
29,  sect  289 — Constitutional  Law — 
Workmen  s  Compensation  for  Inju- 
ries Act — Master  and  Servant — Com- 
mon Employment — Negligence  of  Fel- 
low) Servant — Executors  and  A  dmin- 
istrators — Damages — R.  S.  0.  ch.  166 
—  Reduction  of  Damages  —  New 
Trial.] — Section  289  of  the  Domin- 
ion Railway  Act,  51  Yict.  ch.  29, 
giving  to  any  person  injured  by  the 
failure  to  observe  any  of  the  provi- 


sions of  the  Act  a  right  of  action 
"  for  the  full  amount  of  damages  sus- 
tained "  is  intra  vires,  and  the  limi- 
tation of  amount  mentioned  in  the 
Workmen's  Compensation  for  Inju- 
ries Act  does  not  apply  to  an  action 
by  a  workman  or  his  representatives 
under  this  section. 

Where  a  statutory  direction  im- 
posed upon  an  employer  has  not 
been  observed  it  is  no  defence  that 
its  non-observance  is  due  to  the 
negligence  of  a  fellow  servant  of  the 
person  injured. 

The  widow  and  child  of  a  person 
killed  in  consequence  of  the  defen- 
dants' negligence  may,  when  letters 
of  administration  to  his  estate  have 
not  been  issued,  bring  an  action 
under  R.  S.  O.  ch.  166,  without  wait- 
ing six  months. 

Judgment  of  Robertson,  J.,  af- 
firmed. 

The  Court  thinking  that  the  dam- 
ages awarded  by  the  jury  in  an  ac- 
tion for  causing  death  were  exces- 
sive ordered  that  there  should  be  a 
new  trial  unless  the  plaintiffs  ac- 
cepted a  reduced  amount.  Curran 
V.  Grand  Trunk  R.  W.  Co.,  407. 

6.  Highioay  Crossing — Statutory 
W arning— Damages— Mental  Shock.] 
— The  statutory  warning  required 
to  be  given  where  a  line  of  railway 
crosses  a  highway  on  the  level  is  for 
the  benefit,  not  only  of  persons 
crossing  the  line  of  railway,  but 
also  of  persons  lawfully  using  the 
highway  and  approaching  the  line 
of  railway. 

Where,  therefore,  owing  to  the 
failure  of  the  defendants  to  give  the 
statutory  warning,  or  any  equivalent 
warning,  the  plaintiff  drove  close  to 
their  line  of  railway  and  his  horses 
were  frightened  by  a  passing  engine 
and  injury  resulted,  he  was  entitled 
to  recover. 
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Damages  for  "  mental  shock  "  are 
not  recoverable. 

Victorian  Railways  Commission- 
ers V.  Coultas  (1888),  13  App.  Cas. 
222,  followed. 

Judgment  of  MacMahon,  J.,  af- 
firmed. Henderson  v.  Canada  At- 
lantic R.  W.  Co.,  437. 

RAILWAY  COMMITTEE. 

See  Railways,  1. 

REASONABLE  AND  PROBABLE 
CAUSE. 

See  Malicious  Prosecution. 


REGISTRY  LAW. 

Priorities — Mortgage  for  Balance 
of  Purchase  Money  —  Estoppel.']  — 
The  plaintiff  agreed  to  sell  a  par- 
cel of  land,  one-half  of  the  purchase 
money  to  be  paid  in  cash  and  the 
other  half  to  be  secured  by  a  mort- 
gage thereon.  A  deed  and  mort- 
gage were  prepared  and  executed, 
the  cash  payment  made,  and  the 
deed  delivered  to  the  purchaser,  the 
mortgage  being  delivered  to  the  ven- 
dor's agent  to  be  registered.  The 
purchaser  had  obtained  a  loan  of  the 
cash  payment  from  the  defendant 
upon  the  security  of  a  first  mortgage 
to  be  given  upon  the  land  in  question 
and  this  mortgage  was  prepared, 
executed  and  delivered  before  the 
execution  and  delivery  of  the  deed 
and  was  registered  before  the  deed 
to  the  purchaser  and  before  the 
mortgage  to  the  plaintiff.  Upon 
receiving  the  deed  the  purchaser 
handed  it  to  the  defendant's  agent, 
who  then  registered  it,  the  plaintiff's 
mortgage  having  in  the  meantime 


been  also  registered.  The  plaintiff 
and  the  defendant  acted  in  good 
faith  and  each  without  knowledge  or 
notice  of  the  other's  mortgage  ; — 

Held,  that  the  Registry  Act  did 
not  apply ;  that  the  defendant's 
mortgage  was  valid  only  by  estoppel 
and  was  fed  by  estoppel  to  the 
extent  only  of  the  interest  taken 
by  the  purchaser  under  the  deed ; 
that  that  interest  was  subject  to  the 
right  of  the  plaintiff  to  have  a  legal 
mortgage  for  the  balance  of  purchase 
money,  and  that  the  plaintiff's  mort- 
gage was  therefore  entitled  to 
priority. 

Nevitt  V.  Mc Murray  (1886),  14 
A.  R.  126,  applied. 

Judgment  of  Rose,  J.,  reversed^ 
McMillan  v.  Munro,  288. 


RENT. 

See  Bankruptcy  and  Insolvency,  3. 


RESERVE  FUND. 

See  Assessment  and  Taxes,  % 


RIGHT  OF  WAY. 

See  Easement. 


SALE. 

See  Ship — Hesselhacher  v.  Ballan 
tyne,  36. 

SCHOOLS. 

High  Schools — Pupils  from  Adja- 
cent Municipality — Municipal  Cor- 
porations— "  Municipal  Council " — 
Mandamus.] — Under  its  Act  of  In- 
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corporation,  47  Vict.  ch.  57  (O.),  the 
town  of  Port  Arthur  has  the  same 
rights  and  powers  in  regard  to  the 
organization  and  maintenance  of 
high  schools  as  other  incorporated 
towns. 

A  board  of  trustees  of  a  high 
school  may  be  appointed  by  resolution 
of  the  municipal  council  having 
jurisdiction  ;  a  by-law  is  not  neces- 
sary. 

The  opinion  bearing  on  this  point 
expressed  in  Tovnhshij)  of  Pembroke 
V.  Canada  Central  R.  W.  Co.  (1882), 
3  O.  R  503,  at  p.  508,  preferred  to 
that  in  Dawson  v.  Town  of  Saidt  Ste. 
Marie  (1889),  18  O.  R.  556. 

By  60  Yict.  ch.  14,  sec.  73  (O.),  it 
is  enacted  that  "  the  municipal  coun- 
cil *  *  shall  pay  for  the  main- 
tenance of  pupils  * 

Held,  that  the  municipal  corpora- 
tion and  not  the  individual  members 
of  the  council  are  liable. 

Judgment  of  Falconbridge,  J., 
ordering  the  town  of  Fort  William 
to  pay  to  the  Port  Arthur  High 
School  Board  a  proportion  of  the 
cost  of  maintenance  of  the  high 
school  in  respect  of  pupils  residing 
in  the  town  attending  the  high 
school  affirmed,  but  that  part  thereof 
directing  a  mandamus  to  the  mayor 
and  councillors  of  the  town  to  pass 
a  resolution  to  the  treasurer  to  pay 
the  amount  struck  out  as  unneces- 
sary. Port  Arthur  High  School 
Board  v.  Town  of  Fort  William,  522. 


SEAL. 

See  Company. 


SHERIFF. 

See  Gignac  v.  Her,  393. 


SHIP. 

Sale — Unregistered  Lien — Notice 
— Merchant  Shippiyig  Act,  189 If. — 
\57-58  Vict.  ch.  60,  sees.  56,  57 
(/mp.)].] — While  under  section  57 
of  the  Merchant  Shipping  Act,  1894, 
57-58  Yict.  ch.  60  (Imp.),  unregis- 
tered equitable  interests  can  be  en- 
forced as  between  the  parties  im- 
mediately affected,  the  effect  of 
section  56  is  that  a  purchaser  from 
the  registered  owner  takes  a  title 
free  from  unregistered  equitable 
interests  even  though  he  has  notice 
of  them. 

Judgment  of  Robertson,  J.,  re- 
versed.   Luffman  v.  Luffman,  48. 

See  Insurance,  2. 


SPECIFIC  PERFORMANCE. 

See  Street  Railways. 


STATUTES. 

Construction — Amendment  — ■  Re- 
troactive Effect-Limitation  of  Actions 
—5J^  Yict.  ch.  42,  sec.  16  (0.).]~ 
Unless  there  is  a  clear  declaration 
in  the  Act  itself  to  that  effect,  or 
unless  the  surrounding  circumstances 
render  that  construction  inevitable, 
an  Act  should  not  be  so  constraed 
as  to  interfere  with  vested  rights. 

Section  16  of  54  Yict.  ch.  42  (O.), 
limiting  the  time  for  the  enforce- 
ment of  claims  for  compensation  by 
persons  injuriously  affected  by  the 
exercise  of  municipal  powers  of  ex- 
propriation does  not  apply  to  a  claim 
existing  at  the  time  of  the  passage 
of  the  Act. 

Judgment  of  the  Official  Arbitra- 
tor affirmed.  In  re  Roden  and  The 
City  of  Toronto,  12. 
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14  &  15  Vict.  ch.  6.]— See  Will,  2. 

R.  S.  0.  (1877)  ch.  102,  sec.  4:.]— See 
Deed. 

43  Vict.  ch.  14,  sec.  2  {0.).]—See 
Will,  2. 

R.  S.  0.  (1887)  ch.  124,  sec.  20,  sub-sec. 
4. ]_^f>e  Bankruptcy  and  Insolvency,  1. 

R.  S.  0.  (1887)  ch.  136.]— See  Benevo- 
lent Society,  3. 

51  Vict.  ch.  29  [J).).]— See  Railways. 

51  Vict.  ch.  29,  sees.  11,  187,  188  (D.). 
—See  Railways,  1. 

51  Vict.  ch.  29,  sec.  161  {D.).]-See 
Railways,  2. 

51  Vict.  ch.  29,  sec.  289  {I).).]-See 
Railways,  5. 

52  Vict.  ch.  32,  sec.  6  {0.).]—See 
Benevolent  Society,  1. 

54  Vict.  ch.  42,  sec.  16  (0.).]— *See 
Statutes. 

55  Vict.  ch.  39,  sec.  33  (0.).]-5ee  In- 
surance, 1. 

57  &  58  Vict.  ch.  60,  sees.  56,  57 
(Imp.).]— S'ee  Ship. 

57  Vict.  ch.  55  {0.).]See  Ditches  and 
Watercourses  Act. 

57  Vict.  ch.  56,  sec.  73  {0.).]—See 
Drainage,  1. 

58  Vict.  ch.  26,  sec.  3,  sub-sec.  1  (O.).] 
— See  Bankruptcy  and  Insolvency,  3. 

R.  S.  0.  ch.  62.] — See  Arbitration 
AND  Award. 

R.  S.  0.  ch.  127,  sec.  4:.]— See  Devo- 
lution OF  Estates  Act. 

R.  S.  0.  ch.  166.]— *See  Railways,  5. 


STREET  RAILWAYS. 

Contract — Runni7ig  Cars — Speci- 
fic Performance —  Injunction — Man- 
darnus.] — The  Court  will  not  order 
specific  performance  of  an  agreement 
by  an  electric  railway  company  to 
run  its  cars  on  certain  streets  at  cer- 
tain hours  and  with  certain  officers, 
as  the  Court  cannot  oversee  the 
carrying  out  of  the  judgment  if 
granted. 

ISTor  will  the  Court  grant  an  in- 
junction restraining  the  company 
from  carrying  out  such  an  agreement 
to  the  extent  to  which  they  are  wil- 
ling to  carry  it  out  unless  and  until 
they  carry  it  out  in  toto,  as  this 
would  also  involve  the  same  minute 
supervision. 

ISTor  will  the  Court  direct  in  an 
action  the  issue  of  a  writ  of  manda- 
mus, where  the  duty  to  be  fulfilled 
arises  out  of  an  agreement  of  this 
kind  the  performance  of  which  in 
specie  is  not  deemed  enforceable  by 
the  Court. 

Semble,  a  prerogative  writ  of  man- 
damus cannot  be  granted  in  an  ac- 
tion but  only  on  motion,  but  even  if 
it  can  be  granted  in  an  action  it  will 
not  be  granted  to  enforce  private 
rights  arising  under  an  agreement. 

Judgment  of  Street,  J.,  2S  O.  R. 
399,  affirmed,  Maclennan,  J.  A., 
dissenting.  City  of  Kingston  v. 
Kingsto7i,  Fortsmouth  and  Cataraqui 
FAectric  R.  W,  Co.,  462. 

See  Assessment  and  Taxes,  1. 


TELEPHONE  COMPANY. 

See  Assessment  and  Taxes,  3. 


STATUTORY  WARNING. 

See  Railways,  4,  5. 


TENANTS  IN  COMMON. 

See  Improvements. 
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THEFT. 

See  Extradition. 

TORONTO  RAILWAY  COMPANY. 

See  Assessment  and  Taxes,  1. 

TORT. 

See  Master  and  Servant. 


TRADE  MARK. 

Trade  Name—'' Fly  Poison  Pad.''] 
— The  plaintiffs  sold  sheets  of  paper, 
saturated  with  fly  poison,  under  the 
name  of  "  Wilson's  Fly  Poison  Pad." 
These  words  were  registered  by  them 
as  a  trade  mark  and  were  printed  on 
each  sheet.  The  defendants  also 
manufactured  and  sold  fly  paper  poi- 
son in  the  form  of  pads,  but  printed 
upon  them  the  words,  "  Lyman  Bros. 
&  Co.  Lightning  Fly  Paper  Poison," 
and  upon  the  packages  containing 
them  the  additional  words,  "  6  pads 
in  a  package  "  or  "3  pads  in  a  pack- 
age." The  evidence  shewed  that 
sheets  of  fly  paper  poison  had  be- 
came known  to  the  trade  as  "  pads,'' 
but  failed  to  shew  that  it  was  so 
identified  with  the  plaintiffs'  goods 
as  to  deceive  the  public  into  the 
belief  that  in  purchasing  pads  they 
were  getting  the  plaintiffs'  goods  : — 

Held  J  that  the  word  "  pads  "  had 
become  so  fa,v  publici  juris,  that  the 
defendants,  as  manufacturers  and 
vendors  of  fly  poison,  were  entitled 
to  describe  as  "  pads "  sheets  of 
paper  prepared  by  them,  the  general 
appearance  of  the  sheets  being  dif- 
ferent, and  the  defendants'  name  ap- 
pearing prominently  on  them. 

Judgment  of  Rose,  J.,  afiirmed. 
Wilson  V.  Lyman,  303. 
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TRADE  NAME. 

See  Trade  Mark. 

TRUSTEES. 

See  Ditches  and  Watercourses 
Act. 

VENDOR'S  LIEN. 

See  Lien. 

VESSEL. 

See  Insurance,  2 — Ship. 

WATER  AND  WATERCOURSES. 

Interference  with  Navigation — 
Private  Eight  of  Actio7i.] —  The 
plaintiff  was  a  fisherman  living  on  a 
small  farm  fronting  on,  and  about 
three  miles  from  the  mouth  of,  a 
navigable  stream  flowing  into  Lake 
Superior.  He  was  in  the  habit  of 
using  a  sail  boat  to  go  from  his  house 
to  the  lake  and  thence  to  Sault  Ste. 
Marie  and  other  points  and  was  also 
sometimes  employed  by  neighbours  to 
bring  to  them  in  this  sail  boat 
supplies  and  provisions.  He  also 
used  other  boats  for  fishing  purposes. 
The  defendants  brought  large  quan- 
tities of  timber  down  the  stream  and 
kept  it  in  booms  at  the  mouth  so 
that  for  the  whole  summer  access  to 
the  stream  by  the  boat  was  cut 
off:— 

Held,  that  the  plaintiff  had  sufiS- 
cient  special  interest  to  enable  him 
to  maintain  an  action  for  damages. 

Judgment  of  Rose,  J.,  affirmed. 
Drake  v.  Sault  Ste.  Marie  Pulp  and 
Paper  Co.,  251. 

See  Ditches  and  Watercourses 
Act. 


XXV.] 

WILL. 

1.  Gharitahle  Devise — Trust  for 
Benefit  of  Citizens  of  the  United 
States  of  African  Descent.']  —  A 
devise  of  lands  in  Ontario,  by  a 
testator  dying  in  1891,  in  trust 
"  to  promote,  aid,  and  protect  citi- 
zens of  the  United  States  of  African 
descent  in  the  enjoyment  of  their 
civil  rights  "  is  a  charitable  devise 
and  void,  and  the  fact  that  the 
trust  is  to  be  executed  in  a  foreign 
country  makes  no  difference. 

Judgment  of  Boyd,  C,  28  O.  E,. 
412,  affirmed.    Lewis  y.  Doerle,  206. 

2.  Construction — Change  in  Law 
—  "  Heirs  " — Primogeniture  — 

15  Vict.  ch.  6— 48  Vict.  ch.  I4.,  sec.  2 
( ^O"] — ^  testator,  who  died  on  the 
8th  of  November,  1867,  by  his  will, 
made  on  the  loth  of  October,  1867, 
devised  lands  in  Ontario  to  his  wife 
until  her  death  or  marriage,  and 
upon  her  death  or  marriage  to  his 
son,  "  should  he  be  living  at  the  hap- 
pening of  either  of  said  contingen- 
cies," and  if  not  then  living  "  unto 
the  heirs  of  the  said  (son)."  The  son 
died  in  July,  1885,  intestate  and  un- 
married, and  the  widow  died  in  Feb- 
ruary, 1887  : — 

Held^  that  the  Act  abolishing 
heirship  by  primogeniture,  14  &  15 
Yict.  ch.  6,  applied,  and  that  all  the 
brothers  and  sisters  of  the  son  were 
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his  "  heirs "  and  entitled  to  take 
under  this  devise. 

Tylee  v.  Deal  (1873),  19  Gr.  601, 
and  Baldwin  v.  Ki7ig stone  (1890),  18 
A.  R.  63,  distinguished. 

Judgment  of  Rose,  J.,  reversed. 
Sparks  V.  Wolff,  326. 


WORDS. 

"  Current  Quarter."] — See  Bank- 
ruptcy AND  Insolvency. 

''Fly  Poison  Pad."]— See  Trade 
Mark. 

^'Reirs."]— See  Will. 

"Municipal  C ouncil.^''  ]  —  See 
Schools. 

"  Owner."]  —  See  Ditches  and 
Watercourses  Act. 

"  Person  Injuriously  Affected."] — 
See  Drainage. 

"  Renewed  Contract."]  —  See  In- 
surance. 


WORKMEN'S  COMPENSATION 
FOR  INJURIES  ACT. 

See  Railways,  5. 
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